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THE SUPREME COURT 


OF 
NORTH CAROLINA 
Chief Justice 

MARK D. MARTIN! 

CHERI BEASLEY? 

Associate Justices 
PAUL MARTIN NEWBY MICHAEL R. MORGAN 
ROBIN E. HUDSON ANITA EARLS? 
SAMUEL J. ERVIN, IV MARK DAVIS! 


Former Chief Justices 


RHODA B. BILLINGS 
JAMES G. EXUM, JR. 
BURLEY B. MITCHELL, JR. 
HENRY E. FRYE 
I. BEVERLY LAKE, JR.° 
SARAH PARKER 


Former Justices 
ROBERT F. ORR 


ROBERT R. BROWNING 
GEORGE L. WAINWRIGHT, JR. 


J. PHIL CARLTON 


WILLIS P. WHICHARD EDWARD THOMAS BRADY 
JAMES A. WYNN, JR. PATRICIA TIMMONS-GOODSON 
FRANKLIN E. FREEMAN, JR. ROBERT N. HUNTER, JR. 
G. K. BUTTERFIELD, JR. ROBERT H. EDMUNDS, JR. 


BARBARA A. JACKSON® 


Clerk 
Amy L. FUNDERBURK 


Librarian 
Tuomas P. Davis 


‘Resigned 28 February 2019. “Sworn in 1 March 2019. “Sworn in 3 January 2019. ‘Sworn in 25 March 2019. "Died 12 September 2019. 
‘Term ended 31 December 2018. 


ADMINISTRATIVE OFFICE OF THE COURTS 


Director 
Marion R. WarrEN’ 


Interim Director 
McKintey Wooren® 


Assistant Director 
Davip F. Hoke 


OFFICE OF APPELLATE DIVISION REPORTER 


Harry JAMES HuTcHESON 
JENNIFER C, PETERSON 
Atyssa M. CHEN 


7Resigned 28 February 2019. ‘Appointed 28 February 2019. 
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DISTRICT 


3B 


13A 
13B 
16B 


10 


SUPERIOR COURT DIVISION 


JUDGES 


Jerry R. TiLLETT 

J. CARLTON COLE 
WAYLAND SERMONS 
Marvin K. Biount, II 
JEFFERY B. Foster 
Ama L. Hinton 

Cy A. GRANT, Sr. 
QUENTIN T. SUMNER 


Wa trer H. Gopwin, JR. 


Lamont WIcGINS 
Joun DuNLOW 
Crinpy STURGES 


Or.LANDO F. Hupson, JR. 


JAMES E. Harpin, JR. 


MicHAgEL O’FoGHLUDHA 


JOSEPHINE Kerr Davis 


Second Division 


Joun E. NosLes, JR. 
JosHua W. WILEY 
Paut M. Quinn 
Cuar.es H. HENry 
Henry L. STEVENS 
Puy.iis M. GorHAM 
R. Kent HarreELL 
FRANK JONES 

IMe.pa J. Pare 
WitiiaM W. BLAND 
Douc.as B. SASSER 
Ota M. Lewis! 
Rosert F. Fioyp, Jr. 
JAMES GREGORY BELL 


Paut C. RipGeway 

G. Bryan CoLuins, JR. 
A. GRAHAM SHIRLEY 
Resecca W. Hoir 
Vinston M. Rozier 
Kerra O. GREGORY 


First Division 


Third Division 


TRIAL JUDGES OF THE GENERAL 
COURT OF JUSTICE 


ADDRESS 


Manteo 
Hertford 
Washington 
Greenville 
Greenville 
Roanoke Rapids 
Ahoskie 
Rocky Mount 
Tarboro 
Rocky Mount 
Oxford 
Louisburg 
Durham 
Hillsborough 
Durham 
Durham 


Morehead City 
New Bern 
Atlantic Beach 
Jacksonville 
Warsaw 
Wilmington 
Burgaw 
Wilmington 
Kinston 
Goldsboro 
Whiteville 
Southport 
Fairmont 
Lumberton 


Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 


DISTRICT 


11A 
11B 
12 


15A 


16A 


19B 


19D 


20A 
20B 


15B 


17A 


17B 
18 


22B 


25A 


25B 


JUDGES 


C. WINSTON GILCHRIST 
Tuomas H. Lock 
JAMES F, Ammons, JR. 
CiairE HILL 

Gate M. ApAMs 

Mary ANN TALLy 

D. Tuomas LAMBETH 
Anpby HANFORD 

Tanya T. WALLACE? 
STEPHAN R. FUuTRELL? 
Dawn Layton? 

VANCE Braprorp LONG 
JAMES P. HILL 

JAMES M. WEBB 
Micuaci A. STONE? 
Kevin M. Bripces 
CHRISTOPHER W. Brace® 
JEFFERY K. CARPENTER’ 
N. Hunt Gwyn® 


Fourth Division 


Cart R. Fox 
R. ALLEN Bappour 


Epwin Graves WILSON, JR. 


STANLEY L. ALLEN 
ANGELA B. PUCKETT 
Joun O. Craie, III 
R. Stuart ALBRIGHT 
Susan Bray 

Wituiam Woop 

Lora C. CUBBAGE 
Martin B. McGEE 
ANNA Mitts WAGONER 
L. Topp BurKE 
Davin L. Hat 

Eric C. Morcan 
Ricuarp S. GOTTuEB 
JOSEPH CROSSWHITE 
JuLIA LYNN GULLETT 
Mark E. Kxass 

Lori HAMILTON 
MicuaEL DuNCAN 


Fifth Division 


Gary GAVENUS 

R. Gregory HORNE 
Rosert C. ERvIN 
Dante. A. KUEHNERT 
NATHANIEL J. POOVEY 
Grecory R. Hayes 


ADDRESS 


Lillington 
Smithfield 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Burlington 
Graham 
Rockingham 
Rockingham 
Rockingham 
Asheboro 
Asheboro 
Southern Pines 
Laurinburg 
Oakboro 
Monroe 
Wadesboro 
Monroe 


Chapel Hill 
Chapel Hill 
Eden 

Sandy Ridge 
Westfield 

High Point 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Concord 
Salisbury 
Winston-Salem 
Winston-Salem 
Kernersville 
Winston-Salem 
Statesville 
Statesville 
Lexington 
Mocksville 
Wilkesboro 


Burnsville 
Boone 
Morganton 
Morganton 
Newton 
Hickory 


DISTRICT 


26 


27A 
27B 
28 

29A 
29B 


30A 
30B 


JUDGES 


W. RoBert BELL 

Enric L. Levinson? 
Hucu Lewis!° 

Lisa C. BELL 

Cara ARCHIE 

Karen Eapy-WILLIAMS 
Donniz Hoover 

Louis A. TRoscH 
GrorRGE BELL 

JESSE B. CALDWELL, III 
Davip PHILLIPS 
Forrest DONALD BRIDGES 
W. Topp PoMERoY 
ALAN Z. THORNBURG 
Marvin Pore 

J. THomas Davis 
Peter B. Knicut 
Wituiam H. Cowarp 
Brab.ey B. Lerrs 


SPECIAL JUDGES 


Louis A. BLepsog, III 
ATHENA BROOKS 

J. STANLEY CARMICAL 
Apa M. Conrap! 
CraiG Croom 
BEECHER R. Gray” 
ANpDREW Heato 
Grecory P. McGuire 
Micuact L. RoBinson 
Casey M. VISER 
Steven R. Warren! 


EMERGENCY JUDGES 


BENJAMIN G. ALFORD 
SHARON T. BARRETT 
Micuact E. BEALE 
CHRISTOPHER W. Bracc!! 
ALLEN Coss! 

YVONNE M. Evans 
Henry W. Hicut, Jr.!° 
Jack Hooks!” 

Jerrrey P. Hunt'® 
Rosert F. JOHNSON 
Paut L. JONES 
Timotny S. Kincarp 
W. Davin LEE 


ADDRESS 


Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Gastonia 
Gastonia 
Shelby 
Lincolnton 
Asheville 
Asheville 
Forest City 
Hendersonville 
Highlands 
Hazelwood 


Charlotte 
Fletcher 
Lumberton 
Charlotte 
Raleigh 
Durham 
Raleigh 
Raleigh 
Winston-Salem 
Charlotte 
Asheville 


New Bern 
Asheville 
Rockingham 
Monroe 
Wilmington 
Charlotte 
Henderson 
Whiteville 
Brevard 
Burlington 
Kinston 
Newton 
Monroe 


JUDGES ADDRESS 
Eric L. Levinson!” Charlotte 
Huau Lewis” Charlotte 
A. Moses Massey Mount Airy 
JERRY CAsH MARTIN Pilot Mountain 
J. Douatas McCuttoucH”! Raleigh 
JAMES W. MorGcan Shelby 
Carvin Murpuy Charlotte 
J. RICHARD PARKER Manteo 
WiiAM R. PrrTMaNn Raleigh 
Mark Powe.” Hendersonville 
Ronatp E. SpPIvey Winston-Salem 
KENNETH C. Titus”? Durham 
JosePH E. TURNER Greensboro 
Tanya T. WALLACE™4 Rockingham 
RETIRED/RECALLED JUDGES 
W. Doucias ALBRIGHT Greensboro 
BEVERLY T. BEAL Lenoir 
Antuony M. BRANNON Durham 
Frank R. Brown” Tarboro 
STAFFORD G. BULLOCK Raleigh 
H. WituiAM ConsTANGY Charlotte 
C. PREsTON CORNELIUS Mooresville 
Linpsay R. Davis Greensboro 
Ricuarp L. DouGHTON Sparta 
B. Craic ELLis Laurinburg 
Larry G. Forp Salisbury 
JAMES L. GALE Greensboro 
Beecuer R. Gray” Durham 
Zoro J. GuIcE, IR. Hendersonville 
Tuomas D. Haiawoop Greenville 
Rosert H. Hopcoop Louisburg 
CLARENCE E. Horton, JR. Kannapolis 
Rosert D. Lewis” Asheville 
Howarp E. Mannina, JR. Raleigh 
Juuus A. Rousseau, Jr.** Wilkesboro 
Tuomas W. SEaY Spencer 
Joun W. SMITH Raleigh 
W. Erwin SPAINHOUR Concord 
JAMES C. SPENCER Burlington 
Ronap L. STEPHENS Belville 
Ravpu A. WALKER, JR. Raleigh 
Wiu1aM Z. Woon, JR. Lewisville 





‘Died 29 December 2019. “Retired 31 July 2019. "Became Senior Resident Judge 1 August 2019. ‘Sworn in 16 August 2019. "Sworn in 1 
January 2019. “Retired 31 July 2019. "Became Senior Resident Judge 1 August 2019. “Sworn in 29 August 2019. “Retired 31 December 2018. 
Retired 31 December 2018. ''Sworn in 23 December 2016. “Resigned 25 April 2019. “Sworn in 20 May 2019. “Sworn in 2 December 2019. 
Sworn in 19 April 2017. “Sworn in 9 April 2019. “Sworn in 31 May 2013. Sworn in 2 April 2019. Sworn in 2 December 2019. *’Sworn in 
25 June 2019. “Sworn in 1 May 2017. “Sworn in 29 May 2019. “Resigned 11 June 2018. “Sworn in 4 November 2019. **Died 13 December 
2019. Sworn in 1 May 2019. *"Died 4 January 2018. **Died 3 October 2019. 
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DISTRICT 
1 


3A 


3B 


DISTRICT COURT DIVISION 


JUDGES 


EncGar L. BARNES (CHIEF) 
AMBER Davis 

Evia E. Rep 

Rosert P. TRIVETTE 
Meaper W. Harris, III 
REGINA RoGErS PARKER (CHIEF) 
CHRISTOPHER B. McLENDON 
DarreE. B. Cayton, JR. 
Kerra B. Mason 

G. GALEN Brappy (CHIEF) 
Brian DESoTO 

LEE F. TEAGUE 

Wenpy S. HazELron 
Danie. H. ENTZMINGER 

L. WALTER MILts (CHIEF) 
Karen A. ALEXANDER 
Peter Mack, JR. 

W. Davip McFapysn, IIT 
CLINTON RoWE 

Bos R. Cuerry! 

Pau A. Harbison? 

Wiiam M. Cameron, III* 
SaraH CowEN SEATON (CHIEF)! 
CaroL JONES WILSON 

JAMES L. Moore 

WIiuiaM B. Sutton 
Micuaet C. SURLES 
Tiwotuy W. SmirH® 
CHRISTOPHER J. WELCH® 

J. H. Corpenina, II (CHIEF) 
JAMES H. Fatson, IIT 
Sanpra A. Ray 

RicHarpD Russe. Davis 
MELInDA Haynie Croucu 
JEFFREY EvAN NOECKER 
Cuap Hoaston 

Rosin W. RoBinson 
Linpsey L. McKee 

BrenpA G. BRANCH (CHIEF) 
W. TURNER STEPHENSON, IIT 
Teresa R. FREEMAN 
VERSHENIA B. Moopy 
WILLIAM CHARLES FARRIS (CHIEF) 
Joun M. Brirr 

PELL C. CooPpER 

JOHN J. Covoio’ 

Antuony W. Brown 

Wayne S. BoyETTE 
ELIZABETH FRESHWATER SMITH 
Josepu E. Brown, III* 


xiii 


ADDRESS 


Manteo 
Wanchese 
Elizabeth City 
Kitty Hawk 
Edenton 
Williamston 
Williamston 
Washington 
Washington 
Grimesland 
Greenville 
Greenville 
Greenville 
Greenville 
New Bern 
New Bern 
New Bern 
New Bern 
New Bern 
Beaufort 
Jacksonville 
Richlands 
Jacksonville 
Kenansville 
Jacksonville 
Clinton 
Jacksonville 
Kenansville 
Jacksonville 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wrightsville Beach 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Roanoke Rapids 
Roanoke Rapids 
Roanoke Rapids 
Windsor 
Wilson 
Tarboro 
Rocky Mount 
Rocky Mount 
Spring Hope 
Tarboro 
Wilson 
Wilson 


DISTRICT 
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10 


11 


12 


JUDGES 


EizABETH A. HEATH (CHIEF) 
Cuar_es P. Gaytor, III 
Ericka Y. JAMES 
Curtis STACKHOUSE 
ANNETTE W. TurRIK 
JONATHON SERGEANT 
Joun W. Davis (CHIEF) 
AMANDA STEVENSON 
Joun H. Stutrz, II 
AvaM 8. Kerra 
CAROLINE S. BURNETTE 
BENJAMIN S. HUNTER 
SaraH K. BURNETTE 


RosBerT BLACKWELL RADER (CHIEF) 


Monica M. BousMAN 
Depra ANN SMITH SASSER 
Kris D. BaILey 

Lori G. CHRISTIAN 
CHRISTINE M. WaLczyK 
Eric CraiG CHASSE 
ANNA ELENA WORLEY 
Nep Witson MancuM 
Marcaret EAGLES 
MicHact J. DENNING 
Louis B. Meyer, III 
Danie J. NAGLE 
Vartan A. DavipIAN 
JEFFERSON G. GRIFFIN 
Sam S. HaMADANI 
ASHLEIGH P. DUNSTON 

J. BRIAN RATLEDGE 
Davin K. Baker, Sr.° 
JACQUELYN L. LEE (CHIEF) 
Jimmy L. Love, JR. 

O Henry WILIs, JR. 
AvpiE M. Harris-RAWLs 
Resson O. Farrciotu, II 
Rosert W. Bryant, JR.!° 
Paut A. HoLcoMBE 
Caron H. STEWART 
Mary H. WELLS 

Joy A. JONES 

Jerry F, Woop 

Jason H. Coats 

Rosert J. STIEHL, III (CHIEF) 
Epwarp A. PoNE 

Davip H. Hasty 

Toni S. Kina 

Lou OLIVERIA 

CHERI SILER-MAcK 
STEPHEN C. STOKES 
Aprit M. Smita 


ADDRESS 


Kinston 
Goldsboro 
Goldsboro 
Goldsboro 
Kinston 
Kinston 
Louisburg 
Oxford 
Roxboro 
Louisburg 
Henderson 
Louisburg 
Oxford 
Raleigh 
Garner 
Raleigh 
Cary 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Smithfield 
Sanford 
Dunn 
Clayton 
Erwin 
Selma 
Smithfield 
Smithfield 
Smithfield 
Smithfield 
Selma 
Smithfield 
Fayetteville 
Parkton 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 


DISTRICT 


13 


14 


15A 


15B 


16A 


16B 


17A 


17B 


18 


JUDGES 


Tirrany M. WuitFiELD 
CarrLin Evans 

Scott Ussery (CHIEF) 
WILLIAM F. Fairtey 

PauLiINE HANKINS 

WILLIE FRED GORE 

JASON C. DisBrRow 

C. ASHLEY GORE 

Patricia D. EvANs (CHIEF) 
Brian C. WILkKs 

Doretta WALKER 

SHAMIEKA L. RHINEHART 
AMANDA L. Maris 

CLAYTON JONES 

Dave HALL 

BraDLEY Rem ALLEN, Sr. (CHIEF) 
Karuryn W. OVERBY 

STEVEN H. Messick 

Larry D. Brown 

JosEPH M. BUCKNER (CHIEF) 
Bevery A. SCARLETT 

JAMES T. BRYAN 

SAMANTHA CABE 

SHERRI T. MURRELL 

Amanpa L. WILSON (CHIEF) 
Reaina M. Jor 

CHRISTOPHER W. RHUE 
Sopuie G. CRAWFORD 
CHEVONNE R. WALLACE 
JupitH Minsap DanIELs (CHIEF) 
WiuiaM J. Moore 

DALE G. DESSE 

Brooke L. CLARK 

ANGELICA C. McINTyrE 
Vanessa E. Burton! 

JAMES A. GROGAN (CHIEF) 
Curis FREEMAN 

CHRISTINE F. STRADER 

Erica S. BRANDON 

WiiAM F. Souruern II (CHIEF) 
SPENCER Gray Key, JR. 
Marion M. Boone 
GRETCHEN H. KirRKMAN 
Tuomas B. LANGAN 

H. Tuomas JARRELL, JR.” 
Tueresa H. Vincent (CHEF) 
Susan R. Burcu 

KIMBERLY MICHELLE FLETCHER 
ANGELA C. FosTER 

Betty J. Brown 

ANGELA B. Fox 

TABATHA HOLLIDAY 

Davip SHERRILL 


ADDRESS 


Fayetteville 
Fayetteville 
Elizabethtown 
Southport 
Tabor City 
Whiteville 
Southport 
Whiteville 
Durham 
Durham 
Durham 
Durham 
Durham 
Durham 
Durham 
Burlington 
Burlington 
Burlington 
Graham 
Chapel Hill 
Durham 
Hillsborough 
Chapel Hill 
Chapel Hill 
Rockingham 
Raeford 
Laurinburg 
Wadesboro 
Rockingham 
Lumberton 
Maxton 
Maxton 
Lumberton 
Lumberton 
Lumberton 
Reidsville 
Wentworth 
Reidsville 
Wentworth 
King 

Elkin 
Dobson 

Mt. Airy 
King 

High Point 
Summerfield 
High Point 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 


DISTRICT 


19A 


19B 


19C 


19D 


20A 


20B 


21 


22A 


22B 


JUDGES 


JONATHAN G. KREIDER 
Mark CuMMINGS 

Tonta A. CUTCHIN 

WiuiaM B. Davis 

Marcus SHIELDS 

Larry L. ARCHIE 

Brian K. Tomurn4 

Marc R. Tyrek? 

Curisty E. WILHELM (CHIEF) 
BreENT CLONINGER 
NATHANIEL E. Knust 
JUANITA BOGER-ALLEN 
STEVE GROSSMAN 

LEE W. Gavin (CHIEF) 
Scott C. ETHERIDGE 
Rosert M. WILKINS 

Sarau N. LANIER 

J. BROOKE SCHMIDLY 
CHARLES E. Brown (CHIEF) 
Beto SPENCER Dixon 
Kevin G. EDDINGER 

Roy Marsuatt BIckeETT, JR. 
JAMES RANDOLPH 

Donap W. Creep, JR. (CHIEF) 
Reaina M. Jor 

Warren McSWEENEY 
Tirrany BARTHOLOMEW 
WILLIAM TUCKER (CHIEF) 
Joun R. NANCE 

Tual VANG 

N. Hunt Gwyn!’ 

WiuiaM FE. Heios, II (Curer)!” 
JosEPH J. WILLIAMS 
STEPHEN V. HiGpon 

Er S. Hucks 

Lisa V. L. MENEFEE (CHIEF) 
VictoriA LANE ROEMER 
Laurie L. Hutcuins 
LAWRENCE J. FINE 

DEnisE S. HARTSFIELD 
GEORGE BEDSWORTH 
CaMILLE D. BANKS-PAYNE 
Davip SIPPRELL 

Gorpon A. MILLER 
THEODORE Kazakos 

Carrig F. VICKERY 

L. DALE GRAHAM (CHIEF) 
DEBorAH BROWN 

Epwarp L. Henprick, IV 
CHRISTINE UNDERWOOD 
Caro.e A. Hicks 

Wayne L. MIcHAeEL (CHIEF) 
Jimmy L. Myers 





Xvi 


ADDRESS 


Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
High Point 
Concord 
Mount Pleasant 
Concord 
Concord 
Concord 
Asheboro 
Asheboro 
Asheboro 
Asheboro 
Asheboro 
Salisbury 
Salisbury 
Salisbury 
Salisbury 
Salisbury 
Asheboro 
Raeford 
Carthage 
Raeford 
Albemarle 
Albemarle 
Montgomery 
Monroe 
Matthews 
Monroe 
Monroe 
Monroe 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Clemmons 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Taylorsville 
Mooresville 
Taylorsville 
Olin 
Statesville 
Lexington 
Advance 


DISTRICT 


23 


24 


25 


26 


27A 


27B 


JUDGES 


Aprit C. Woop 

Mary C. PauL 

CarLToN TERRY 

Car.os JANE 

Davin V. Byrp (CHIEF) 
JEANIE REAvis Houston 
WILLIAM FINLEY Brooks 
RoBERT CRUMPTON 
THEODORE WricHt McENTIRE (CHIEF) 
Hat GENE Harrison 
Repecca E. EGcers-GRYDER 
Larry B. LEAKE 

Burorp A. CHERRY (CHIEF) 
SHERRIE WILSON ELLIOTT 
Amy Sigmon WALKER 
Rosert A. Mutiinax, JR. 
Mark L. KILuian 

Curton H. Smita 

Davin W. Aycock 

WESLEY W. BARKLEY 
Ricuarp S. HoLLoway 
Recan A. MILLER (CHIEF) 
Rickye McKoy-MircHet 
Curisty TOWNLEY MANN 
Ronatp C. Cuapman!® 
Paice B. McTHEnia 
KimBer.y Y. Best-STaton 
ELIZABETH THORNTON TROSCH 
JENA P. CULLER 

Tyyawp M. Hanps 

SEAN SMITH 

Mart Osman 

Gary HENDERSON 

Davip STRICKLAND 

ARETHA V. BLAKE 

Tracy H. Hewett 

Farru FIcKLING 

Roy H. Wiaains 

Karen D. McCattum 
MicHact J. STANDING 
Pau.ina N. HAVELKA 
JONATHON R. Marve.” 
JOHN K. GREENLEE (CHIEF) 
ANGELA G. HOYLE 

JAMES A. JACKSON 
Micwact K. Lanps 
RicHarp ABERNETHY 
PEnNIE M. THROWER 
Craia R. CoLiins 

Larry JAMES WILSON (CHIEF) 
K. DEAN BLACK 

Merepiri A. SHUFORD 
JEANETTE R. REEVES 


XVvii 


ADDRESS 


Lexington 
Thomasville 
Advance 
Lexington 
Wilkesboro 
Yadkinville 
Wilkesboro 
Wilkesboro 
Spruce Pine 
Spruce Pine 
Boone 
Marshall 
Hickory 
Newton 
Newton 
Newton 
Hickory 
Hickory 
Hickory 
Newton 
Lenoir 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
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Sworn in 30 April 2019. “Died 3 August 2019. “Became Chief District Court Judge 13 August 2019. “Sworn in 29 March 2019. Sworn in 27 
December 2019. 'Resigned 28 August 2019. Became Chief District Court Judge 29 August 2019. Retired 30 June 2019. Sworn in 10 Oc- 
tober 2019. **Retired 8 November 2019. *!Became Chief District Court Judge 9 November 2019. “Sworn in 5 May 2019. “Sworn in 11 March 
2019. “Sworn in 29 October 2019. “Sworn in 28 May 2019. "Resigned 8 May 2018. “Sworn in 6 November 2019 and resigned 19 December 
2019. “Sworn in 21 June 2019. “Sworn in 13 March 2019. *Became Retired/Recalled Emergency Judge 1 February 2017. “Became Retired/ 
Recalled Emergency Judge 1 July 2019. “Resigned 20 December 2017. “Became Retired/Recalled Emergency Judge 1 July 2015. “Became 
Retired/Recalled Emergency Judge 1 October 2019. “Resigned 11 December 2019. “Resigned 11 May 2017. *’Resigned 18 November 2016. 
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Chelsea Nicole Cook .. .. Durham 
IIPS ATID) "COOP OR ss. c 2052225005 te he daseceydeatacestbtesMacdesoinalenvediesbeteotnedeshoealssteaactbstsetacclenttacees gaseeee Cary 
ALAN: CORE VIMOIIG 2s os 205 258.0 su yecccsassceraes catdaesendsscescapoanscesnsadeesdeseuaesbon vaeoces North Palm Beach, FL 
Fuquay-Varina 

Raleigh 

Ashia Bre’ana Crooms-Carpenter ........cccccccccccssssessessesesscsessessesecseescaesecseeeeseeaeeaesessneasees Mint Hill 
FRE RO TG on 0052s 38a gE Beata a asp aa dav ckads dneasndedaauaendseagaasebes ss dedan sonnel edasbiauebeceat nas Greensboro 
Coy Ransom Curry ...... - Wilkesboro 
James Michael Dafonte..... .. Tampa, FL 









Colin Dustin Whelchel Dailey .. . Charlotte 
Nicholas Anthony DantoOmio......c::scencsacicsssaccsenesssssnsecnasdsdsaescansadasoiondievedesbanscensencosensncetees Raleigh 
PASOMIMICHAGL DAVIS ws 500262555 e3ecececisosn stan SadacdbacesSnedcausyeResuadissbadastacdasodpadeifecasibaceebuedisassodeeiade Raleigh 
Rachel Angelina Davis . Winston-Salem 
Molanda; NiCOle, Davai si: .22435 02.0 2adsssaesdoahedssdinassdacd cai dasdesuedusshedestacdsasdecduavecasdbagasdieacanseossbheds Raleigh 
Nicolé:Gristina: Deb artolo iss 22s: scssscecescsceasien ant sedazicesiess clusstessadedanpaeedeedans yaseiedasasie tials Monroe 
Lane Russel Debellis ...... . Winston-Salem 













Joseph Andrew Dennis... . Morganton 
Anna M. Devries.............. .... Charlotte 
JOHMEY: WAYNE DOASON oi.:scsseccessencscescssscdcssecesececcabnescconedagoaecesesnecabuencseiedcdobececsecdesanteose 

MIMOGHY. SCAN: DONESLEY:.2..50:.c-c2.ncssssecdenkedeadhedactacdassoaclensedusdbedestncscandosdeodedsadbedestacscapeesdees 

Charles Joseph Draeger. 

William: Whelan: Drenne ns asisic3.cdssssecdeshedesdtscasdacd asi dusdsshedhsoiodeslncssasdncdestedaciaedisteadissbeldacs Charlotte 
Megan Mlizabeth, Dyer’.t.jciss.:isccgisssertsssedsssisasshicccassaesssyedassdasisaaaaessbvedsitaisssisaasles Winston-Salem 
Abigail Mamae HOCK sys. 2555525 2s0cd ssh ho shes hada sTas gas Gacdeaataedesealestbedastacdesodeatabtecassaacastlecasadspiastalesetis Cary 
Shanelle Katherine Edmonds... . Pittsboro 
Jake Wesley Edwarda............. .. Gastonia 
Michael Durham BO wards !:..2..scc:s:secesicdcssiezesccccasssnccohncteaeiaacsesedacaanncssvedsssseadstiescsbsexssbendee Dudley 
Nicole: Pamag gio WMO Wards:.:.:..:..c.:ss0cceoeceslsacestaassosdnsdentadsddbedeadencaiogesdiebedeslbncestnetiosansdeodeds Raleigh 
Jonathan Mavid: Mkblad ist. s:escstcecssssse2s Gece hasasiedeshopndel cadassSauleedadessapndelNa diana, taveaceasiwestsei2e Raleigh 


















Sapir Elazar ............... Fort Lauderdale, FL 
Jacques Noel El-chayeb ...........ccccsccsccssscsscscssecsecsessecssecescssessesseesessnesnsseesseesaeseeseessees Chapel Hill 
RebecGa Lymm EMirick «...2:.5.c5.<csscessceedeosadssdneceslececascendoosadusssedealncacseinsdsededestbacestnnscaeees Fayetteville 
Grant: Carl MngSebretSenis js.5.1222cccsssshadesvacrashenaatledass vedi ledasses i dedasnaavdsaligdasni suiteegaasyenlees Charlotte 
Lomenie Louita Etienne ...Orlando, FL 
Micaela: Christiana: Vams i:..3iccisssercsssesssaisaeshicccassaeesucdasadastsadqaasssnicsbdesassiaadsntedes Lexington, KY 
Chri Stima HAN Cr 0 gsi 2o. fas, 228s sesadteedasadeadasNedsstbacsstacdasassaloskediathodesteadassinadedhedeaibsdestaacassdeyleus Charlotte 
Celsey Alexandra Fannin... Greensboro 
(en ea BRAUN AUN cases oo 20022 2e58 teats cdacnce cSeatacestbctesOecdesosnatentedicsseteetnsdesiteatsstedactbontetaccestsnaevensaateeae Cary 
Caitlin Joyce Farmer... Waxhaw 
JP CNMIFER AMM MOMSCC MM. 23 555.5 dcecssnsn ides SedacbanssSuedcausaeReseadasteadastaqaisbapadestecastbaceebucdissseslosleds, Raleigh 
Armia Kathryn Pn 8 Or 5222550. 2cesgessspseah vabass neds Sede aasgede eed ats sands accaassivadseaesassaneeilcassite dss Dallas, TX 
James Bradley Fleming.. . Winston-Salem 
PATINA By COMO WC fasts sc 205504 et cece ates ects dads san tun tzacessatecucetdisacasetsvesatgentsoeadeseisedentesasseuates Matthews 
Alemania Kay: POY s..2:0s50c-ccieccssserdestediciececbacdasssnsdeshedesGaadesticcaassnsdestedesdbagdsteccasseaides Whiteville 
Derrick: Colby Foard i..863 15: ses2esscessstosde abst dacav dedassanedsubaaeausvetstacisssiyedshaeisssinateldelastian tesa Concord 
Tanisha Danette Folks ... .. Fuquay-Varina 
Christopher Ryan POMC ss: cscecs.csscengss azdcssieydssdeessscayecovescasdendsbiaacsoinvisscoligssaxcenieetanges Fayetteville 
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Jamaal Pierre WOMEY 2. cceitecccscacesezicodiascescexgseasazccsaseeaeaveescevetessescedaseousasteactnsseacescadernes Fayetteville 
AUSUIN Craig FOStC?: ccsciscccsscescsssceisiessaseiseceeaserssteadsaieseceasashsseasansaisievaesbasisaaeseasaceadansedte Morrisville 
Meghan Danielle Francis... Ravenel, SC 
Lauren. Elizabeth: Wramkliiisisccsciccisscvsesscsceciesesssscesasecesceasssssvsazsasesiasesssssictciaasenssteadatensects Rockwell 
Sarah: Smith PRECMAMN: ..ccccscscescsscctsisesescssisesasesssscacessesnssasassseseasssceievevassoxecasaesersissatareevaess Charlotte 
Matthew Adam Freeze... . Salisbury 
Danielle Louvier Garon.. .... Charlotte 
Gary Ira Gassel............. ... Sarasota, FL 
Gila Michele Gaste rs vsciscccsiscssesssscacessesessssscszaceascscacessvensiesaessevesstaceteseseasansaisievaasstescas McLeansville 
Seth Marshall Gerringer iessccccsssscccsssetesstcscsesessossscasseeessscacssessasssceissavseseisdesaevessecasdanavese Burlington 


Rachel Ann Gessouroun .... 
Zachary David Goldberg... 
Madeline Ann Gootman. 











.. Edmond, OK 
... Raleigh 
Washington, DC 


Shannon Melissa Gurwitch... 
Sandra Payne HagoO ss isccscscesscscccssseiescssacssassascscescvsvenssxssessevessieaatasexesseasesssrsvesusesteresas 

Matthew Jamies: Hartburgeiscicecsccisscccessscscsiesesssscscazesessascecssscscsassaies coteseaseieeatenseseacaaeeiestias 

Tommy Devone Harvey III. . Tyrone, GA 
Morgan Ann Harvey........ Greensboro 





Andrew Stephan Hatch.. .... Charlotte 
Holly Ruth He ge ia. siccccssscsscssessccsscessssccscansccsuavsasstcesatessoonicacszaveisascadssesteaeasecseeteasaseaceuesaesd Lexington 
Christopher Michael HeMer iisssccczccecsecsscacocessssscescesvesasseesistesvasisestiacoseasacdeaveseasaccstanvenes Winnabow 
Jaclyn Kathleen Helton .. Burlington 
Ralph, Bl Ott HENSlOy soc, cascceeasecsexcevtessccscas cess asedscaeveasvieacisessa sitcatantesasaueassiootiansestaneed Atlanta, GA 
DOFOAN, LES: HONSICY esa sacessesesisssscassscosecacctesseseasscensatees-asecaceseseasesss des Coneascesessoseasssuaderventaess Asheville 
Ashley Celine Henson . Wilmington 







Andrew Duncan Hill s..ciciccssccecssccecssessessssecevasessstcacaaesascsacacaseseaseacacssseuessastissesesseseadazavesaussae Raleigh 
Madison Moss Hill....... . Hendersonville 








‘Catherine WIAING HIP PSisscessesscssececevestasscxscasesesasccscazecsest cas sas esbapaceacescesaanecdcasosvaestssdeaeeseased Carrboro 
Stephen Robert HOdgS's.cccsccisiscacsscececsscssssvceascssaisvavenssxssesaeses sssastavaceusaasecssneszass Los Angeles, CA 
Trissha Audreanna Hodnett-Sartin.. Fayetteville 
MbEpMem HO War dhs} seciccsesseccssecvcasecacexcetascsesceseseeasecazextesesvonssssesaseseatanteneanecsaaces Mechanicsburg, PA 
JAMES AMGKEW HOW vsiaciscesececssccacascoscasuscesseseasesusiasves-anacscasedeasnscetescvssacsadersesvigacencereaassaces Spencer 
Tayler Makenzie HUGS OM ssvcsescccszsxcvscanssacssecvssuscacexvvenssccscasovyaavscazsveceasesudiatosvaassestsvveseasves canes Apex 
Levi Anthony Huston....... Wilmington 
Bryée AlyxanGra Ing ramivisccccssiscccsssetessscscssacsascsccisvavanssnsaesiesesstaceteseceacenscisiadaesudseiasavassnisscteeds Cary 
Katie Kalbacher Ir with isiciscsccccsscecsssssessssicssesessoscacesiveesuscacsseseanssceisvavansescdesaesesseauadareseatas Charlotte 
mhinead: Gabrielle Dames ssseciessecczevectassccscasesveasecazsxecsashius sas esbassceazevcesaanucdsaresvastasdanesniaee Loris, SC 
Ralston Darnell Jarrett.......... .. Columbus, GA 











Joseph Darius Michael Jenkins... .... Charlotte 
TAEAS RYAN DONSEM ces ca cvescexeceasscestescesssscasesseseascses tevexesslscecsbesysauecacexectanesnsessesaaastéacevsvnadesescitans Cary 
Ariana Tym ONNSOM s sescessecccseasesaziscesiasccscecsseasscestassescasecscsceteasesustascosaiaccscasaveasascedaceetiads Charlotte 
PASTING: V5. JONMSOMS sosesazcecexccecesescdeavessasccsesssseasecsataneeseasscaceseceaseses des couesseceseeseass suasesveseanee Elm City 
Meredith Kelley Solomon Johnson. .... Raleigh 
Bridget: Laymm JOY cicccecs.csccacescscesscssccsessscscaseseasesacsevsvessusaacsaasosssacedeseseasansecsieveasasandaccesseas Mint Hill 
COHEISH VICCOT aA) OLY esas cess siececasecazevectassescasesesayecatexecsashius sas etoasseeszenconaanucdsatosvaastaazaaeeniass’ Gastonia 
Charles Bowen Jones.. .. Greenville 





Philip Edward Jones.... ; 
Wietor Bradley JOVGAM viciscssccsccsccccsiecsesessacssesessetcacaaeeasctaaacasesessaacadsssedesssnscasesessescacizevansstad Raleigh 


LICENSED ATTORNEYS 


Bram Gis TD), J OVMOT S25 :550ss5 22515 otestcedsshayutaihatesthadesSucdesaealauladuash odastaedassSaySsedeatl odeuPaccassyeyacs Charlotte 
Caitlin Bann bi Kan man x. vccssissccsezssscevaee sages; dencescadessois issued aasbaccstaceessenndsstadagnaedecteedetey Castle Hayne 
Mark Louis Kaplan... .... Charlotte 










PRTG TAS CACM 20 5 fo eh aks Sede aa ssbb Vad aBs Saude Made ah ae eh oad ah Suh dees canoe cass sau ta delads sage fadelbaad Elon 
Laura Grace Kays......... Wilmington 
Jackie‘ Cornell Keener dt oi5.55cctcceisisuvdss cadatsiandssceacabsyecshactassieassededesasyedsbtadaasiataetdedatanesds Knightdale 
INIGOIE IM ROM Cr irs. 2.55 06a ..2ist ets tcedashagaiastecsa tangas Tacdasasne?sukeduathodestucdsssdaedetedes tb sdeulacdissyaylets Charlotte 
Katherine Thomas Kelly. ..Carrboro 
JOhM: Matthew Kelsey ....::2:.cc.cicescsscescestcdecthecesdecdsasneadestedacsaecestendassienceotedsasbacecdaccigesencons Charlotte 
Hannah: Reisdortt Ken Gall ss 3s cess: sestssscssssisatesccccasaaesesvedadadasisaaaaessivedsteisssisctsincs Southern Pines 
Austin: RanGolph Kenavick .2cccccisssnsdessedastivcssSnedcausedeseadastbadastacdassdoadeitecasdbacasbaedisisesiosladé Raleigh 











Kathleen Greey Kerr....... .... Raleigh 
Maryam Safia Khan.. Greensboro 
Korey Devan Ki C8 cs 2.25315: heh 253 cases co sdch xchat dneahadeéassaundseagaeisnsestcdassayndsbtedeaeinadebencesisavaaslede Raleigh 
Andrew James Kilpinen .............ccsccsscssccsessccseesecscesscesscssessesseessessnsseesseeeaesaeseesseesseeenees Charlotte 
Michael Wayne King.... ..Morrisville 
Meredith ORI ttre 20.5, 2:.:5.2:0h.cassaesdeahedssdhaasslacdcaidasdeskedusshedestacdaasdncdesvedasdisnsstigaesifasleseedd Raleigh 
Te@ANM: LOWISC HCY 52s: s22255 0:28 sass sends detsi yusadeng ash vendebuelatedossaniguissenyasedaun Fort Lauderdale, FL 
Mercedes Louvenia Knight .2:.2..c:.ss00ce0hads:Sseaectaccessanstenaedlstbadesdancessdontsnacssoiesdotendtsbanstvensia Tarboro 










Larry Michael Koonce... Fayetteville 
Daniel Milan Krchnavek. .. Vienna, VA 
Veta, KE ANMib sy, <5, .00' 252055 seh2ee ceases tye diia arse Satan dedani ceded s2esstes set dansoeadel dass ipeiteern ns tastes Raleigh 
MATS aret-V, NIT 33.255. sss5 Pia shletandsssdeaTeseles0E yasDacdesi Sasfesle iS Sea taadsandey ts NedasiEsgisbeedesiins Fayetteville 
Caitlyn Ray Lacey... Spring Lake 
Nika: Monde Tatra Ce igisss ic. cissohosdestecssthacestaedassihalsuhedissbedestacdacsinedestedisihaetDecdastansietin Concord 
Adam JOM Lan Sim Oi vss. scss55 sci ceiss seeds seedssats destczssssdyecshivadadsiandsnsedestin epi tecassienestiadassiy Chapel Hill 
Scott Alan Lanier......... .... Charlotte 







Rebecca: Nicole Laon s...2::...:ccscecassseadessedsssinsasesedssssasasonedsssbacesosncagsdoadessadasoiocesenencsboncacene Carthage 
Grace Elizabeth Lay .... Greensboro 
IRGC ISO yyM LC Cs oot cso 6205.22 sre treatscanssstacsecszectecsessanncehend sataccesbecdeseinetstaddessuiectssecsasenisse? Concord 
Shianne Necole Legrand cscs ctacdssshesleake Lisi okebadasslasTooke Uti slacken desi deslestedesboaisbaas Winston-Salem 
William Kyle: Le Op ards. x4 2c c55i32c5 cucassseecekxi cases ezesttegacsgeyess sadussius detecgccsuexdeetasaassedeebigdeasaesé Chapel Hill 























Andrew Ryan Leslie..... . Kannapolis 
Jonathan Vincent Lewis. .... Raleigh 
Mica Slade Mie was a sisi 20st heh n dss sas Tesh 2ea0h sb csSacg esi bases SEs Deatn ads sh das Seate lacie aistacaistpaudens Charlotte 
(Colin David TO y des sc55.25 205s seuss cease eyed oa pras ha van ledaciape ds LGQesstes ed aspoendel dass iseidiei eat aaess eas Raleigh 
Sara Lorraine Locklear... .. Landis 
Blake Wesley Ome, 3.5 ss242s seuss leas shse des tedaaedaeseteccassiuadsuscaasaiausstdedassayniss leash ysataneitiayiaives Fletcher 
Kyle: JOS@pH LUC Des ..2e.c.ccssicdseceesssscecdoosedsadbedeskecdcastncdoaveliassedeateeccaobesdsededactbocceneanssacescess Charlotte 
Zachary Thomas Luffman.. North Wilkesboro 
Quisha Renee Mallette ..........cccccccccssccsscsssecessecssseesecesseceeecsseeeseeesaeccseecsaeeeseesaeeesseceaeeens Durham 
Mason: Edit! Mamey 2.822. 2.5.32<sacss sevcesindeasaazesncccacnpevcesuctassioncetsegespgevee¥aedessendtaadeasinsdeetce Durham 
Seam Patrick: Markham. 21:15 d.c2ceccsssesdesheciathacsstucdasatnolsshedistaodestaccassanedosedeaie Mount Pleasant, SC 
Maria Bisbikis Marrs ssz2cisisizstidssssisdssvededhientested ass pasdusveaasoisadskacscasszedésveiadiiediatéscuisyeitats Charlotte 
Robert Thomas Martin Greensboro 
Phomas Dylan: Mas Ones. 222350213 iediss sesdssvededeivatebtedassgusdssaeacsoivatsbicicssaneaievelateiaatstadalabpesdats Cornelius 
Hillen Teresa Mathews iiisccisicstcccsiseeceskedisthocastecdasstnaloobedisiisdestacdaaishedesbedasdbeatens Birmingham, AL 
Courtney Rebecca McGinness. .... Wilmington 
Kelli Dilworth McGonagle . .... Clayton 
WAM AmOre w MGI yO: 3 #2. seies2c2tecasssuedeacadeiedencsacacassgencss Sadcasea 2ctdeacssoaraeesal Btaeneenteaetiee Macon, GA 
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Geofirey Nathaniel MCIV GR scssiciziccvsasscescas cous sscescevevsaasceasasesvaastcacesceseaatesdergeeiaasecdunversaseasss Garner 
Tauren ATION MK OY ss. ssisscccecscesccessccessstecsecsssesssscidavevs-csssecsuesssanscatexewesas cxscanvoaaantendieveads Broadway 
Niall Torrance McLachlan.. Miami, FL 
Jetirey- Tyler: MGMIMNIOM xcosesccsceccsscescoscconsteeveseasscesiabves-asececssesvasescasascessaneasedseonasnces teransaahased Graham 
Jazemune Yvette MSW eM ives scscciciscsssessccsssvesssscacssvsceassscisvetesseteateaessessanscaeeseasaseaisies Rockingham 
Heidi Marie Mehaffey......... Plantation, FL 
Charles Braden Melcombe. ... . Chapel Hill 
Sherold Dean Michaux....... Greensboro 
William David Miller vai cciccssvcesacscessscvcesassccssavsesssctcasecessussccsusee:sidcabesestasessessiatensatectaaesaestia Pink Hill 
Dora: Anne MiSCla gina. viccisccccssescccesvesessscscssaseasesoccersvesssecacsieseassacedsssensanssisieseaseseacazanescaéed Raleigh 
David Mohrmann.......... Raleigh 
Kelsey Virginia Monk... Raleigh 
Arthur Jerome Moore.. . Charlotte 
JESSICA AUTEN. MONA eis ceccsscssccsias coscascstcesnseasesuscesves-asccncssaceasnecs tascusacesssevaesvessscncerees Kannapolis 
Ryan JOSEpW MUM Per wecescasvcsessecscexecsecscedcasesvsssscacesvoseestcaistosvassscntaseesecenederteceasescstarvess Chapel Hill 
Barbara Irene Nelson .. Goldsboro 
Benjamin Hines: NEW DEL ss: scssecczevestasaccscesesesasececaxsvsasviaasssessasascatantesasnacssateutiaataatanesniae Aulander 
Jonathan David NODES wiscssccccsssccisscccessscccsvasesseccacsaessectacscaseseaseasacsssevessasssasesessesendézenstsueeae Raleigh 
Alfred Lloyd Norris...... . Winston-Salem 
BMICK Brandon OG OM. evsissscccessssccsssivaessssscssacvasetcesersvesssecacsiesvassacedssseasanssisiesaasesencazaveveraéed Raleigh 
Laura Patricia-Espaillat O’Grady .... Fayetteville 
COFINNE RENCE OMSCMs feces cisvcscasccdeessessss cagces vesaacteacesies—checi sas osyaasssadeatestasceseatoseasases Cape Coral, FL 
JESSE:A, ‘Opp emMe ines. sees devceececcdecascesecsucacevaseasecestassoscasvsscsxcevasesus tas voseqazescaveteasusesdereescas’ Charlotte 
Valery Stephania Ortiz Caicedo .. .. Fort Mill, SC 
Jonathan Michael Parish ceisccciesccceis:cccesassccssssesssscacsscsesctssacsceseacessalsvesvessasssssesessnsendanses Greensboro 
Courtney NICOL: PatterSOn vsessccscsceesasscxaces cssansccncesvesqssecs tos oneassssacascossaensdeareseasesustabegeabrevessay Apex 
Mariah Erin Patterson.... . Winston-Salem 
Andrew S. Peace...... . Charlotte 
Joshua Stuart Peace . Charlotte 
Rome Isaac Perlman sie: icccscsscsssscccsssesessssisssesessoseasesiesessscessseseansscedsvavanseiedesaesessesuadaveeectas Charlotte 
Wanya Allison Pl Kaiis.ssccscsssceessscezexceseassesccsesis suscstevevesstaccesscsyaavecazevectanenescateovaagscatevevseatesatevs Cary 
Jeffrey Lynn Porter Jr.. 

Marsha Remice: POStonie viciccssssecacssatevevsnsacesessesesssssaitassvesseasedsiseaesitesiatasessossiaszseeisatcadsiveteassactsvetes King 
William Anderson Price sisssvcscsssccssisveesscctessesessessetacexeatensacsuasazssicsiasesssseisdctaateisateadssesaaaeiae Durham 
Sarah Catherine Price ssisccscscessiscacexsesessscscssacvancsceievevenssxescsieves staaetassceuseasscssnevesassatatentasstease Clinton 
Victoria Elizabeth: Prince iisssciisscicisscssessssccsvasessescacaateseceaaacaseseaseacacsssezessastsosesesseseadézcvaesteces Raleigh 
Rachel Catherine Procaccini . Bluefield, WV 
Michael David: PrOVENCHER sss. sicziiccssacccsesseceassecstavexeschesncssecvssseesdexcvensacasevsesseasteacexers Fayetteville 
Brandi Lakeisha: Quattleb aims sce:cicvsecccedcasessasssdacesvesessccgsateseasstentancoteastsdesveseasasestes Columbia, SC 
Miroslava Plamenova Radieva. ... Hurdle Mills 
Uniah Scott: Rathi isc. ccccccssesscucssatevevsesscesessesesscssetaceseassnsecsisdaesstsetetasassossecsasssisatenéssestaasins Durham 


Elizabeth Anne Ray. .Bassett, VA 
KathymAshley Rel cvcscssscsccssccsassecazeveviistcnscasosssasccacsssveastcessascsvasatecatastesssized sateseaasseséntessiass Charlotte 
Jacquelanie Mary REZ vcs tesscscacesecescosseoceneesseasezescabees-asscnceseceasesus ies coseascesesseteataseazeressaats Charlotte 
Amber Leigh Resetar... ..Castle Hayne 
Julie ReynOlds-HNgells,..ccccssvcecssscasssvssessssacsesteasateaceavesestaaacasesessaasacessovessacddasaseasesaacevsenestés Asheville 
Morgan: Diane, Rice svisssciccssesesscacetsseceacasscisiacaessscesacesessotescszstessitcatsicstaseasessvateasasescoueeiass Matthews 


Elinor Marsalisi Riefkohl... 
INIGHOIAS. BAKE RODEO css cas esecazesecsecesedcassssasszcacasvesesseescatocaesscatinseteasssadareceasasestasveaianees Durham 
Zachary Michael RODGLtS:sccssssccezsicesasecxsces csseasccscesevsnssscssasesvassscacsssouacacensenexeaseseneanes Huntersville 
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Laura Cecilia ROGMSUCZ:CAStrO sisi sastoshetisihsteedecdestseedendedisah olesta daasieediiQedassledusbecdesubestesncds Raleigh 
AVOTY TOK CIROSOVS f., ssi: 202s 052cuiiedussy eth ua2ats des leldgasiiois 1 Neb Babe tdsaseg saepuiel eageaisunseneagatsees cate Salisbury 
Bradley Brent Rooney. .. Advance 












Courtney Temple Ross... .... Raleigh 
Kimberly Ann Rotzell .. . Harrisburg 
EirimGayl@: ROUSSCAU i5 :2345:5e5250ceds sate udschnah as inedsnazéasaiesdseaqaadssosestazdassanadsbicdeuivasutencasi vases Morrisville 
David Samuel Rushes. ic. 23015 2cctlecesssesdastediataacsstacdasasnelsukeduathodestecdassiaadeshedeatnvdeutecgibssevdets Charlotte 
Lauren Patricia Russell.. Wilmington, DE 
Carlton: Atlas! Riyals Ula sc22s:s 220) cssssesdectecssdbacseDacdasiii slssbedisshadesdacdassanedeshedssdivasebacdasi dassab cede Raleigh 
Prati VOM: RY AM swocezes gsc 2enceccstses ce tccestcevaes secsaeseeeesccac ensnscssasstesesestasdcsuneysstUetsiststacte.cetts outers Charlotte 
Ziaedeen Ehson Saadat.. Greensboro 











DLCVEN: Gerard: SACCO2i..5.315: sents scessstoedeh sabads daca dedacaapedsshaaeaasussstacésssivedshiedeasivateDeeiases Sneads Ferry 
Hala Yasser Sadek........ . Myrtle Beach, SC 
















Leonard Ds Saltz an. o2c355s 5 cvesss sordsavesisatnadehecicassadesedaiadastsacedessinigsi talasstanasuledesbesvics 

JESSALYM SAMA Os 15.5. s2skeThsshedestbecissansdeseedaciesgestaadesssosdesyalasdaadestnedeaaigadesdadasibacastecditers 

Ashlee Glynell Schaller 

Michael Christopher SCheNDL...............cccccsscscsessecsecsescessecsscssessessaesseeeeceneceeesesaesensnes Charlotte 
Katherine Strode’ SCHORG ¢1s54.3sedsssceudeseaceshencetiadatsvesdsescdassieu cst dedassanvlsilgdesiisbasteeassyextion Charlotte 
Christopher Tylon Scott..... .... Asheboro 
Emily Elizabeth Scotton.... Greensboro 
Taylor Mizelle:Scruggs:Smiith c.cc:ss.ccensacassiecestaccessonstennedissoacessensedsgentansacasibesscbensespaniaseneds Raleigh 
Matthew Gregory: Sellers ies .iss i: ccgsss ponds se dissioacckeecastnydosvedazadasdaccqaesapead te cassieuastiedasbbess Chapel Hill 
Abigail COMOF: SEVTMMOUE-s:.2.02.cccssacdsehedseibasecdandscssestensadasieedestnesesbdastenkedssloacesoaeedasies Greensboro 
Sarah Nicole Sherrington... - Duluth, GA 
Andrew Mitchell Simpson ............:cccccscsssssecsessecseceeeseeeccesecesseesseseeeneesesseeeaeeaeseesnes Chapel Hill 
ASHICY DGMISE: SIAL: 3 550.230.5022: cecessseycssiedadsanzass cxcaatpnvechscdesesacecuaedscsauidhvacessiaaeerceaazennyecsecd Durham 
Madison Crae Skeens..... . Raleigh 
McKensie Graeson Skeens ... Raleigh 
Patil Michael SIOGer DOCK ii i.is0.eiscabeadechecssdhactedaedaeiai alssbedisshedesdacdassanedeshedisdiateeDeedassdasieoueds Raleigh 
Brittany Lee: Smileys: .2..322cssiaecctsezssscevassiagcassedesbecdcssiazdssecdasssacceneecesegendssiedacsieiactcedsecn Sneads Ferry 
Hannah: Hi zabethe Srl: i.:55.ikacdsessec2e delish ogestacdsohbae Tondo 22iihelestaadesibeslestadastbeaustues Winston-Salem 
Rachel! Laveen Srthnsj.ss. 2325 25 sect seas sispudel veces havnt ledasa baste Lebasstes i tedacauudeatdesesslutidsesa ele tes Durham 
Gabriel Andres Soto-Perez... . Laurinburg 
Candace Elizabeth Spelller.............ccscssccsscssssccssscscsssssscsessecsssseesseessesessscssessseesnssnsceeenees Durham 
Jordan Marley Sprenger-WilSON ...........:ccsescseseesseeceeesceseeeeeeeseeacseeseeeeeecseeaeeesseeeeeateeees Charlotte 
IMiarissal CG Orin SPVIGks :22255.32c23ecssss5ecehvadezssazactledassguncehsazessiesdsveadaapge nde ¥agusssedectdesssescvaes 

Rachel Kimbrough Stariha. 

Dale Virginia StepNenSOM..::.....cccasssencsssedcssiecesencdsssansesonedsssienesasncassdosdenndadsincesecenestoasesmnedsseos 
Happy Kaleb Ste war tit.i.2:.::42.2.cdssssecdsstedesUaagectacdesssacdesuaddsdbegesteciassdasZosteceatbagestaagdsesnetansd 





Matthew Francis Stiglbauer . 
Elisabeth Whitten Stone .... 


.... Charlotte 
Greensboro 










Jessica Leigh Stone-Erdman . Chapel Hill 
AV VOT ATOM GUAM esech 2h cae cab cee 8hacacs yal tentadss Ch cbestecdaassactostedicbasteatacsciseeecestadaalecteotaasetast set vaters Arden 
CarOlyM: SUMO CHG: 2.2: 5455555215 ieeceseds asthe vakads daedeadedasasied seiguadsioecuaccéassanadsnsdcduivusttacs Charleston, SC 
Melissa Kirkman Sumner... .... Greensboro 
Benjamin Leonard! SurtaGe vi...sccissscessssccicssisedsscescssgavessendcsssencsvecicssnasdseccdadsaatdendeecsscentsoed Marshall 
Ale@misHNiGole:SylVe@Sterc2ss.5eiceteetisssnsdeslvadacthacssngdcausasdesuadsstaedustsqsissspadetecaassageeblediaages Greensboro 
Justine Marie Tate........ . West Columbia, SC 







Olivia Erin Taylor......... Washington 
Frederick Lemon: Terr ellis... ccsacssscerassexdcssieudsaceassavesscevedsassencetiaacasyendsscclitninscendeaesbeedceslades Hamlet 


LICENSED ATTORNEYS 









DAMES. Martane VOr ry vivisssccosexccesssceszesceveaseeactceceasascscasvsaeasacuctceeasescadeseessansdecsuvesssaseiiars Harleton, TX 
Madison Van Alexander Thornton .s..:.ccccccccessicscasssescessscsasesssatsaisiestasesssicessesseroncazens Greensboro 
Lana Cooper Threlkeld 

Geohirey: Willnarin TiPOT Geiss vcscescdszecevsasecxsces oseaaaces caseesnanecs cas esvassscadsseonaasecdeaeseatasecdaneeeaigeeeree’ Cary 
Helen Margarita, TsioMkas iiss scccctsccccscessccssscsesstcsiasavessosescizstessiteatssestsssasesssseasazés Winston-Salem 
Walter Craddock Tyttle ciscscvcccccicctsvsccnsascscsiesesssscecavecessascacsuscscsascaies eotesasnadeeatenssseacuaesieaieads Raleigh 
Laquanda Nicole Tysinger..... .. Burlington 
Samantha Cummings Varney ... Lexington 
Benjamin Taylor VEnable ess ss esecczecevsascsudcas sosassccszevvesasvacssstesvaasssatvaeesiasnsscaveonsaces fave Prospect, KY 
Alexandra: Kalyi Viel ssicciscccscesccacsscossasccscsseseasecentaseeseabecacsveseaseces das oseeacesisneveaseseadenees Greensboro 














Stephanie Jordan Vlasis. . Winston-Salem 
Armand JOSeph VOlta TID siccccicsccdizescosccsectesseseasesescesves-asscecseesoasescaasesssaseasessesnasaces tare Fort Mill, SC 
J’omega Latrice Walker.. .... Greensboro 
Bivart Darryl. Walton yiessscc2ccsssacasecscexeesssscnsessoseaanceacssivs—shece tes osvaasssadeatentasceseatcseaaaces Winston-Salem 
AUStiin WILGEE WarinGDsiicesscecscacecazsicesecsscdcsieseascccstastoscavecncsvecvasesestas cotaasacicsanseasiseatinees Atlanta, GA 
Michael Joseph Wheaton... .... Charlotte 
Alexa Mignonne Whiteside viisssicisscccescssccsessesssccatasessestacassestessuseatsiesaessasicazesessaaeadansevecsé Davidson 
Michelle Showalter Wilauer iiiccssccccesesccccsesecssscscasecessaccacsasseisascadesssteseasecseatenseteaceateaestie Advance 
Kendell Rashawn Williams ... . Henderson 
Richard Scott Williams............. Greensboro 









Destiny Carmila: Meads: WiAIiS = cies .csccscaccssessccazevevsesvesscssessassecataseesecescsistestaascataseeseaseeecs Garner 
Benjamin Gabriel Winograd si :.2ccciiccicsscscsseceasesscsevsvessssaacssasssssacedeseseasansecsseveasasendazenessiae Carrboro 
Zachary: Woward WOlMz cs cssccecssccseecevsasccudcas sseesuseszesvesasvacasstesvaasssadvacesiasncdeavsseasazecias’ Sneads Ferry 
Kyla Devon Wonder 

Rahman Dunbar WoOOGS esscscccisccteiscsesstsicscasesssscacexivssscasassseseasssceievavasssnscasaesensisaatenseeaaas Charlotte 
Doran Avery WOOLAStOM iiisscesccezsceesssecusessossaanccacesiesqshece ses osyaasssadescossasceseateseasacet Winston-Salem 
John PeleZAr Wri ibsvcscsscccssccsessssctsscccasessccsensesssteatasessessasessesseassseetsieskessasicatesessazencsnseséaae Charlotte 
Logan Matthew Wyont... Wilmington 
James Richard Vande s.ccscssvcecssssctescccascssccsensesssccatssessestacessestessuseatsiessassasicazesessszeatanevense Charlotte 
WAS YAM eee actxcchastccscesvescavececsvsceasnscsietesssacsasesseceaseees iaveneschssscrsesviasneacexcvessecesersesyess Johns Creek, GA 
Blizabeth Steiner YOUNG vsssccccsccsccsievsessscscasecessoscecesscssstsasssesvassssadevarsesstscesaesesssaestazecess Knightdale 
Danielle Suzanne Zimmer Many ci. :iceyiecs scacssessiasececcsvesnssscssstosecsccsstaseoscassescsvetesteseadasvess Chapel Hill 


The following persons were admitted to the North Carolina Bar by 
examination by the Board of Law Examiners in July 2019 and have been 
issued a certificate by the Board. 


Hyler JOM AAs ars: 2052 5ar3s sys lo seas syexteN ete sGh odie eeds snes Tone lBieh adi stegaesapesdelhadasth sductaasitinnys Chapel Hill 
Anais:Marie: Aguilar Fabre i.0icccisiscesesvedasaiendsadgasiepae sik ceddesdasdsbeederasy nies acddislendstecaadaee: Chapel Hill 











Feza Kasubilwa Ajayi..... .College Park, MD 
PAS AUN Ae OTS cers casas at gach teste tcctassanyseeestces inate cdeeatsees actssatvasetceiestaaeistasaeseaseestaneasnetesenteds Raleigh 
Carmelle MOz ANP iO isi... 25.15 2.s8secstapedechedastbacasBeedacsii sleshadisshadestacdassivedesbedssdloasacdesi tastes tale Raleigh 
Tyavidl Michael Alz armored csis sacs: scsssscestesvcisdsdncaeadedaciaysdssiaaeisivcdstdzésssavedshiedeasivadebiesasiguyiabieds Raleigh 
Elliott Preston Andrews. .... Raleigh 
JACOD: RUSSEM AN GVE WSs i2si.5e.cerecisssavassuedaddasdsacadcaabyedshcdassdeadsusedesasyudebtedaasantseddacsiayecaad Cornelius 
Justin Michael ANAS \...2.:..:.cccicescsscesdesbedacSaecesdacdsssinsdessedisshedectandagsdecdestedeaibedesteccssnoecdented Hickory 


Samantha Emily Aparicio.. . Charlotte 
Santiago Arroba Rodriguez . .. Durham 
MOLGanie Taylor AVP ssc. 2.220e, tees czsucsed-tccdatstendesceacstanscceteaasneausvadacuatgandesdadetetauscedcesstsettthadéss Wilson 






LICENSED ATTORNEYS 
























John Sterling ASHDY ss. cescscssccesscscscisesssaassccscaressaseacsuesusstasscavasesssacadsaseueaadeccstanvasesseieverassd 

Jennifer Gardner ASHtOM sssecscescdczssccscevactceseceasecesiasies-asccactvesoasescadaresssabeasecseosassccs teveeea sad 
Bethany Lynn Ashworth .... 

Alexandra, BariGh Bachmann i..cic2isccssc.ccscevsseasecescaseeseasccnssseceasecus ies coseaacescssedeataccadaresssate Cornelius 
Brendat Aaron: Bailey vcs ossescssescsescciasecascascosaasecscaveveasvseasasecvaasscatanvesecazes ietessiaasencansesiays Charlotte 
Kadeidra Sinclait: BliZzabeth Baki. s.icscsscssessccscassvsasscaccasesssasscncessosssacessenoxenss fondgneesedbeenctvaees Earl 
JON W. Baley .issccccssscscssssssssesseass . Asheville 
Catherine Rose Iwashitta: Barnbaisaies.c.ccacsssesessccscasvesesaccssesessassscacsscossasecscesesessesestabegncaseee® Raeford 
Jonah Nathan. Bamiel wissses savscscescésssscessasecacaxsseasescscasvoncasececsxevvasssedterestaassesessvenssaces Winston-Salem 
Makeshia Simone: Banks ss cssccscciccssessvscscssersesvsssscscexvesesasesdasosncasscncsasvoasesndsasessaassescaviensdeech Durham 
Landis McAdams Barber Raleigh 
Avery Ray Barber......... Raleigh 
VEFONICA AGAaIMS Barkley sec ccsssccszicetecsxstescesvascecscasvvscauecicaveressuscntesevtaasssecssesnasascicereeesshees Durham 
Mitchell Clark Barnes) iiss cssessessccsseccessasccnexsevvssascsdevesesaisescssesssauscacexesesaecnseesesaaasets Carolina Beach 
JOSHUA SOHN: BATTOM: o5scaccccexssecssccszssceszasxsdesxesvacuscsdes Vosegutcicssetessuscedax susaasssdexseonsxseacesevasaaees Durham 
France Phillips Beard.. 

Daniel James: BeCKer sis: céscsscvscssuczsexsvissavescasesseassdazaxsveasveasaareseascvestaveesaansedaatesviess Miller Place, NY 
Quentin Abraham Stephen Becker ss ii: ccscescssescccscsssvsessscasssesssasscacessosssacestenesecastestaacossave Charlotte 
James Lance Beissnet..............65 .Yorktown, VA 
Madeline Elizabeth Belford.. .... Charlotte 
Gavin Adams Bell ............... .... Raleigh 
Angela Dawn Berlandis.iicsssscscsssccisiecsassisccsensessadeacaseeseasanedsevseasascaisiessessasésazeseasaaeacaniexeaté Charlotte 
Jordan Leah: BEPMSte mn iiss sic cceissssazsscesecsccdcscesvascccstastoscaveescscetvasesus tas coseqavescavaveacascstaseosasts Charlotte 
Kevona Janae Bethune... ..Hope Mills 
Seam AMPOG BiGKLOL 1ascescssecscssecazevectasssussaseseeasecazextesasvonsssseseasescatavvesaanacssarouviessataaeenese’ Carrboro 
Brendan Patrick: Bittanny iccsccsessscasstcsssasccsessecssscecsiaveveschssscsscsysasnca dex vesnecastabeseeassencexesnati’ 


Rachel Maureen Blackburn . 
Aunyai Sahmone Blackstock, 






















Matthew Ryan Blair............... 

James Hunter Lyle BlOW Mi ss.c.iiciciscccsestcccssasessetcacsaeessctaaacaseseaceasadssseuesssstiasesesseseadiaseasaueaeé Raleigh 
MIOVOSC Oly: BOWOM es saedecexssesssccazes cotiaccsscssecssauecstevecccssesseseccpsasscatexsvtasazeseaiooeicasestexesuasts 

Lauren Nichole Bond " 

Kathleen: TNayer BOOLas ¢cssesycssicscscectsssccscascossssacscavsveasvvencasevvassscatunreuacasessstvosaasesteass Mount Holly 
JAMES! BENJAMIN BOLGCIG sessccdsccescsscescascssceseseasecescesves-asccscesadeasnscedes susaacsadexsesvassscacerccessaces Durham 
Ashton Selena Bowns..... . Charlotte 
Keith Alan Boyette.............. .... Raleigh 
Luke Christopher Bradshaw Wilmington 
Abigail Rae Breedlove sizcscssccscsccccsstessessssccssasessetcacsaesaectanacaseseaseasadsssevessastiasesessesescazseacstedes Raleigh 
Joseph: Roland HESs Brennanisscsszisvesscsecscecssessacessasseseastessscscvasescatasseseqecsscstnceasuscstuxevtesseasss Marvin 
Morgan Elizabeth Bridgers... ....Wendell 
Leslie Samuel Bright IIL...... Fayetteville 
Williams Baldridge Britt. 2 

Hugh Hagan Browihiss.iciccccssecssssscesssessasassccsusssassscesaseseisisecasanesiaiscadssestaszssaccuatensavenceas 

Jan Donovan Brown 

Yusuf Amir Brown... 

Cara Leigh Brown vssis..ccccccscesesseacacsssezessscscaseseasesaccevsvessuscacsbesosssacedescseasansedsaeversopardavs 

JOM Aaron, BYUNOsiseccsssssscssvesessscetscecsasessicssnsessascatsseeteasasessisteassiecisiesasssasisazasersansacesicveaieas 
Chandler Simonne Bryant . .... Greensboro 
Shellie Lianne Bryant..... . Winston-Salem 
LACHATY SCO. BUCKNEIG 5 cscecscssccazizecsesssnasasessaasséacesvesnsaucs saseseasssccdsseoteaonsdesvesvaseserdandsaeaseds Durham 


LICENSED ATTORNEYS 








Jamie: Daniel Burchettesiccsiccccssccccsseesssessccscscessascacasesuestaascacasesssscacssseueasteccstansaneteace N. Wilkesboro 
JASMINE Ryan BULSESS isis cssseccssscaisisssesassccsensesseseassavessccacachsvseacassadeasesesssstsasasesssiercazses Greensboro 
Jordan Allyn Burke .. Burtonsville, MD 
Alexandria: NICOLE BUTS 2s: cc. cscciicescesscsecseeseseasasescasees-asececsxesvasesusdasesssasessessesensssed Boca Raton, FL 
Marian: Danforth Burroughs i. ccsccisssscesssccccsssssssscecasssessessccsssceessdcadss estasasscisuatesseteadsaessectaas Raleigh 
Caitlin Davis Bush.............. 

Alexandra Bushelli .. 

Lydia Carolyn Butts..... 

Anthony: Lewis: Caimip Olllecs secs ccceiectecsecacaxscvascacszesvescasecscsvecvasescateseetsansssceveens saceates antes. sued Graham 
Cristina Sa: Capelli ceccescssevssssicaceceesass cusses cssaasccscaevensh cas satesoapsacacescosesacedss onyaesseadeaess Indian Trail 
Jonnell Aloh alam Carpenter’ cccscccssccssssisccecesvasicessesvsssesecssavedeassecatssevtaahesdessesva sascscaveeaasaaed Zebulon 








Taylor Drew Carrere........... .. Pikeville 
Michael Nicholas Carter iiiivcssscccctsscccecassecssassessccsiasesessssssaszstessuteadssestaasascisveteasascaisiasaesnasscate Selma 
JULES WESIEY CALber er iesscesievecsiasscassscesscsncacercseasczesdattes-casedsceceseaseus ies Cosenacescsvetensssoatstees até Charlotte 
Sara: Tyler: Carter vcicscccssicsacacecesscssccesveressssscstaceaseicecersvenssasaesseseascacedsveveasanssisiesassssestacaescsaeed Raleigh 
Corey David Case .... 

‘William Robert: Cauley’ scisccscvsssvecezssceseessszeysvees sceca cox vvessavesaasosyaaxecatensveasesascatesiaaseacanvenstuees Durham 
SUZaNNE Victoria: Cavanayg cisicccicvscssisicssesessescacssivseseacasssaseasssceissavsnseisdesaesessesuadacesectes Charlotte 
Kimberly Evana Cephaas............... Greensboro 













Leonora Yates Mallory Chambliss .. .... Raleigh 
Michael Benjamin James: Cham ey’ .ss.asccscciscesscecezascvssatecsessetns sxscadevestassacssvsesveavseativeseieeds 

Rebecca Charbonmea iicisicccsssscccsscvscssisisscesessescassieiecscacssassancsceiszassnaosssesaesesssaveden 

Me gait Mintac Chavis «..ccccisecscecscetsseveasascccsiesaessscecacesesseasccsassessideatesestaaessessvateasasectaaesiesiin 
Adrienne Rochelle Cherry . 
Cameron Bradley Wayne ‘CHOMNeER o..:.ic5cascssessccezevevsasvinacasecissstcatanvosesases ioressiaassazasesseas Cornelius 
Patrick Riley Clare. cisisccascsccsccaseseasscetessscscsseseasescecevsvessuscacsseseassacedesesensansecsieseasessndaneeesceaeed Raleigh 
Katherine Susie Clarke... . Charlotte 
Elliot Coe Clark-Farnell. . Chapel Hill 
Zalkiya Imani Clem ONS ivississecesscssecesceressscscssaceasescesevevsnsvecaesieseassacedsveveasansecsievaasssesazavescuaées Raleigh 
Christopher Jordam CleK- Kam 68 isi; 22. siacesesscascescesvesnssecs cos oveassscncascessaoneseaveteatasendanensea Haw River 
Bir: Op OCU sees css aas sescasssseavicacencosssesascesesvsagecstassosasvieasaxcdvsaeséatesteseasuedsstgcesaasens Rutherfordton 
Chrystal Clodomir .. .... Greensboro 
CHEISGY AN COALS sc descsdessecyeaseczexvectasascscasceesasedacaxsvsesviagassesrasaseatantenaanacasatonviessetaeenased Carrboro 
Gordon Laurence CobDisiisccccsssscccssvetessscscssaceaseiacceussesssscacssesosssacedescseatansecsuevuasesencats Leesburg, VA 
Brady Cameron Cody.. ... Robbinsville 














Cadee Jordan Cody.. ... Robbinsville 
Ashley Kaye Collette ... . Winston-Salem 
Hatley. Jordan Cols va.ccciccssesccacsccsssevensascsisiessasssnscaresesssscecsuscacsassades eoteiaanedeeatenseteacaaesaecties Raleigh 
ADVE] A COLON ees cevssesstcescsscysaxecazexsesecieudsososeaausescestesug seen istesyasss sadvacesta ensdearsseasactstabeomaeasencess Apex 
William: Olds: Comin Whi. sciccssvcscacsccssvevsssacccessesessecsasasecesceasesssnsaasssseiasesasasisdcizesenaateateaeessaes Charlotte 
Heather Renee Cooper... Fayetteville, NY 
Rebecca Zambo CoOOPer siescecccccscscssvesessscscssassasesaccersvesssscncsseseassacedsseseasanscsieseaseseadazavesctaees Raleigh 
JOONU-NoOel ANAEWS COSLE vassssceisiecssssssccsasssisiscacesssssssssciocateasssendssesssstansssseseasaasadsvcoszsivstee Garner 
Tyler Jake: Gra wir oi.avcescesecsassscesascessascasessecensuecs taveveecssascvsesyiasséadevsvesaaceseasesacastest Lynchburg, VA 
Ryan James Crofts .. Simpsonville, SC 
Cameron ASHI Ys CHUM ss ssccscesccazexecessscxsces seaantescasevenshccasesesssasséacestoseaaceniseoseaacsentsnegieass Charlotte 
Trisha: Melinda: Crurtehtiel dvcccicctscccsesscsccciesessstsesacesesseascassnevescdsatstestasassdseeates saseadancesisianacss Drexel 
Shelby Charlene Culver ..... .. Alpharetta, GA 







TandSay BYAZIEL Cutler ss cecccsccestvscssstecssasssdccsscve cascades veeastacsessesyaavicndevectiavsnscateouasazeatavagecescess Candler 
Dan Patrick Gy pert Summersis ec. :csccses.ccacssessaasccacesvvsesacessaveseassccndabcoveastedseseseaseseadarvess Chapel Hill 


LICENSED ATTORNEYS 





























Mart TISCOM CPUs $s asis.:e22ssiederscecassnendesbedeshaiactaccesspncdsnhedissbedestandassdesdeshadassiedesevecesbonsze Burlington 
BVT een) AM Co 2 nt ca oh eeepc soevaita a sas aut a tage sean dea vad ge sSe det sapes teases gas c stat rec cates kts Durham 
Kaleigh Rhea Darty...... .. Statesville 
Gregory Stanford Davis . ... Wake Forest 
Mitchell Gene Davis ....... .... Charlotte 
Elliott: James: Dead eri Che.2issiescctsessssseudcsxaiassiaesesseéasatesdseaccaasiocesascéassanndsbbedeuivuselaceassyandacs Charlotte 
Samuel Martin Dearstyne ..........cccccssccscsscsscssecscssecscssscesecseceeeeeeeseeseeseesecesesenseeesseeeaees Charlotte 
Katherine Ann Delaura. Wilmington 
Joseph Christopher Demarrtin..........ccccccecscssecscscesseeseceeeeecscesseeseseeceeeseeesaeeaesseseaeseeeeneees Raleigh 
Noelle Kathleen Demmemy’s....2:..ccc:sscccssessdssssencesceassssesessecdasssacconsessaesetssonedacsansesnseciabonscsbecs Durham 
Chelsea Larie Demoss........ ... Durham 
Michelle Christine Dewkett.. .... Raleigh 
NENT MArIG DICKSON. .24.022:265.32-020c0csceuzeatacssisccesTacdcssinsTostadsesborectaccesesnetastedactbcnesteadsesbaltesteltees Apex 
Ashley Victoria TMZ .5.50.265iccsssseccsh valaseancdsscecesaigniebeed<assanseeccdassivagsetecsasioeastlea Winston-Salem 
Derek: James Dita 2. 2.21515 2cctsesssayesdestecaataacasSuedassthsdoskgdisth vdestacdassdnedssbedssdivascDecgesi dasiebieds Raleigh 
Aubry Alfonso Dix “ 

Borin Caroline Dix so 22 27.05 2202225; cxcetazastsceesteadesabnstostadiesboncctacdesets aiastadastecnssteacsetsbec antag Durham 
Jebtrey LEON DODSOMN, ..c.seisssseccessescsecescsstcdageaecescceccabnnsccosedageaesesscnccabonncssiedessberectacts Fuquay-Varina 
Anne Lippitt Doherty...... .... Charlotte 
William Joseph Dolinger .... Charlotte 
Alexia Dominguez........... . Holly Springs 
Casey Douglas: DONANOE ..:.:.2:.:ccészsconcssiedssshncaseseasssgasieoandatstoscadsudasogendiodedessbasasededestonsdseteds Raleigh 
Brittany: Mel Dorman. :....2:.:..:-.s.ccssscecdoosedseibeneslecdcsnsnedoosedissaededeecesasendsnbedectboeeebees Winston-Salem 
Kelsey Nicole Dorton Dayton, OH 
Joseph Macdonald: Dougherty U.....cc.cccsssssccstecscsasssdesnecsasascestaccassseaceutecsssbocastons Winston-Salem 
Jasmine. NiGOle DOWNING: :.:....2.cecssorcsoiedsssiacesssacassiesconendsssiocsseaeicazensasetedsssbaseontncacnaescesands Tarboro 
John Blake Drewry......... Courtland, VA 
Katelyn Louise Dry Gen 22:s5ieiccccessssctuasseedcasieuestdedcsspazccsvadaasdecceseeacastendsbuedaestacesticcesbeavesebedes Liberty 
Addison Walker Dufour ..... . Charlotte 
Hayden Alexander Duman 22 ices. sescsssessseivassbiedcatszeissacdassdeaesudccassayedsadecassiandsieaesieaoisheds Raleigh 
(Candia: Joy Wun Camis t2:s0500202.ibecnc5 tush cse8h shecte cae seaalenadeethotestaadeobe ses stadacl tettaccestiestecs Charlotte 
Christy Cochran Dunn... .... Raleigh 
















Natasha Marie Durkee ... Miami, FL 
Graeme Forrest Earle.. . Davidson 
NiGOlAS-WilSOM/ MAS OM is: 522555 8.285 edasa bea Tashe isthe kasdaedess th sestaTUi85 slesbandaspbesTasedasll sastaedesi Sasdsstedd Raleigh 
Thame: Harlow: HOmOmGs: sis 55:2. scsi sheds. 0 2e3hs yucud deg est pastes Uedasehoadebsycashanpaeb Ge dazatsuisteaausspei ity Charlotte 
Pamela Faith Entrikin.... .. York, SC 
PVIG Caml yl BV AMS sos 25.2.2. 268,52ets sccuzersestccsaesstectccac sbunedcssadaceiesesbacdcsuieesstUetsiststectc.cttieeuees Charlotte 
gosef Maksymniliam, Fwemd tT. :i:.5..2.ssedectissestecdcassecdeshadsstbedastncdesatpadestedaatbacesbacdassiealestadaatis Apex 
Zachary William Ezor............ ... Durham 
Marie Viola Farmev...... Chapel Hill 
Sara Marion Farnsworth Greensboro 
Alexandra Bree Harrell... 2:205.2ici..cissaeidesedictisdestagdesssacdeseadasaadasts easaesdestadaaibanestactasbioaialeds Durham 
Brooke VictOria Prem GZ y ss; ss:.essssseudehcaiads nese dedasastedsuigiaasioedsascéassanadsonedcauivasesanes Lynchburg, VA 
Emma Ferriola-Bruckenstein.. Carrboro 
Joseph Cleveland Puelds i. i: j2cstsisssscdesueiadsdeadssceacssiyecshactsssdncdsniedssaiyudsbbed ats iandeadeesiovevidl ede Durham 
Ritfany- Michelle FitZeeral.:i2ccdssssesdlesedssihaassSecdcassaslesuedssbhedetdcciassyedesGedasdbsadsbeedeatsaoiessncs Mebane 
Alexa Mendes Fleming....... . Chapel Hill 






Rebecca Danielle Floyd. . Charlotte 
Blizabeth: Stewart FP OlGy  e1:i cote: scssssceedessctsassunteadecaziays osialeisbetadeuaseerdsacdabipueateiati nn nites Raleigh 


LICENSED ATTORNEYS 

























Martin John: FOrrest DV weiscscvcscscscctsievsnssceccsieses ssscscazcvesseaeccssrouesssscistevsasedeccizessiaazead Atlantic Beach 
TAG AGN) Y Tey @} WON essan cde ccsceassscetstcsssatczsecseceassees ievsceecasscvscsvsasseacevsvensacastas cosaeatencensonitte Harmony 
Anne Marie Fristoe .... Raleigh 
Kattlyn: Elizabeth Pudge. iccccccscccescesessscaesscssanssceievsvensascacsaesesstaceiascxesceasssssvevasageniarevasssisiie Oxford 
Davis Jordan: Fussell «i .cccccscsccsssscccessesessssscssaceascscecersvensvessessesiassssedsveveasansecsietaassssezanesesceaées Raleigh 
Amber Christine Fye.......... . Charlotte 
Alexandra Noelle Gallagher . . Norwood 
Skylar Jachym: Gallagher s.cscscciscscssssvesessscscssacsasetcecersvesssasacsseseassacedsssseasanssisiesessesentazavessiaeed Raleigh 
JOSEP ly Pari GALA iwosscacescevacyassecazsaveivasesdcarceassscstassoscasesscevecesasesesten vosaqsaeactescoeanscatavees Greensboro 
Scott Blanchette Gamer scscccsssccccsscesessscisscesessescacssseiecsscncssassansscedsvavansesssesaesessesuedavevsasanes Durham 
Delaney Kisabeth Garrett .. ... Durham 
Michael John Garrigan.... Greensboro 
Jonah Aaron Garson... . Chapel Hill 
Martecia Demde Gass wiesciccssesccacscctsssvensasssisiessessscssazesesssscscssscscassndos eeteiaasederatesseseactaneueaiaats Raleigh 
Gil Alterna G atl ses cccsestsacssecys seca cexsstesccescasesseauscxzexbesasveassatesuasaceateveesaansedcasesviand Summerville, SC 
Timothy Brian Gavigan IL... Charlotte 
Matthew Bunk GIDDONS ceissvcecccicctssevcsssssecsissssssscecacesessessccsussiesatcadstestasaiacsseatesssseataaess Greensboro 
Moatille: Clark GibDOMs 's.ciccscvcscacsscisicvsnsacescciesessesueiacexenceacacssnsaasassciasestsseicdciznversuteadstentents Charlotte 
Mark (ray SOm GiDSOMsescccsccsdeices tis sxeceteadereecssasscacevivesasacscatoses ssecatixecsaaededaatesuiantiataninss Chapel Hill 
Geoffrey Alexander Frederick Gilbert.. . Delray Beach, FL 
Al@G JAMESON GON vi sisscsssvsacisscsisceessescsciessessatcatssveteastseisvatesscteataaesssssanasaeeseaseseatsase Wake Forest 
Shayna: Leah-Chata: GlHCKGEI sii.ciccsicccescsscssessscacexevs.sheus casessaascescaveveaaecadeanesvaays North Miami, FL 
JETIOd THOMAS: GOWAN ae cssccecssscatssecsascsccsssasessveacssesssctaaasaseseasescatssseesssstsatasesasverdeveencaseiae Raleigh 
David Nathaniel Goldman . ....Minneapolis, MI 
Jonathan Samuel GOlStEUM isscsczseessesecdcecssessacescasveseasecacsxeevasssceterveteasscscasoead Santa Monica, CA 
Brana LOTTA GO OL iiss casesscssccszsxevsasscadsasosvaascéacesvesnsnecs ios oseasacsndascossansdenveceasece Fayetteville, AR 
Joshua Ryan Hamilton Gray. ...Madison, WI 
















Samuel Roberson Gray ............. ....Wendell 
John Hall Francis Greenbacker.. .... Greensboro 
Adam Forester Griftim ..iccccsccscssiceisiecsaseisccseasessateadesveseusanassvsteasasecdsiesssssasésazaseaseaeeces Arlington, VA 
JASMINE SlEvTAa GUAM sss ccssscsessscetacecsasessicssnsesssscatsseeteasasedststeassiecdsiesasssasicazasessessacesveveasses Durham 
Lisa Maria Noda Grigley .... 

Mathew Ryatt Grose Close ss.cscsvecizscccccascssessecusssscacevvvesstecscatosvessdcatexeesaceiaacatesviasséataneess Chapel Hill 
ALON VY LOT GAILTCY sxvsccvzes sexesysascsacsacessascesess sseasecsndasseseabecsctseseasecss des Cosaaacedesneveasedeadetteisassavess 

Devin Anne Gustafson 

Karli Brianne Guyther. 

Alexandria B. Gwynn..... 

Joseph: Patrick: HAGKMCY: jcsssicescsscsscesccousscsseseasesusiasves-ahecscaseveasuscedescussacsadexseses sasencencsasbest Durham 
MACY EO AMNAN oe fecces cst evecaxecazexessaceiud cas esvaassiazentoseestcgseteseassseatia coseasnedeaveceasicesdes Rocky Mount 
Lashieka: DavVonda Hardin iiscccccccisiccsesscccccsesesssssesacesesseasssssnssesasesissasssssisdcsaasersateadaneeteats Charlotte 
Rachael Anne Hardin .... Greenville, SC 
NO] Harlow issiscscccescpsssssascaseseaceacacssvezessscacsseseaseicecevsvesssecacsseseassacedssesensanscsieswassseaduaaeeiceaees Raleigh 
Cherell Moneak Harris's iicisscscassccctsscvsassssscasesesssccacsaseuasassassiaceassvaciecavsisisssesaestaszasaioves Wake Forest 
Adam Christopher Haran é csssssecsccsccsesvsseasacescasves-asscecexesvasesusdeseessasecsesseceasuccaterevtses Matthews 
David Chase Hawisher 

Caden Wallan HAVES: .ascsccssccscasecacexcvsssscuscetesuaastcscevevensh cus sahessansaiacecosesacedessonpaestectanees 

Colin: Gregory Hayton: isciscscesscscccsscesescscccsiasyascsceisvavensexsscsiesesstacatasecesseascsssreveassie 

Kelly Reidy Hebrank....... ne 

Amy Henningsen Hemel ys.cicsccictcscecescssacssasesscscacascsesstacasassceacessatsstesessssscatesesseseadazseeesteses 
HsSenee: Tikeria: HEN GErSOM ys. s.cce:icecsasesaacaiessiasccacesvesesaccs savpsesssscadeacoveastedctseseasesesdes Rocky Mount 


LICENSED ATTORNEYS 


Mary ASHtOn, Orrin g 33. : 2255 02/s2.cdsssseulsuedes8l odseDecdess da seskedusah desta daasdesdiihedassiadisdecduiaiy Wilmington 
FVM COU FLA these: Soh 220 Sa ceetsesaec codes. 2saes ee stecaeccaws cu vateaetur ttaacveceyesaUataesburatteedesateytats Rockwell 
Jonathan Robert Hilliard ... . Winston-Salem 










Kenneth aay TITS 502036 .2ce5 seg cazceaessctnctens czas senect eae abonvdch vadasesuncetccgestoevd sola daseestatcatastnesdseadd Durham 
Michael John Hirthler.. .... Raleigh 
ElllyS Simone: FOL GUIG i... 322.504205sedesssevdestedcaesaessteccasaieadsuscceasdacsseczcacaaundssleaesuivietaeeitsyenttiies Durham 
Abigail! Mechel HOWO Way ::..c.c:.cccsisacdsoheissibacesteadicsdendesandésshesersnedestbncienbedssioadestencscsaercarsee Durham 
Walter Coker Holmes 

Janon Maria Holmes - Washington ............ccecesessecesseseeseeeescesseceseeseeessecseeaeeerseeaeeaeseeaees Durham 
Nathaniel! William HOM eY 202.205: vercsssccsasiacastieéceacesiseegiessinscstacdassavadssbedsssivatebiedasihietebendé Raleigh 
Corri Ann Hopkin............... . Winston-Salem 




















Whitney Leigh HOS Cy a. ie25i5553205 secasschvdslstedeauiesestecdasssapdssvedassinadebicdastsnedbeiadassiaeetiedsstbapti salad Garner 
Andrew Stephen House . .. Durham 
Hrich: Malton: HO War Gh. 2.i.c::ss-csseacesocencssieicssbacasasessssgnsccvandsdsdescanendasoiondiesedesbaacecusendsseseaeoneds Raleigh 
MA, JANOS PLUG BUNS 55h sec 2 ach c8 22 acess de alasbacasTacas Racdasssaeteuedesobcdastnadessdaerestedasteseetectads Rocky Mount 
Melanie Anne Huffines Garner 
Kyle: Andrew Hu gains isis. 23.55i.c0scdessdesdestedasdnaceetacdasivealoebedisstodestncdassdnadestedsaibydelancassaslece Charlotte 
MOWMTIS-ATI HUMPALC YS: :2::.2ic2cesaesessexceniadesssezeseccdassanscshaccessiascossaeasecetaseadsassedeetdaucsivasdendess Raleigh 
Michael James Hutcherson ...........ccccsccscssesscssecsceseessecsscceesseessessessesecesaeeeeeseeeeeeeeeeaees Chapel Hill 
Desirae Amber Hutchinson...... ..Midlothian, VA 
Kathryn Yvonne Rehg Hutchinson............cececeeeseeeseeeeeseeeceeeeeeeeeeeaeeeeeeeeeeeeeesneeaees Brandon, FL 
like: KirSCHUtGM AYNGS v5 <.2.4550zcestededsctesensndcasbexestiadessoerechucdassdascotancesseeniseledasniaxastles Winston-Salem 
Folly Rachie] Ene ranhs sisi55 25.25 2 e2acdssseesTeshe 20088 suevSaadesi Sashes Tih Dea taadassdentuaedastbseasBecserbesbiesiedd Raleigh 
Juliana Styron Inman .. .. Trent Woods 
Miarry Grin InS COC: 220.5. 3:05 .8c2-cdecssacdestadesdhagestecdacsgeetestedieshogestecdespbacdoatadasiuereeteadéseseed Chapel Hill 
FiACH AN yl ARGS ME VAN C xtc. 22652 chee Sucntcoresshsdestsdsctcciassunetusecseseiezesteciessentetalsasiowecteeg Winston-Salem 
Bere Wali arin Vir a2, 22505 2 cta eda so toa lasedsaTaacasbucdassihalaskadbsibsdeslacdassinedlesedssdivaesbiegastpaedeasg Concord 







Anup Shrinivasan Iyer. . Charlotte 
William Roy Jacobs ..... ..Carrboro 
Khaled ‘Kamel Ja oul ais 3 is..s2c0ccessscoscesiecsasdncstcécsscusissaedessinscstcdassanedshiedeaeipasebeecadi vavisbiedé Raleigh 
Aus tire Harl: J Om AS 2555552255 8a dsssb Pes he 2608 seas Sacdeakbyatents SiG sha ease toa lelhdaslbeeetuelasisisteel dan Brevard 
Jane Quinn Jenkine............. . Charlotte 

























Michael Anthony Johnson Jr. .. Raleigh 
Alexandra Marie Johnson..... .... Raleigh 
Courtney Elizabeth JONSON ..........:ccccsccsscsscssecssessccsecsecscessecsnsseesseeeaesseseeseeeseeenseeesseeeees Durham 
Kaylad oanne: JONSON Ss, 22.5 2cessecsssseuceadaciasbecastdedass say dssbelashlesdebengasiyendebigdatsleacshees Hendersonville 
Morgan Whitney Johnson... Zebulon 
Sarah Mrances JONNSON. 2220.5 .:2ccsccssscoutesiessasiavastieéasisaesseacdassiosestacdsssansdssiedssalvasebiecstivesideiadass Siloam 
Herr! NICOLE: JOMMS OM 55522555 .2i0andsesiesles edi sTaaaestacdaasdaeTeskelisibadestacdasbo cde falasdiscastacdisbiyuies Statesville 
Emily Law Jones...... Jacksonville, FL 
TO Sar TYLOR SUG ica. 2seF, Zick estas dsssSasdealedesdtadestacd asi dusdsshedhsahodestncssasdacdeseedad@esgestiedssbyaveats Charlotte 
Misty Marie Juhasz.. ... Smithfield 
Janki Mahesh Kaneria..............ccccccsscsscssscscessessecsecseecsccssesseeeceeesaeceessessseseaesaeeeeseeeeeeeenees Vestal, NY 
Jacqueline Marie Keenan. ..........ccscccscsscscssscssccscscecsccsscsecsecscessessnssessseeescsaseeessneesees Bayport, NY 
Camryn Anne Keeter Wilson 
SamMUel POSE Pl KOM UM se. ss occas cs cevaets sos abs sentesdeaesesnedssecdadssaccetecdeseenussovedagsasndeelecsdesyssohace Durham 
Bruce Julian Kennedy II ..........cessscssscssssecscesscsecsecscessecsnsseesseesacsaesecssaesseeeneees Spartanburg, SC 
David Shelton Kershaw.. ... Greenville, SC 
KAY HM UTS TG NAM 25, 2222505. 22edessce4teasacaaibecestecdcssinalenvedssssetestaagessanecestadaedbeneeheecesssuseautedadeace Cary 
GAVE DO IM 2 ae 250 gS Seta cashed eadass hun te seca es abstain A Secassavsa seteah ae ute exerted Charlotte 


LICENSED ATTORNEYS 










(Helen Lym WM sec cecesccescasesseastcnzvxessasnsus cas sss ausciceveeneaveessesacvaastsadsacossassegenssnasaceczanceneaseees Sanford 
Daryl Allen Kami 8 secs sa,cas soxncscazecicascotest cscs oseassssadesseenassustavatveaisuscassonsancesesaeneasyseatasaceaasesse Raleigh 
Ryan Sterling King... . Rocky Mount 
Steven Michael Kimg iis: iiccscsccscescecsscesessssscsseseasescesevsvessussacsaasesssacedesaveadansecsacsaasstessatavesss te Asheville 
Jam Michelle King csccscesccsssvsaessscssscessssessccsesvesssscasssveceatsscisvsteassieateaessessaascazesess Sand Springs, OK 
JUSTIN JCHLOY KMAPP sesesccttexecscesscacsscesscsncacereseasccesiatses-cssdsceseseasesds tes tossaacescsseveaansdezaxesiaate Charlotte 
Joseph Paul Knofczynski... .... Charlotte 
Sade Diamond Knox........... Greensboro 
Patrick James KONGOLOSSY wsesicscccsssesessssscssaceasescecersvensesaesseseassacedsseveasansccsiavaassssedazavescuaéed Raleigh 
David AnGrew: Kroghiisisiicccscsscccsccccsssssesssctcacesessescacssseiecsscncssasvansscedszasanassdesaesessssuedsseveaiases Durham 
William Matthew Kroske .Greer, SC 







Lauren Elizabeth Kulp.... .. Durham 













Natalie Elizabeth Kutcher.. . Charlotte 
Rachel Michelle Gabruy Cre siscssiccsceccctesscxscescsesssccscasevsass succes osbanaseacescenaanccdsasonvasssandesteniatee Asheville 
Hayley: Marie Lampkin BIYth es sccccsscesiasccscesscessnecsteseccasscsscssccveasscacevevtasezessaseveeaasextexeesssis Charlotte 
Elizabeth Carson Lane 

Taylor Parker Langley 

OAM PUMA ANN OR 3. aces ces vesassccnzas coscaoesdessesvass cus iesves-ahecscsbnseasnecs tax cusacesssevacsyessseacevenes 


Elizabeth Fowlkes Lawson... . Winston-Salem 





Zachary Neill LAy ie fscsivces<toocscssecscaxecsasssagsas csiasssdecesvesqanecsceteseassccadascoseasecdeeeeteaseseatesvend Henderson 
Glenn Wade Leach II.. . Charlotte 
BiG Randall Leder as cescscciscssescacescacssvesessscacsseseasescecevsvesssecacsbeseassacedesssensansecsieseasesenzazavescuaéee 
Matthew Loren Ledtorg iicssvccccscctcisvssssccscssesesscacatacsceasansecsievaesstesdasaceaseasdcssscvasateadsiestastcnecs 
Patricia Ruth McWilliam Lee 

CHLIStOPHET Le @ LOWS ices. sscsecasecezecevsacesudsasesvsssscazasvesssscescatocsssissatanveteasussatveteasezesten 

Whitley Blaine: LO Wis siisiesccscesesecesseccvssassanexsecvasasesdavevesshccscxsosyeasscacercessosnstas esuaanteacevevscdteees 
Maurizo Stephano: Lewis-Streit cisccciescscccciscsssstsecacecescessccsassvessdcatss estanessescuatessesesdsaevseeseses Raleigh 
Xavier Darnell Lightfoot .... .. Tobaccoville 
Rashawn Antoinette Linton.. .... Charlotte 
Lenore Ruth Livin gStomisscscvcccccscctsiscsesacstesiesessosaesacecenceasasssroazsasceissesaaseisicseatesssdeadsavstaasanacsves Apex 
John: Dalton LOH si cssccssccssssscecsscscascsscsssatsssscceceseessctanscasecessessatestovessssicstaseaseseatars Hillsborough 
Stefan Joseph Longo... de 

Jonathan Wa ward LOO siscccssscecssscctsseesessssecssscesseccecesesesctacacacssescessatevsevessssssstasessesestizeeesteses Raleigh 
Paulina, YVCUie LOD OZ ivisscescascsssasecscavecsass saasasestaasscacesves—asecncetesesssccatascoseacsegeznedeaseseatarvese Timberlake 


Richard Francis Lowden Huntersville 










Robert Theodore Lucas . .... Charlotte 
William Gregory LAOMG viiccscvcscacscctevevsssaccceciesessesaasasecesceasesssnsaasassciasenaaseistcizatensateadanestaats Charlotte 
ICET A HOPG LY GA: scsccssszscecasesyesvecazexectic cus case svaagecatavevsaavies sax cdvaaeseatanteseasucdcsteseaaisaeneeiiaes Charlotte 
Raquel Ayuso MacGregor .. . Charlotte 









William Foster Maddrey..... .... Raleigh 
Michael Scott Manset..... .. Durham 
Carlos HNTique MANZANO: sss vsssssecececsvsdstccscaseess shecscesccssstees iateseasisesdaaeosiatacdeaveseasascsiaieestt Morrisville 
Geofirey Alexander Marcus sci.cé.ccesissscxsces cssessecsceseveess ceasasesssasscncestoseasceoisnoseaes sens Hollywood, FL 
Brie Danielle Maris .... Charlotte 
Ryan Michael Mansy iiscsccssvcscesecacexcvescscxsces ssaantescesivensh cas sesesssassiacestoseaacehtesovesesseacasneseans Charlotte 
MWYTEr ee WS Martin Fes aseesccsvceesvece2sxcvsaussdersecsssscacevveassvcsaxsovesautcativeceasesadsaseseasascazey Rocky Mount 
Alexia Virginia Martin . .... Charlotte 







Kathryn Alyce Martin.. .. Rolesville 
Limdseéy Paige Martti: :.ciscssccscascccssteseesascecsuesacssscscasevessescscsansossascadesestaiedsecsuatensaseaceateaestas Catawba 


LICENSED ATTORNEYS 


Darah -HOpe: Maserang s.ds1:;.2:s3cedstsvenauk e2isehedeataedass tay Tau ed shi slsubengass pantie dassh desta cdistiays Chapel Hill 
Nicholas William Masters ...........cccccsscsscsscssssseessessccsecssessesecsnsseesseeeacsaeseesseesseseneseecees Vienna, VA 
Marisa Mato... Indian Land, SC 










Bethanie: Amber: Maxwell ss .20:sezesssp5t ects tastes Sedasa beac Uebesetee oi tadassaaudss iedeibse sted decrssieuaates Durham 
Sara Kathryn Mayson.......... .. Lubbock, TX 
Patricia Jeanette: MeCallll t5.3 sc: scsssssyudebusiaasivesescecasaieadsesctcasiacdsavzdasaanndsbiedednivsdstdediBareylaibes Franklin 
Paylor: George: MeCalMan ss 2.23 ccdssssesdashedssiisassSecdeassasdesedisbhedestiecisssacdesVadasdhsassbeedeiibes Fayetteville 
Natalie Kay McCann ...Wake Forest 
Elizabeth Blythe McCo)..........cccscsssssccsssssscscesecsecsecscessecsessesseeeesesaeceesseecseseneeeseees Richmond, VA 
Christopher ScOth MCMV COM :.05sc9siscesdcacs sss inetss cecassanncsovededuivedutecdasspoadsevedssoisadebiecisianscee Jonesville 
Jordan Morris McIntyre ..... .... Charlotte 































Tyler Davis McKeithan.... Wilmington 
Brittany: Tyler: MCKINNEY .:s:.23..22.2:ssscrdessadssisecesdacdcasiesdsoscdscsbocastacgeabaesdestedacsaedesdeaccebebecsbeedénss Ruffin 
“ACH Ary Dalton MCU Arai 55620: cacssssnccceacdedeiendsatecscsgescchecisssieedsiacdcascaracesesagsiecdesteaciboess Chapel Hill 
Vietoria, Leigh: MGNAll ys. .22:s5cdestcecssssnsdesvadacdbacssnedcausastosuadsstbecustaqsissspadestecaaitacssBuadsaieey Wilmington 
Kyle Andrew Medin Durham 
Barmy, Mis he tr goa fan2, 2285 seh 2u0 he sasoboadectecasdbacaeDaedaniii olosbedasihecestaccashanedsstedisdboasecdisions Greensboro 
Hannah Katherine Michalove............ccccscssssessessecsscecessecsseesecsesscesseesnsseesesseeeaeees Huntsville, AL 
Charles Gilbert Middlebrooks.. .... Charlotte 
Brian Michael Miller... .... Raleigh 
Charles Jordan Miller.. .. Durham 
womathian: Travis Millers, 3523255. 22ccccesssseedsh se daeslaesstegdeshpyiesaagabsaucecgdassgeadeiia dias Senantegdatisis esti a2e Raleigh 
JANG MU ZAD EC MMT. 235552 sea dsss no Peshel8s0E shes SecdeahbasQends C1685 dasa edisstanaRedasfoseestucdasapesteetacaas Efland 
Katelyn Webb Miller.... 

Jacquelyn Nicole Miner.............cccsccsscssecssssccsecsecscecsccsscssecsssscesseeenseesseeeeaesaeseesseeseseneeneeees Marion 
Kristin, Demise: Mitch ann 3 is.ei2s:cedssaceudssiedsassacastazcasaiestseaciadssosestazdassanadsbicdesuivauaeteegasiyacts Winterville 
ANTS WJ ONAN MOM 25 wis ssh sete eds ssducdes¥edicie sae sGaadaasbasesyadisdiadasbnedcautydestadastbecestacdesiinat Morganton 
Hanna Elizabeth Monson... Milwaukee, WI 
Brn: Kristine MOmt Oya wciss..3-.20e3ssscecdonsadssiteceskecdcssinsdsoueduasbeceskacseaedeedastedacibecesbesdassbusdesdeacsesi Sylva 
South Alexander MOOLE...........:ccsscccscessissseccenneacsssesessecdssssacconsesssonessennesassacneonsecces Memphis, TN 
Wilt -AUStin:- MOOT isi 223555 cb ads sas ToslcJe0h sdcaSacg esi Gases TGs Beata edsshdasSeatelacte bistacdusboaydads Charlotte 


Tris Daisy Beatris Morales.. 
Meghan Katherine Moran... 


Shannon Luke Morgan....... .. Hartford, CT 
Michael Glenn Morrison II...........ccccccscescsseesececeeseeseceeeeeesseesaceaeseesseeseeseeeeeeseeenaeeaeeas Jacksonville 
VAM A IMIOPTAS OND: 2, oc 255 ee, cada cu tutte eseseoeesetes teeseevact ecestgnac states ctet fetsuesatgee tlds tetsuectcaeettgus Seah Charlotte 


Keir Dullea Morton Manley .. 









Moeires Veyainy: MO Waly: 2e.2.22555ch2cesucasssonceseededsiazactecsaassuncesvidedeieseseecgacspnvdssdeaeseiadees 

PONE Walla: MOSS) 5.20.56 28555 <Sestaad sss hosen Seda sTas das Bacdcaasnsdestalustbedastacdesoteadabtecasibacdstledassatsdeslaaetisas 
Marsh Denzell Moton.. 

Joseph Raber Mouet.......... 

Jaquelinne Murillo Figueroa .... Raleigh 
‘Geoffrey Willian: Murphy isis: 2ucs2.cisshsedestecssthacssdacdssathaloskedisbhedestaccassanedasedssdbsasencasibey Greensboro 
Rashawnida Trenise Murphy...........:ccccsccsscsssssecscsscssessecsceesecensseeseceaesaeseeseeesseceesenecseesees Durham 
Shawn Alan Namet 

Alexis Waylon: NAb GGL x. 3425e, acces cseceedssscdadsinezesdedcssnaxccesedadeaneasnexdcasiendseiedsdosanserdeeasenessese Charlotte 
TOSEPM AUStim NACE os.62..:.25essccecdeeccseceedasbedacibetacdecdcasteadeshedasaedesnsncasssasdeotedeadbacestaccsgssesdese Charlotte 
Isaac Killian Neill..... . Charlotte 
Brica Gapron N@Siith.c..2:....:..cessssscusessedssiteccatecdcainsdesecdisseecestsessabacssesnedasiaesestuasienanedences Durham 
Jill Alexandria: Neville ii isssiss cic cisssaudesvedataiendssdyessepey A iedassdasdsddeaesbay nies aadids jects Roanoke Rapids 


LICENSED ATTORNEYS 





Josey Lee=Anint NO WIMa eyes ccscsccsczisceseasccccecasvasaccscasveseastcuctaccvassseadasessaastvscsuconssascédarevesad New Bern 
James: Miller: NiCHOIS 21245 csiscecescsszsscossavacseessseasecssiatees-asscuctuesoasescstexsossadessedncosssuecs texeesechissersens Cary 
Samuel Anthony Nicosia. .. Tampa, FL 
Corey-Alexander NOLQIG fis vcsccscdizeseesasecxsces ossasscescesiesqsnscs ces osvassscadsseossanecdeaseseasecenéateeaccs Matthews 
Olabist AVOd ClE OHUMMIYIN Sess ssicczssectisscescascossasccstaseveasvseasavecrsssscatanvesesases iestiaasetaneereays Charlotte 


Zachary Matthew O’Halloran ... .. Winterville 
















Marie Claire O’Leary... ... Raleigh 
Rebecca AG am OMe vi. esisccscssssssscecsscvsesssctsasasessescacssiciessscesssaavassscedsvasanesesdévaeseasssuadesiouaisses Durham 
Kevin Robert OMS Ci vcs. scisccscacesscscccssseseccssscscasyascscssovsvanssxssastesestaaatasecesceasesssvevssases Winston-Salem 
Gentry Alexander Palmer Ji. esecisscsessssccaces cssesscessssvesqchecscesosyaasssecescossasseseateseasaess Winston-Salem 
Mark Taylor Parent ............ .... Greensboro 
Jessica Lynn Paribello. .Columbia, SC 
Tae Hun Felix Park vicscssccccssvsesscscasssescasassccsiassessscssaseessussscszsvessugsatebestaaessccsisteasaccatauvesestid Carrboro 
AZIMYT, Marie: PAL KAM ss icssexscssesccscascessasnsdcevsseasecsstabteseasececexesoasnsds tas toneaccasessetenseceetecs® Jacksonville 
Alexander Jon@S Parker is cssccscsciccisscstesssscscssasesssscacasesasctacasassseacessatsssevesssstsatasessescedizsenacsize Raleigh 
Jonathan David. PattOMszcscssccscsssccisscecessscecsvsessescecesesesctscacassseacessalsvsevessssssssasesseseedazsvenssteee Raleigh 
KIM ET ys WAY C PAZ ex ces cscses casesyessccacexestacs cxdces cosaandenasiv'sqsh cas tases) sansiades toseaacehten eseaasteaceaaesiays Charlotte 
Tyra Denice Pearson... . Holly Springs 









Mary. Laura Penn ey: cvscisceicesesssccecesescessassaaexsssvnsuscadessvessacsscxacsheasscacexcczas endear cdaaanseateveeseancecs Raleigh 
Phillip Cole Perko........ ... Burnsville 
Madelirie:Paith: Person sciscsccsessscsseccessasccnexsevessascsdexeeesatssscssesssauscacivesesaesuseatvon sated Winston-Salem 
Olivia Lynne: POStOTHEl G secasccscesecszscessasscascosessesscescesevsssvvensaxatvassscatsveenaaescdeetvseasascstaatesess Matthews 
Molly Sanford Petrey. aes 

Brandon Cole, Pettey OWN ccssccssssecszsvestessccscesesesasedecaveveasvieacisedassscatavtesasateassiostiessatantensaveesees Leland 
JASMINE: NICHOLE PIO e265 sesesiessccnssscosecaccteescseasscensatees-asecaceseseasases des Coueasceseseesvas-saadereessaets Concord 
Brent Aaron Plummer. Matthews 


























Tara Myr] Polston.... .... Raleigh 
Joi Sanyika Ponder.. .. Durham 
Mamambha Lymn POPs. hiss casesyessecaceceesass cusses cosa asteacesivsqch eas sasesssasasacestoseaacchies oseasesendsaeeseasves’ Clinton 
Richard! Andrew Porter iaisscsccsscscccsscetessssscsiacsasesacseusvenssnsaesaesesstacedsseseasanscisisvaasstesdacasesseid Cameron 
Laura Kathleen Potter. Weaverville 
TylET JAMES POUS ses vescasecacssecesssccstesccsdangsdexsvesaceca cer veeastzassneeyisvseateseeuaesesaaeonasesiasd Glendale, NY 
Jackson ' Connelly PHAN cvcsisscicisscccesessccseesessateasaseessasssesssvseasascaisiesdessastsazeseassacacauvevense Charlotte 
Ryan Allen Prosise.......... . Willow Springs 
Phillip John Pullen................. Chesapeake, VA 
Alexandra, NICOIE: PUSZCZYNSKM cis sisceseesecccscssvsscccscassescasecscexoevassscetessetaaesssestacessucceturevssabessevaes’ Cary 
Robert Blackwell Rader UM .vc.:cic.cssccsessscscssacsasesoccersvesssecncsseseassacedesesensansecsieseasesencatenessnaéed Raleigh 
Benj amMIN JI OMIM RAC set csscasesyessecczexeetissccscoxeseesusesseseesasvaensatavraastaatiaeeniasscicatgersnasee Winston-Salem 
William David Ramos...... .... Holly Springs 
Walter Thomas Ramsey Jr. .. Hillsborough 
Joshua Lee Rankin.......... .. Statesville 
Same MUSUU RAY ei ceciescsscssecseseccaceccvsisacescasesusaiecucexcvsdstingsas esbasteeszexcendstacdsasesvaastdateaeenieas’ Newland 
Cameron VictOMa ROO isissisccccssccssscssessisisacesessescacssieiesuscacssesvansscedssavsnssssdevaeseaseavedereseatanes Durham 
Mary Katherine Reed... Charlotte, MO 
Evan Robert Rei :scvccccsicccscscescsscesisszessscisssesessoscacesivsesuscacsseseansscedszavassescdesaesessssvadsvecestss Charlotte 
William Barton Reingold tisceiccicciscccceccssccssscsesstcsissesessoteccsztesscteatssestscasesssvseasasés Winston-Salem 
Mbephanie REMZelMAM, sceicssecsccsccecesecsssesnscesossagscvaceseesqanscs casesvaasscadsaconsasecdearesestacesiateeseahvees Hudson 
Rosa Maria Reyes Moreno. Raleigh 
Braxton Humberto RO yma vsscsscé:2écevsasecxsces cssessccscessvenscessasessassscacesevsagaccsisnexeasesaadanesseaseenee Liberty 


LICENSED ATTORNEYS 


Michael Zachary ROYMai.ci.ss..icccsiccsssescestedeashesacceccsssoncdertecsassedeaseceatanencesdedsadbedeotaedssseesiees Charlotte 
NANO GORGOM GAM es 2425585255 et 205 ode sebeedsacchses uh dea decest eine dalled caste easee sat gneesh Gals tataxecndeesseges teas Charlotte 
John Brendan Riordan .... Charlotte 



















































Gary Oneil Ripley..... Winston-Salem 
Michael Thomas: RODCTSOMN:.:.2iccssscssefedesahsssslacdessaslesiedisaledestaecsstaasdooielisibeccalecusasparsansce Durham 
Carlin Georgia RODELMSOM is 5.3220sccsishsa2ehvelisssendeededasicescsss<2eis bended sadaspseudsh lel aivndebtecast aebisbieds Raleigh 
Luis Alberto Giancarlo Rodriguez POZOS.........:sceeeseeeeeeteeseeeeeeeseeeeeeeseeeseecaeeaceeeneteeeees Pineville 
Kayla Cheyenne Rowsey .. Elizabethtown, KY 
Sarah Mokhtar ROZe i ia:6. 225.5 222 heisssedehedsstbecasdacdisi dh slealadisihedesdbacashsesdest dist sueadern sty Greensboro 
IVE OU Arma eb FOUN 225502442, 322525 c2ensedansgoreehxa2ces iundesdacass ous senuehess tuncstsceasncenesbwaldeebeccsteed Pennington, NJ 
Courtney Nelson Rudolph. .. Virginia Beach, VA 
Kayla TVesvRuUssellll:s, cvs. 2.c22ss.zectcagsssctvaes vaca sencebecdesesnedcbcensSshccdenacecsatendsbnadadsioedeceedsien Roanoke, VA 
Alexander: George-RUZZA CTs. 220255155 ss6deseedasdbsdesGacasashnsduhnadasaaadassnedeabscdeauecassbocastecdsseias Chapel Hill 
John Pressly WilSOn Sasrit «.........cs.ceccsecssssascsonsecssssencsnecicsesnccsesnssssaacccsessasesossooscessnsnss Chapel Hill 
Candelario De Jesus Saldana Briseno.............:ccesesesesseseeeeseeseeeeeeeseeacceseeeeeesaeeaeeateees Charlotte 
Reghan Deans Schmidt Wilson 
Monica Jaclyn SCHUriing jessie: cst ccddssshedeskedcsttaccedacd ass secdsshedisoiedeataccaasansdestedasdbecestacdias Columbia, SC 
Mitchell Daniel SW wan igaiisisz2s3ctisssesdsane 23255 pusebcecest sandesuedadslescetigcassaendia Uedasstanssbeedeabeabiehieds Raleigh 
Patrick Joseph Scott.... Raleigh 
Brooke Nichole Scott..... .... Apex 
Emily Elizabeth Seaton.. .... Charlotte 
Alexander JOSEPM SELON: :.:..se:cccsssacaseiecssssasesssacassseseasandatodoncsesceespondecededsasoncededecisoons Washington 
APU SOS OVUM AM 2205. 652623555 <2eataadssnins De he d2s08 seas bacdeatbasMena 21505 dasa cassia taihedaslbceeetaelasiote Weaverville 
Stacy Lynn Shak 

JOMathan Sami SHES a 25535. 5eceecsshsacdesvedasiiadesaadcaisesdebiacasshadastnedesatnadestedaaibagesbecssssinacant Charlotte 
PMAOIW SOM eh 228.2852, isis sashes 2ioivdass savdsstedsseiyace deed aatouadssuedasogeadsbsgdassdaydbbedadstezisteeadtiyasddedsssbe Apex 
Logan Hunter Shipman... Raleigh 
Megan: Plizabeth: SHOOK .:2::..scscccssssesceseadaisioaesescsesbsnsdenacdsasncasoaecassienctnvacassiosconsacezsanesseneee Hickory 
Courtney Crook Shytle... .Columbia, SC 
AMAMIVTCHACISIGSS is <5 265.23 scscc' aes ces cst save akedadeaeeactenccatancehesdedess sdeucedacssurdeaveceseieeisteasateacys Chapel Hill 
Darah Grace Ola well rye. 235s5Fsteedasadealeshedesibedastacdassealouls Teh techs dasha ste Medea lt peeateadadbsaxans Charlotte 
Glayverth Garcia Silva Richmond, VA 
Thalita Borba Silva...... ... Richmond, VA 
Samuel Benjamin Simmons.. .... Charlotte 
AMO Grant SMP RAMS is 2622535 52cde dss eo Deshe 28508 has SacdeatbyaMenda 21s 0G alas bacdasa ton leihedasibeessbacdatsiesdesbigé Raleigh 
Titla Hemley ‘Simips Om ss. i2eis 02.8 cess oats eters eecd odes an tis Wadatab stele ee sangeet Ge dasshandatiede Beaufort, SC 
Olivia Shacale Sings .... .... Charlotte 
Sarah Michelle’ Slimmer s25:5.52sseessstoudesiessasdacastaedasssiessescaesshosestazdassansdshiedeaeivasebingshi gandoedaluss Angier 
UUM as SULA I aes 2 sh hack Scat aghast tafe chee Baca eas Geetenk ed sobs tacteadscitartentsdeshceets ceacieees Omaha, NE 
Jonathan Eugene Slager. .Columbia, SC 
Cecilia Lynne Slifko..... . Johnstown, PA 
Jane Alexandra: Sitialllis....i::.:.s.seleecssoncssoiedsisiacesatacassiesconondsssioesseacicasencasoiedsssasesosneizosessesends Raleigh 
Jordann Ashlei Antoinette Smart.......ccccccecccccseeseeseceesssecseceeceeeseecseeeeeeeseeeseeeees Fayetteville 
Amare we LOWS Sm thivez.20,5.502cc5cecacsaaeass veiadsivaisadedeassahesh valssadacdsusedesaipusesiedaasssasetscatonetaalen Durham 
Ernest Leon Smith ied 

Zachary, WEStOM SMMC scicssincest tides seedsavedsdeivadssiedcasauedesacdassdeaesuaccassdnedsaGadsdsiandstieaetbeabiehsnds Raleigh 
Ayeshinaye Itihyma Holt Smith... ccc cscsessesseeseeeceeesecessecseseeceeeseeeaeesesseseeeeeeeeneees Wendell 
Enisha Samona Smith........... . Charlotte 
Joanna Marie Smith..... ..Morrisville 
Himily HL Zabethn SOrge:.<cctsss-cessecsssseadvesedeisinsdeosensasonvetonecessiescsadnessnsexdensndatsnesedexescatons Greensboro 


LICENSED ATTORNEYS 


Matthew David: Sparks zi. :ivccscsscccteccvssascsccxssces casei cerevssatasccstessaasteacivestaaesuscaseoussaceataevsaasteed 
MYER AGO SPCOMS: s sseiscesceecevssvscssexcvssch casevsccyzsseeacevvve-nascs cabesacassentexsenas> sadsanosvaasseadewtennavecs 
Garrett Anderson Steadman. 
Hrle’ Greenlee: Steer wis. czs casesscestcazessesacs cxsces oseaaaccs cavivenansce cas esvassscadsseonaanechesteseatssentancusea¥ecsetrees 
JENNA. MATIC StCUNOR oss, cves sevesyierscessecetvavecacaxsseasescscassoncasaccsseenasesedteseetaasacvesseensaees 

Chase Hamilton St@VENS issvcscssccscesevsasscatsas csyansccncesvesqshecs ies ovecsaccadascossaencdeaseseasecesdaneeacaseds Edenton 













Emily Anne Stewatt..... . Charlotte 
JOSHUA MGphaill: SHOU ces secsssisccdecascescascsnceseseasecuscesveseaaccscasadeasuscetas cvssassadexsesna sabes cendendeeces Durham 
Hille: Marie Stuart <.csccccscsccccscssescsscacessevessestcssasesssscecaxseanssasaessesvausscadevavansatscestesesiys Washington, DC 
Frances Jean Sullivan. i icccscsscessccccciessesssstcacesessescacssseiecstsacstasaaseicedecavanssacsesaestasssnaiova Kernersville 
Bryan Michael SUmMner ieiccssvccsccicctsscvcassssccssssssssscecacasessiaccssansuasiscaiss cssastceccuasesssseacsaassasiaats Raleigh 


Taylor Jade Sweet... Mooresville 













Jillian Marie Swett... .... Charlotte 
Heather Nicole Tabor. iciccssvcscacsccisvsvsasscctessesessecsasaseseacessessuasazsstcsiosesssseisdasaaseisdeadeseszsatind Durham 
Howard: Anthony Tarantino vic secccicesissccescasesssasececsvecsasvcaacatesbasescateveesacnuedsstessaasseataness Mooresville 
Miranda Erin Tarlton Raleigh 
Steven Dwight Taylor seiisciscsccscsscctcssesessesscscacesssscecassesnssasssssesvasssceievevsssstesesaeseisieaatazesess Goldsboro 
Kristin HStelle: Taylor cscs cssessessscscexevsasssadsas csyaassencesvesqshecs tes ovexssssadascossaenedeaveseatesesdasveneaaes Durham 
Tatiana Marie Terry ..... .... Raleigh 
Luke: Graham THOMAS iciccssvcscacsccsevsvsassccessesessccsasaseceacenssssuasazsssceiasessoesiesctanseisateadvsectsatns Belmont 
Grace Heath Thomas...... . Vero Beach, FL 
Morgan. Renee THOMAS. ésissvcsisccccssssscacassccsseveasstcssatessoosisecsznseisatcadesceteaeasecseeteasasencouesiess Louisburg 
Sarah: Caroline: THOMAS vicsscsscsscscccssccsessssccssasessescecarsvensstsaessesvascscedevavensaxscesiavasstsssiazeseseeaésces Wilson 
Florence Cheryl Nwaa Thompson.. 

ONLY: NICOLE PHOMPSOM vscssevsasvisestexevscesesdeysecysacecacexsveaarvaicabosyeauecatenecsacesadcatesriasseatenvessaees 

Erma: Kimbrough Tis@ale csvc:ccccsscesessscscssasessosaccsasvessuscacssestassssedsscvensassscsiesassesenzazans Norfolk, VA 
Michael Steven Todd...... .... Charlotte 















Tyson F. Toles..........ccceceeees .... Apex 
Lauren. Marie Ghianni TO0le’ecicciscsscesssccccsssssssscecasscessessccsssceesutsatst essaassneicvasesssteacanessictaaes Raleigh 
Samah HEM TEACH saccsscaseecssececevsvsass cadsascstaasscacestesqsaccsetesecsasentanecseds Saint Simons Island, GA 
Robert: Wesley Thayer Tihs: s2cczcceeiasscescas see sssdaceseesacvacasssesvaasscatsateusavacsceessaeatestantenaseess Raleigh 
Edwin Lake Turnage Greenville, SC 
JOSEPH Brent TPURMET s.ssccisscvesessccetss vosececeasscecvaseccscesveseatacsssvevessvecetexentacsssscrecctissseatavenss Chapel Hill 
Arima: Claire TPN ices eccccssescsaccadssessessscscesasenssteacaaesaectaaaschseseaseasacessevessastissesessescacdizveassstéed Raleigh 
ASH Cy UIP GUIA) Occdszexvesecteescesacysastestescosessesdeasssensscsstas toseatacacexsevasescedas cotaqeasieshneessuecstatecsaabeasessees Cary 
Jaqueline Elizabeth Vaughan-JOnes.........ccccescsesseseseeseeseeseeeeseeseeeseeeeeeeeeeeaeeaeeeeeeaeees Mocksville 
Juliana Vergara Duque. ................ . Winston-Salem 
Wesleigh Caroline: Vick scccssccscssicetsisscaceasscssssaesssesiatecessesesceaasessidcadesesbeseasdssseseasasencsienaé Chapel Hill 
Dmitry Boris: Vin grads y esc ssccctccccsesstsscasesesscscacsasesessdsacssaceascsacdenavenssassesiestascasaisees Kernersville 
Aaron Douglas: VOGICK Ais. ssccaciscicissccsasetsccesasexssscacasesseceasasssyseasascadsiessessastsazesesseacacsuseuedssesc ties Apex 











Gregory Michael Volk..... . Charlotte 
Nicholas James Voss ... ...Palmyra, NY 
Alexa: Marie VOSSiscesceiscicessscecsasesazssccsiasccdcecyseasscestassoscatecncsceceasssustas cosaiaccscasavesaascatecapiaasé Charlotte 
THOMAS SCO: WAKER scsi cesccsaccccasascesssscanesseseasuccadexexe-aascsczacsseasscacexesesancxsessesea andes 

William Otis Walker IV... 

Hammaly Marie Wallace: sisissccssssscasstcsssascsscssccsassscs iavexessh cancsscsvsasséadexevessacestabeveaasséxe Fuquay-Varina 
Robert: ANGrew WalsWiissczscssccyessecazevectacscuscasosuaagccatssevsasbiessascdvaaescatasteseaaucdcetessiasseststestias’ Charlotte 
Daniel Ward..............06 . Chapel Hill 






Sarah Rebekah Warren... .... Raleigh 
Angela Marie Watkin: sisicssccscssccccstccsassscecesessnssteacsneeascteaasasesessaacacssssuesssssissesesseseaceaeasstzéae Monroe 


LICENSED ATTORNEYS 


Bhizabeth: JOan: Watkins isgisss s2es2cetsssseadashetistadesdacdesavesleul adisshodastadassaydsedestl lectecdusssaytans Charlotte 
[1 gbehabe el a oyar quoi (hep PeeeeE eee Oe rTETT EAT OMIT TESTE ED CTEST ITE TOUPET TESTU EOC ETT IST POTTER TTY TreTOR PERM TORT Raleigh 
Waren: ROSS: WEAtherSpOON s.6.cc528505le 5c LishssesacdestdacTeodelisihedestaedassdosluhledasiEscssncdssissMfubeedasibey Cary 









Brian Nicholas Webb.......... Mooresville 
PAYIOL/DYOOKE: WEDD isis.85 2250520 hecassaesdeaedssdhs cts DecdastdaedesiadusahedeatacceasocdeatadasdiselsDnedestiybiasad Pinetops 




















Bhizabeth: Anne: WeiSmer 2 i:.:..22:cecsssceudssncicasiaeseasecasatessseacisasioccsasccassanndsbbededuivdislaneassyexdive Charlotte 
Alewiss Taylor WEISS: : i 2..2cisessecstinccseserdasbedactstactacdcastaaleshedasGbedestendaasiecdeskedeadbagestacdsgssesdens 

Matthew Michael Welch. 

JUSTINE: Parry WELCHi:.:25..<2c0sseccaieeccssserdsstedectbocestacdessinsdeshedacsbcdestendassdesdestedeadbagectlecssssasGenuedes 
Katherine Elizabeth Wenner ..............:cscccscsssscssessecscessesseeerescesseesecsaeeesseesnees Lewis Center, OH 
Paul William West............... .... Holly Springs 
Sean Robert Whelehan... .... Charlotte 
Eiverette Garrison, Wis s:5.52c0.ecssssoutestecssdtacesTacdassihalesbedisubsdeslacdassinedestedisibaaisbaedastbasienis Concord 
Feosailamie: Gall Wi Gis 2.52222: say cesesasscosaes cataae sends ceacasoanacescsateseseenecdeseinvdseUesdissesechecesseees Fayetteville 
Graham: Foster Wim gbOns s.23.c25s5s.deshedsataecsstacdssassadeukedissadastycdacadssdaleacaibesdutdedsansevlandes Durham 
Alstongabrielle Xaneta Wilkins... ..Newport News, VA 
Cartlinlrene: Willen j5.i0.2521555 020005 cuisssesdashedasdbacseTacdasivealoebediashodestecdassdnadesbediadbvedsecisiyandass Charlotte 
PylOr Wade Wi AMMns ss25 sacs hats: codes sends ees putes decesh sap des ued dahence te gbiananudsh Yalsdedandsndaaeiisy> Wilmington 
KOM JO Wil ANSON 555623515 2c tle desasp alas di sieakasBacdasshaleala Hibbed eabindashsheTesliedea ll sUitadibiveslabelissts Apex 
Tyler Alexander Willis. .... Raleigh 
Kimberly Marie Willis.. Greenville 
allah GOPFAIN, WASON <2sas<3<3sancdsecccssssercsosadaznionesascsesbanbecescdsasncasodegassgoxtvesaeadodvadensastzoantséekeds Raleigh 
IN@VEMDs WASTIOS I 3, coe 55 00085 22518 2 stde sa tago alan LisShe vas Baedsss th slaats JERS leadancanhieelest dash aecdese sited Asheville 
Rebecca Rae Wolfe.. 

WRAGAPEINA, WOT ci r52c 85s lis 22005 20h dasha osdestadastbacseTacdassvea?sutedi sodacastyscassinadestedsaibesesSacdassiesdeaies 

Edward: Benton WOO Cal x.ie.20:ccdssscesdehvas cas inesenzsasatesdseacaadsdvcasttzdassanedsohededeivadlendassiteds Four Oaks 
Brian Austin Wooten.......... . Winston-Salem 












Karlee Nicole Wroblewski. . Charlotte 
Cha Bin: Wu esisdessseccsieeeiaes. ....Pinehurst 
Hannah Brooke WY AGb scece:csccc2casccasssenceheadedssaydencelassauecehsedeseiadseacdacnaentsb vaiassiueeeadeaesste Thomasville 
Thomas: JOSEPH ZAMAGICS 2:5 ...c2cecssssesleshedisibesesdeedesssesdoseedsbbedestecesssaeslesbadasibasssbeedssueesanands Raleigh 
Jonathan Michael Zator . . Chapel Hill 
Leighton Zhong........... Orlando, FL 
Ariella Michell] Zim aM y 23.55 c0icois1s55 isi sedate dencvedacciavesiuh cad cepdaadsadesasatyulescagadi tnssasdecstavestace Charlotte 


The following persons were admitted to the North Carolina Bar by 
comity by the Board of Law Examiners in 2019 and have been issued a 
certificate by the Board. 








Jennifer Mi AMM ysis. ssccisesccessseestitesieastedercecvssascsdasveneasacaeesctoaes Applied from the State of Ohio 
Stephen K. Allinger Jr.. Applied from the State of New York 
SCOtt NOEL AlPeNAM sivcssscescesossessecazevevsdstsadcasesvissscacasvesssisesaasy Applied from the State of Virginia 
Richard Alan AISODrOOK. | i.s....:.cc.csscsecesscsssesscascsaceseeseaess Applied from the State of Tennessee 
Victoria A. Alvarez Applied from the State of Missouri 
Megami AnnittO isccccccisvrecsscdecasesssssscetsceseaseassisussazsssesiazevenss Applied from the State of New Jersey 
Christopher’ AtkiInSOn vies css vssissecszsvessescgedcasesvassscateneeseasecseae Applied from the State of Georgia 


Kimberly Fitzgerald Austin... .... Applied from the State of Virginia 
David Alexander Avila.... ... Applied from the State of New York 
Kelly Barniard-Carroll..cc;csscsssasscicicessasssntcsessassceacesvesssveces Applied from the State of New York 






LICENSED ATTORNEYS 


David George: Bera is..2:s:.cdecisesssuseadahediatadasteagassvesds Applied from the District of Columbia 
Kathryn. Warren Bina......c:..::.:c.sscscsseccssesescsssenceoteecassesesenetaens Applied from the State of Georgia 
Jerry Douglas Blakemore ..... ...Applied from the State of Illinois 












John Peyton McGuire Boyd Jr.. . Applied from the State of Virginia 
Marquis Raynard Bradshaw . .Applied from the State of North Dakota 
MPIC. Maria Brauer’ .2s.c.s.sscchecessessssencesnciedesnedsececsasocicesteseabice Applied from the State of Illinois 
Victoria Elyonda Broussard ...........cccseseeseseeseeeeeeeeeeeneeneeeeees Applied from the State of Texas 
Ross Edward Butler .. Applied from the State of Michigan 
TANGA: JO CALVO: .2::ss.s.c0.se2isesedasDlaccsssencestcdesdbacestecdssssecTesnedes Applied from the State of Michigan 
Shannon John Cassell ..........cccscsscssessceseccessesseceteeeesseeseeeeees Applied from the State of Illinois 


Stephen R. Chance....... 








....Applied from the State of Georgia 
Malaikah Choudhry . ... Applied from the State of New York 
Paula A. Clarity ............ Applied from the State of New York 
James Christopher Cohn ...........ccccscscscsssessecseeeesseesceseseesenes Applied from the State of Texas 
Sean Richard Collier............cccscscssesseeeesesseeseesteeeeeees Applied from the State of New Jersey 
... Applied from the State of Massachusetts 

paentabecshotesthacestseutestetaatbceseectseinecesselbesad Applied from the State of Oregon 

Wabssdsdhastdensceatsonesestabsets sie cteaactoaestassatsieaece Applied from the State of Texas 
Claire N. Covington ....... .. Applied from the State of Illinois 













William Edward Creight0n .......... cc eseeseeceeseeeeeeeeeeeeeeeneeeees Applied from the State of Ohio 
Agustina Bacce Curet......... .Applied from the State of Georgia 
Caroline Vict0ria Davis ..........cccscscssesscesseeeeeeeceeesceeeeeeeeees Applied from the State of Virginia 
Marc Jeffrey Dearth... cecsscssscscesceeeseeeeseessesseeseeeneees Applied from the State of Georgia 
Jeffrey DiChiara . Applied from the State of New Jersey 
Travis Fredrick EIS ..........ccccssccseetssseesccseeeeseceseeeseeeneseenees Applied from the State of Illinois 
OVUM ATU IV CM iat soos sae sdssccdassandzstsecest seve ssiedadsaezassaxceatiand heedesss Applied from the State of Georgia 
Dana Mark Facemye’...........ccccsccscsessessecssceesseeeeceeeeeseeeeeeenees Applied from the State of Utah 

















Emily Sarah Fertig... . Applied from the State of Mississippi 
David Michael Fine.. .... Applied from the State of New York 
Lauren E. FisChet...........ccsscscssesscesssesseesesssseesseeseeenees Applied from the State of New York 
Eric Franklin Fletcher... ccceseccseeeeeeeeeeseeeeeees Applied from the State of Massachusetts 
Jessica Leigh FIOWeYS ...........:cscssccesssesecssessoeceecsoesseesnsesonee Applied from the State of Hawaii 
Charles David Gabriel.... .Applied from the State of Georgia 
Kenneth J. Gish Jr. wc cecscsccssccsccscessecsecensseesseesecseeeeessnes Applied from the State of Kentucky 
Adam J. Goldblatt... ccceccsesscesessessesseessecsesseeeeesees Applied from the State of Washington 
Kally Lynn Goodwin-Ratzloff .........cccececceeeeteeteeeeeteeees Applied from the State of Michigan 
Elizabeth Lynn Gordon Applied from the State of Illinois 
Alexander Michael Gormley..........:ccccscccsesseeseeeteeseeees Applied from the District of Columbia 
Kimberly F. Graison-McBride............ccccccseeeeeteeteeeeeeee Applied from the State of New Jersey 


Crystal M. Grant... 
Donald Rossen Schuyler Greene 
Emerich Franz Gutter .............. 








..Applied from the State of Michigan 
.... Applied from the State of Virginia 
...Applied from the State of Illinois 





Joseph: Hugene Hall... j..c.255dsscecdsspesdestedassiacastecsesasaadesnedests Applied from the State of Virginia 
SMS UH AMT CK Sea c25s.scssec2s5ssescetingessseedssnckassisccesdcaessineesosedes Applied from the State of Missouri 
Meredith Kimmel Hamsher .. .... Applied from the State of New York 
VOWM: SangSOo: Hames sa s2sisedessigetsisecisssaedesusiadaiaatsaceasssiaxeshaes Applied from the State of New York 
Kelly: Kjerssaard Hayessi.ii..ci.ccccssseecessecssshocestecsassansiasbedccin Applied from the State of Virginia 







Bruce Patrick Heffner. .... Applied from the State of Texas 
Geoffrey Hemphill....... .... Applied from the State of Virginia 
Erika Lynn Henderson ...........ceceesceseeeeeeeseeeeeeeeeeaeeee Applied from the District of Columbia 


li 


LICENSED ATTORNEYS 








Matthew C.H@rsteiniscccsecciccssssscstaresseastescesscesanscisacevsaasecec: Applied from the State of Michigan 
DylamB en airniny Ix 22. oe; cas sscasccacscecsastcascas ossaascescavevses Applied from the District of Columbia 
Diana Ni Hunter.... .... Applied from the State of New York 
JOM: Parker MAVIG i2sce5-ssccscssessaasscacescossascesestesessaceataseescaseezee Applied from the State of Michigan 
AMISON, Jill JACODSOM s...asccsavesssssscsessectiasececavssesseccscasvoneasecseses Applied from the State of Oregon 
Melissa Marie JaSkolka...........cccsccsscsssssccsccssceeesscesseesseseesseesees Applied from the State of Ohio 
Andrew Kennon Jennings.. Applied from the State of New York 
JACK WO Ward JIT Ale ivi. ssees cevscscsscdacancescasceseeseseaseccesesvesenaseseass Applied from the State of Georgia 
Andrew Kaul Jorgensen ...........cccceceeseeseeeeeeeeeeeeeeeees Applied from the State of Pennsylvania 
Amanda: Patricia JUSt &..2cssssecssssccscsseescasncaceseseasecessesveseasess Applied from the State of New York 


Stephen G. Kabalka. 
Amy Pentz Kaplan.... 
Edward J. Karan II 


Applied from the State of Tennessee 
.... Applied from the State of Virginia 
Applied from the State of New York 














Roshna Balasubramanian Keen............c:ccccsssseseeeeceeseeeeees Applied from the State of Illinois 
Cynthia Davis Kennedy ces issssscssicssecevsassceccssesvissscacesvosseases cass Applied from the State of Georgia 
Emily Janney Kennedy... Applied from the District of Columbia 
BGM JAMMIN KU CU ics sis cwiscacescaseceessecazevecdessssteasessaaaseszaseosaeties Applied from the State of New York 
David. James KnOeCSpPell siiscssvsscssscesecevsasescacssessaascescasveaarees tas Applied from the State of Virginia 


Thomas Jonathan Kokolis. 
Kelly Lynn Kopyt.......... 
Adrienne Johnson Kosak... 







... Applied from the District of Columbia 
... Applied from the State of Massachusetts 
... Applied from the District of Columbia 





DOErY: Ray KiZy Sul. cesvsiesscescssecsasscsstsscoscasnctesseseasesescanvessdbacecexcseass Applied from the State of Ohio 
Steven Matthew LaSota ...........ccccscsessccseesssesseesseceeseessees Applied from the State of Georgia 
Lionel Marks Lavenue.... .... Applied from the State of Virginia 
Elizabeth Caldwell LeWiS............c:cccsscssccescsseseesteetesseeeees Applied from the State of Colorado 
Brian James LIVEOALOM sie; isccsscasscececevsasesadcasesvaasccacesvesesatessevs Applied from the State of Virginia 
Kevin Lee Locklin........ .... Applied from the State of Virginia 



























Joseph A. Mahoney...... .. Applied from the State of Missouri 
Michael Patrick Maloney... Applied from the State of New York 
John Marriott Markwalter .........:.cccccscsscssessecseceeessesseeeaees Applied from the State of Georgia 
PAUP OT MARTIN sacs ces oscahinctvesessvecstasecssasestecseevssuscscereeenstces Applied from the State of New York 

Applied from the State of Illinois 
Parthiban Arul Nazerane Mathavan .............0:ccece8 Applied from the State of Connecticut 
Will Jared) Matthe WS iss. ssiccccsescssscceceseesiasccacessous cases ieveneeastses Applied from the State of Kentucky 
Charles Edward McDaniel II ... Applied from the State of Tennessee 
POnMIEL Lymn MOVE vs sscescavccesescéscascessasectcevssessesescaseeseaseess Applied from the State of Colorado 
Rachel Anne Militana.. ... Applied from the State of Tennessee 
JONMIACKSOM MALEK sasscescescsiessscacescosecaccsceveseasscessaseescasessee Applied from the State of Missouri 
John Joseph Moeller ing cc iciccsesciccisscccssessscsasevsssacaisivesasavsccs Applied from the State of Missouri 
Jon Joseph Montagna..... .... Applied from the State of Virginia 
Rosemary Cobb Morgan Applied from the State of New York 
Eileen Moskey............. Applied from the State of Connecticut 
JAMES: David NAV Crssvvissseessecsveasscestss cosdsicccsscesvasiscacesseseases Applied from the State of Tennessee 
Wamyea: Ireti NOD O sc casvescdacescssseveceecsiasovsacesstevsesvessseacavevessacesinss Applied from the State of Georgia 
Allison Beth Newhart . Applied from the State of Pennsylvania 
Jimmy Lawrence NeWKirk.........:c.ccccccessseecessecseeeesseesseesaees Applied from the State of Georgia 
Clint: Andrew: Nichol... csscsscssessscezevevseseiedcasestassscacesvessaaxegaats Applied from the State of Virginia 


Kristin Anne Nordman ...Applied from the State of Illinois 
Paul Thomas Nyffeler.. .... Applied from the State of Virginia 
OSM UA Gr OM ciezesees Guccicecesscaazes sis coscastsecssesvasesea cantencases Applied from the State of Tennessee 








LICENSED ATTORNEYS 





Nathan, Ry OlaNnSeM es svz.seccscssesacastcazicevsaaeeccacestssszeacesvonseices sess Applied from the State of Virginia 
Jessica. L :Ortiz:'Sanche iss scisescsscesisscsscascessseosvasesease Applied from the Territory of Puerto Rico 
Gretchen Marie Ostroff.. Applied from the State of Virginia 
GOOrge’S. Pad Sith sisccssccssssssssseasascecssessessasesazeseasaasacesvezeasscscetanesss Applied from the State of Ohio 
David Michael PalkOs:..scsscssessessecccscecssssscscasessassescasveses Applied from the District of Columbia 
John H. Papastrat..... .... Applied from the State of New York 







Tan 'Y, Park siccccsvss: Applied from the State of New York 
John Steven Parker.. ....Applied from the State of Georgia 
Mary Nil@S Parsons :ssseiscsscessesssvecssescsssassteveesiavecetavestasice Applied from the State of Tennessee 
WAUKa: PASte Irma 5isscss.asccscssecvasascetescetessssdexsesvassscacestesesaces Applied from the State of New York 
Juliet Sy Pate..... ....Applied from the State of Georgia 







Ashka S. Patwa.. 
Thomas A. Pennington... 


Applied from the State of New York 
Applied from the State of New York 





Joshua Martin: PHANG) visiissesscesscscessosesaccscesexessscescatees avececeveees Applied from the State of Texas 
JOSHUA RAM PMN isehs.ssccssasecpessscatsscessasusgcevesessezessaseesess Applied from the State of New Jersey 
Matthew P. Posey Applied from the State of Missouri 
Arthur George POWEeIS iisccsscccccscsssssciesesscicseasssesencess Applied from the State of Massachusetts 
JAMES) Be. PUPUUZ cfs sc cesasueescet ceiexessdsscossaonedeavesessecestass Applied from the State of Massachusetts 
Christine Elizabeth Quier-Sheth ...........cccceeeseteeeeeeee Applied from the State of New York 












Dahlia Radcliffe-Castillo......... .. Applied from the State of New Mexico 
Richard! JOSeph RAUMOMN visvsscssccccsceccssscuscassssesceacesecsssiassseees Applied from the State of Kansas 
Roberto. Francisco RAMUILECZs sssé.ceccssssccsssssesesssencecees .abenscasvsns Applied from the State of Texas 
Robert: TOGG RANs Omics. sss cxsevecasecazevevsasssedcas sseasazeazesesaasaecs Applied from the State of New York 
Heidi Elizabeth Reiner... Applied from the State of New York 
George R.. Reinhardt Ul vssicccccsiscctssceiecsssscssassascscetsvsvenssxecess Applied from the State of Georgia 
OAM MM RIGHGER veiszesceseaseds ieseseasscsetsscoscconcdesseseasesestesves-asees Applied from the State of New York 


Edward Francis Roche... 
Christine A. Rodriguez... 


Applied from the District of Columbia 
Applied from the State of New York 













Lindsay Lankford Rollins... .... Applied from the State of Virginia 
Michael J; RUG OF ici. css castes csvecvssascasexovssassatexsesvssssencaveeesasads Applied from the State of New York 
Massey Ke RUSICOM ies sa veseaecscsssteessccetevevsaasscecsseceasascacevevess Applied from the District of Columbia 
Robert John Ryan Applied from the State of New York 
Lucien Randolph Sammons III.............ccseseeeeeeees Applied from the State of West Virginia 
GIO SAVING ssi ases fei ccc satves casevecssecacexecessscxseaseseaascenciveveses Applied from the State of New Jersey 
Thomas John Schiro .... Applied from the State of New York 















Seth Daniel Scott ..... . Applied from the State of Virginia 
Douglas Donald Selph. .Applied from the State of Georgia 
Patil Alam SErDinOwSK iscsi: ssscssccscscevsasesadcasessaancescesvesnsnecsseeaseces Applied from the State of Ohio 
Dj AOU SIACL 2: sei secceessszescasecacaxecazexecvactsud sas seasazeazastenserces Applied from the State of New York 
ATES: Barton: SIMMONS Sess sscscscsccsecascoscastscessesvass ccssarvescaneescass Applied from the State of Georgia 
Richard A. Simpson...... ... Applied from the District of Columbia 
Carolyn Pearce Small............ ... Applied from the District of Columbia 
Casselle Alyce Elisabeth Smith........c.cccccceeeseeseeeeeee Applied from the State of New York 
Matthew Robert Smmithyssijcisccsescccitescsscssvssessesseasesacivest Applied from the State of Pennsylvania 
Jean Elaine Smith Gonnell Applied from the State of Colorado 
Lauren Eckhardt Snydet...........cccccccsccscsesccsssessseeeees Applied from the District of Columbia 
Adam Charles SOSMUK &ssécisiscscssccszscoseasecsceceseasecescasveserscee Applied from the State of New York 


Fredericka J. Sowers... .. Applied from the State of Missouri 
John Wesley Spears Jr. ...Applied from the State of Georgia 
Barbara: Stal Z Or sxx iiss. cc; casesscasscacivevsassinasssessaastsacesveseaacensexs Applied from the State of Georgia 






LICENSED ATTORNEYS 










David Erik SteVens is ieccicescisececastcazicectasszescaseousateaziaevosaveeasaress Applied from the State of Illinois 
Allen’ Mark St@Wal't.cs.i.scctscesscesscacescoseesccisss oxesssteataaeessasecscevaets Applied from the State of Texas 
Joshua Samuel Stone .. ..Applied from the State of West Virginia 
Sabine Kudimand Stovall <.cssccscssccecscevsssecusces cssessceacassveeassees Applied from the State of Kentucky 
Caryn Ann Devins Strickland ...........ccccseecessssceteeteeteseee Applied from the State of Vermont 
John Moore Strong............. Applied from the State of New York 
JaCQuelinie: ANIM SUGANO wes isccscascsessevsesescscstesesssscsdesesscastescevenes Applied from the State of Texas 
Elizabeth Ashley Summitt . .. Applied from the State of West Virginia 
Caleb: Asher SWeaZey ..scssissvescascdscéssvsasesstsasesvaasceacaseeseass Applied from the State of Minnesota 
Juliette Susanne Ballette SyMOMNS...........cc ce eeeeeeeeeees Applied from the State of Kentucky 
Natalia Talbot. iccctssscccsscsscsscesease ... Applied from the State of Massachusetts 





Matthew James Talley. .... Applied from the State of New York 
Jared Benjamin Taylor....... ... Applied from the State of New York 
Joey Elizabeth Tenenbaum............ccccscsccssesseseeteeseeeees Applied from the State of New York 
Evan Ritter THORN is cis ces das ccyessecazsxecsasveuscaxeseasascaceneeeas Applied from the District of Columbia 
David A. Thorneloe.. Applied from the State of Virginia 
Ory TISCHD GUM sees sexcadesscescssosysssecazexecsacssudeas seaasscatasteaastecs Applied from the State of New York 
Péter: JOS ph TOMAaSEK tississecscesccacevesesssccscescsuesstensézsvesesenncs Applied from the State of Michigan 
Hrmeést Charles TOSWsiisscisecyessecateveviessccsssseseeassexseveessanenecnn sass Applied from the State of Texas 







Alexander Laszlo Turner... 
Allison Lindsey Van Kampen.... 


..Applied from the State of West Virginia 
. Applied from the State of New Jersey 


















Austin Cunningham Vandeveer..........ccccccecseseseeeeeeeees Applied from the State of Nebraska 
William: Casey: Vaughn viciccssscscscssetcvavenssisccssesesceasataceveesassccauesse Applied from the State of Texas 
Jeffrey Robert Vining. ..Applied from the State of West Virginia 
Gina Marie Von Oehseiiccsissccscsscccsscessssesnccasessasececcasseses Applied from the State of Connecticut 
Tan Charles WalChesky «.......0..:.ccsissesscsssssdssceseassenctvess Applied from the State of Pennsylvania 
Rebecca E. Walkerv....... .... Applied from the State of New York 
WiCtOr Az: WaltOted MW, scesscacccsesecscacssecescoscasnetesseseasesestasvencaueescaxivesss Applied from the State of Ohio 
Andrew Duffy Webster... . Applied from the State of Pennsylvania 
John: Randall WHIPKEY vsiciccscccsscesssscssessscecsensvaseseacesees Applied from the State of Pennsylvania 
Michael ROS) WHY tC sscisceecccchssvscstesceseqascicstaeveasascatasesaastanctuetsd Applied from the State of Texas 
Carl Rutherford Wilander .. .Applied from the State of Georgia 
Kelly Lynne Wilkins iicssscescssosscastcazevevsacesedcasesvissscazesvesssscentes Applied from the State of Arizona 
FOTN Marie W OL es tes cvecaassccssesscasncacexesesnsccsestesssastencexeessahoascatease Applied from the State of Texas 
Sarah Wht wi. scccczescsestesssacecessescacssveveasscecssasvasesssisvevsssvssseasess Applied from the State of Alaska 
William Michael Zoffer... ... Applied from the District of Columbia 
Robert P. GUNA sci issccscssisisavscesssasacsacerecasssssiaviasesseicvavanss Applied from the State of New Jersey 


The following persons were admitted to the North Carolina Bar by 
transfer by the Board of Law Examiners in 2019 and have been issued a 
certificate by the Board. 


Natia Shenee AKINS......:.0::.scsccaussesssssisteessessontasacssessceed Applied from the District of Columbia 
Samantha Elenor Albrecht ............ccccseeeeeeeseeeeeteeeeeees Applied from the State of New York 
Ryan Patrick AIGGrSOM:...::.5,.0:ssssessssesteasaeseentasacsces Applied from the State of South Carolina 
Mohammedali Akram Alfaori........ccccececeseeeeeeeseeeeeee Applied from the State of New York 








Meagan Lynn Allen............. .. Applied from the State of South Carolina 
Christopher Shane Alverson .. Applied from the State of South Carolina 
Sarah Maryam AI-Zoubi ...........::ccccccccscssceeeeseesesseeeteeeeees Applied from the State of New York 
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George Edgar Anderson.............:ssssccsssesseeeeereeeees Applied from the State of South Carolina 








Christopher George Aranguren..........ceceeeeeeeeseeeeeeeees Applied from the State of New York 
Yeama Millicent Arrington... .... Applied from the State of New York 
Sarah: Marie AvStim ivvsscs:icesesiseesiccetsersssssssedetiasssiaretssssteiass Applied from the State of New York 
Anika Wetayo' Bailey sii.cccciecivecscecscevevs casceterinecssteceneess Applied from the District of Columbia 
Katelynn Rose Balsamico.. Applied from the State of New York 
Hamilton Bohanon Barbetl.............c:ccsccscceseseereeee Applied from the State of South Carolina 
Giles Detwiler Beall [Vissiicsssisccsiscetsessssssssetecieeasizdensssessiext Applied from the State of New York 
Demi Lorant: BOStan s.5: éeciesisses scestveecvacscveteiesesteaseaseisease Applied from the State of New York 



























John Patrick Bradley... .. Applied from the State of South Carolina 
Tylar Emily Brannon... ... Applied from the District of Columbia 
Andrew: Carll Brooks iis sccalecissastecateinsescese dives: tevteenet tedest Applied from the State of Virginia 
Brittany Alexandra Bry am ticvics.ccccvessess ccecesiseessccsesssevacesseis Applied from the State of Alabama 
Charles Roy Buist Jr. ...... .. Applied from the State of South Carolina 
sessica Leigh Bullarissizesesivsescivetesnseat stetseives aeaeeneisieve: Applied from the State of Colorado 
Rachel Hlizabeth: Carr ovccccevcsessicstsssccassssesesvesestecaess Applied from the State of South Carolina 
Christine Taverner Carter........cccccccscscssscsesestscsessessees Applied from the State of Missouri 
Jessica Eunkyo Chong... ... Applied from the District of Columbia 
Kalie Lauren Chumley........ ... Applied from the District of Columbia 
Emanuel Larry Leggett Clark 0.00. eeeeeeeeeee Applied from the State of South Carolina 
Ethan Benjamin Clark............cccssscsesscsseseseeeeees Applied from the State of South Carolina 
Mikail Orestes Clark....... .. Applied from the State of West Virginia 
Russell Burkhart Connell y............cccccscsseseesseesteeseeeeeeees Applied from the State of Colorado 
Brittany Nichole Conner.... Applied from the State of New Hampshire 
JACOD AUSTIN: COOPOI es sacedeciseces centecadessactetecinecssteeceevees: Applied from the District of Columbia 
Amanda Teal Cordelllsisiccciscisccslssstesecesesteatecusess tices Applied from the State of South Carolina 
Melanie Carolyn Cormier... Applied from the State of New York 
JOShua, Will AM CORK s2s22ccedeesscesiiescetecesesceateeseas edits: Applied from the District of Columbia 
Marl Jon: Dabarelner....ivscssccccssisccssecessscdecesivecseticessssese Applied from the District of Columbia 
Sandra DAaverMan ss sissssetscsssasisessssasesssecetecsssasiecedesssvesecd Applied from the State of New York 
Catherine Bailey Davis... .. Applied from the State of South Carolina 
TYIEr JAMS AVIS eeivses vecetesivecs eevetceasaccsteaiesss ecesesteescioes’ Applied from the State of Colorado 
Kyle Andrew DeTombeur ...........:.ccccsssscssseereseesseeeeeeaeees Applied from the State of New York 
Clark McDonald Douthit...........cccccceeeeeeeeseeeees Applied from the State of South Carolina 
Krystal Yvonne Drew... ... Applied from the District of Columbia 
Mark Neal Dumas Ii «isiccasstvcecieeecivad acciviveskietinsess Applied from the District of Columbia 
Alexandra: Mary Hd 8 Gvsiiccessaesisvetscnsessscsessasversatietes Applied from the State of South Carolina 
Kyle Andrew England) siicctccivcssiecessrsistevsiesiseas teenie Applied from the State of Colorado 





Erin Standley Estes..... 
Chelsea Nicole Evans.. 


.. Applied from the State of South Carolina 
.. Applied from the State of South Carolina 





Robert: Anthony Farias: c.tssisessccccssecessssvecssiesessteaassseess Applied from the District of Columbia 
Carla Marie Fassbende’.............cccscscssscsssesssessceseesesees Applied from the State of Minnesota 
Charisma Chelsea Alexia Fozard .. Applied from the State of South Carolina 
Kariss Amberly Frank ............ccccscsccssesseeeseeesseeees Applied from the State of South Carolina 
Robert Bunting Fred @king i vse sccscsvsessscvetscsvess ctessssesecisss Applied from the State of New York 
Chad Michael Friesen..... .. Applied from the State of South Carolina 






Charles: Wheeler Frost scesiesivsessccccsvaseassccecesiseesscdeasseevacstsede Applied from the State of Missouri 
Stephen Donald Fuller... Applied from the State of New Hampshire 
Dananal Blitter Gardner .isvviesccccsssscsssccecesiseescceetessieess Applied from the State of New Jersey 
Keith LaShawn Garrett l0.sscisieccsssveisciietestsaeaictetsusvessiics Applied from the State of Missouri 
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James Eric Fraser Giebink .............::cee 


Charly Shane Gilfoil ....... 
Christopher Kell Gray .... 


Margaret Katherine Gray ..........ceeeeee 
Marley Nicole Grim ...........cccccsesseeseeseeeees 


Thomas Andrew Haffey . 


Alexandra Cranston Haile ............:ccceeee 
Jonathan Lee Hamilton........cceeeeceeeeee 


William Paul Harden IIL. 
Roman Creal Harper.... 
Yale Preston Haymond... 


Ronald Hayne wiccssciisccsscesisdiscavesssascciarsasaes 
Caleb Jonathan HayS.........:.cccscseeesseseees 


Solomon Ibekwe Hejirika Jr. 


Juan Fitzgerald HernandeZ............:ceeeee 
Diandra Artrelle Herndon............ceceeee 


William Andrew Herndon..... 
Marie Louise Dienhart Hervey. 
William Griffin Hodge............ 


Mitra Tashakkori Holden..............c:cceee 
Jeffrey David HopKins...........cccceeceseeeeee 


Elizabeth Ann Horton.. 











Matthew Gordon Jewitt. 
Yolonda Joinev................ 


Marshall Goodman Jones ..........:ccceeee 
Joseph Herbert Karam JY. ........cccceseeeee 


Elizabeth Ritenour Kendall .. 
Zachary Meade Kern........... 
Timothy Kim.............. 


Kate Reynolds Kirbo............cccccseeesseeseees 
Daniel Paul Knudsen............ccceeeseseeeeees 
McKenzie Mykal Lamprecht Canty. 
Jordan Matthew Latta... ee eeeeeeeee 
Kelsey Riane Len Z...........:.ccccsccseseesesseeteees 


Sara Elizabeth Leopold.. 
Nicole Jean Ligon .... 
Jeneva Alicia LiRosi 


Micah James LOng -iciesssiccccssssisiassascssctsinseses 
Kari May LOOMEYrs......csicescescsssasscasscsssistcssees 


Ryan Alexander Love... 


Alexander Daniel Loyal.............cccccseeeeee 
Leo Cyril LUcisano.........cccececssceseeteseeeeees 


Shellipin Vashti Lutchman. 
Caroline Hunter Maass... 
Chidiebere Tobechi Madu.. 


Soraya Martial-Wright «00.0... 
Iman Kendra McAllister .........cccceeeeeeeeeee 




































apatasdeaess Applied from the State of South Carolina 


... Applied from the District of Columbia 
... Applied from the State of Colorado 


sachakassshetacaeeiens Applied from the State of Colorado 
abteadeasts Applied from the State of South Carolina 


.. Applied from the State of South Carolina 


agtasdeantsient Applied from the State of West Virginia 
dochaueaaitoleed Applied from the State of West Virginia 


.. Applied from the State of South Carolina 
cidvsananeeendae Applied from the State of Utah 
.. Applied from the State of South Carolina 


aodiseasizebigessices Applied from the State of California 
abatgadsasceascasttecaotiy Applied from the State of Kansas 


Applied from the District of Columbia 


abatgadeasesaceadbinasé Applied from the State of Missouri 
aodadbasisenisctenaes Applied from the State of New York 







idectohey Applied from the State of Oregon 
... Applied from the District of Columbia 
.. Applied from the State of South Carolina 


soctaknssissasecaucesss Applied from the State of Missouri 
asctaszaasts Applied from the State of South Carolina 


... Applied from the State of Massachusetts 


agstabesssuoined Applied from the State of West Virginia 
aadasbassdegaasdsiderseeusesst Applied from the State of Utah 


.. Applied from the State of Vermont 
.... Applied from the State of New York 
aieeny Applied from the State of Alabama 


aodasbasiseniacaenael Applied from the State of New York 
ageishdsaseussnastted Applied from the State of New York 


sasasexiata Applied from the State of Oregon 
.. Applied from the State of South Carolina 
Meguaasies Applied from the State of New York 


agetasceasts Applied from the State of South Carolina 
aadaguassisbadeassceany Applied from the State of Montana 


Applied from the District of Columbia 


aodaghessssicesaites Applied from the State of New York 
agsisedesvesasade Applied from the State of Washington 


adeaty Applied from the State of Alabama 
.... Applied from the State of New York 
.. Applied from the State of New Mexico 





agclghassstuaased Applied from the District of Columbia 
aecbsevsiieessatasdens Applied from the State of Colorado 


.. Applied from the State of South Carolina 
Applied from the State of New Hampshire 


abtisdeasesibescizes Applied from the State of New York 


... Applied from the State of Connecticut 
.. Applied from the State of South Carolina 
beets Applied from the State of Connecticut 


agetnceasts Applied from the State of South Carolina 
sockaksaiacbadeaducevsers Applied from the State of Arizona 


LICENSED ATTORNEYS 


Jeffery Kyle McC1ain ...........ccecesceesseessceeseeesseeteees Applied from the State of South Carolina 
Brian Novak McCracken ...........cccccscccsessesteetesseeeees Applied from the State of South Carolina 
Applied from the State of Arizona 

sSaesdastanesassancaatreSecoisatansasacniacadsvetsees’ Applied from the State of Oregon 
Matthew James Meinel..............cccccccccseseeteeteeseeeeeesees Applied from the District of Columbia 
Mallory Elaine Meredith ..............cccccscssccessetesecsscesseesseesesees Applied from the State of Oregon 








Brandy Kay Miller........ .... Applied from the State of Colorado 
Dalton Brice Miller.. .... Applied from the State of New York 
Ruth anne’ MINOLPU s.:iecssz..sceesstssesssesescaaiyesasscsstssasivessscasiass Applied from the State of New York 
ShMyra Lenish Moore ...........ccscssscsccsscssccsscsssssesssceeeseseeesseeeees Applied from the State of Iowa 
Alicia Elizabeth Morris... .. Applied from the State of South Carolina 
Reed William MUulbry ...........cccccsceessesseesestesseeeees Applied from the State of South Carolina 
Elizabeth Lynne MyerholtZ...........ccccesccesceseseeeteeteees Applied from the District of Columbia 
Amanda Danielle Naranjo...........:ccccsceceseeseeeeeeeseeeeeeeees Applied from the State of Missouri 







William Garner Oncken.. 
Katherine Susanne Ott... 


.. Applied from the State of South Carolina 
.... Applied from the State of New Jersey 





MADTINA PCAC visselsssssecstsestaeegsnthdessbessscaainatansdendssasieesionatises Applied from the State of New York 
Alexis Marie Peddy.:...:i..:cccsscssiessscosssiasecssasscciessncaes Applied from the State of South Carolina 
Kenneth Pham .. Applied from the State of South Carolina 
Emily Davis Poindexter ...........cccceccsseeseeeeceeseeseeeseees Applied from the District of Columbia 
Shawn Vincent Poole ........:.ccccsssssceesesseesesesseeeees Applied from the State of South Carolina 
Zachary Thomas Porfiris .. Applied from the State of South Carolina 






























Lindsey Nichole Procida .... Applied from the State of New Jersey 
Joseph Provenzano......... ... Applied from the District of Columbia 
Phillip Christopher Puig iscsi csscssscisssssssiscasssscvevanes Applied from the State of West Virginia 
Kelsie Lauren Queen .........:cccccsescsessessseseesesseesees Applied from the State of South Carolina 
Aya Shanelle-Rice ss.csiictissesssasts saccssactansssacesacasssatedeaseaaneaas Applied from the State of Alabama 
Jennifer Landis Rodrigue... .. Applied from the State of South Carolina 
JASON ETIG ROSEN isiessscessessavegscaadsasecsesccasnstacssecttanssassasattsnes Applied from the State of New York 
Howard Allen SCHUItZ:.:..::.c:sctssssscssscsstensanssestasessacsioeasiess Applied from the State of New York 
Claire Elizabeth Scott..........ccccscscsesseeestesseeeees Applied from the State of South Carolina 
Joseph William Silva.... Applied from the State of New York 
Don Maxwell SIMS s:45<..i.eicecssctaiesssessscsesnatsesssstssassseseanss Applied from the District of Columbia 
Nola Khrystyne Smith ...........ccscsessesseesesesseeeees Applied from the State of South Carolina 
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Child Abuse, Dependency, and Neglect—previous cases of neglect 
—present risk to child 
The Court of Appeals correctly determined that clear and con- 
vincing evidence and the trial court’s findings of fact supported 
its conclusion that infant juvenile J.A.M. was neglected pursuant 
to N.C.G.S. § 7B-101(15). While a previous closed case involving 
neglect of other children cannot, standing alone, support an adju- 
dication of neglect, the trial court here found other factors indicat- 
ing a present risk to J.A.M. The Supreme Court also noted the trial 
court’s statement that respondent-mother’s “testimony was telling 
today,” emphasizing the trial court’s unique position in observing 
witness testimony first-hand and make credibility determinations. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, __—sN.C. App. __, 816 S.E.2d 901 
(2018), on remand from this Court, 370 N.C. 464, 809 S.E.2d 579 (2018), 
affirming an order entered on 30 March 2016 by Judge Louis A. Trosch 
in District Court, Mecklenburg County. Heard in the Supreme Court on 
9 January 2019. 


Matthew D. Wunsche, GAL Appellate Counsel, and Caroline P. 
Mackie for appellee Guardian ad Litem; and Marc S. Gentile, 
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Associate County Attorney, for petitioner-appellee Mecklenburg 
County Department of Social Services, Youth and Family Services. 


Richard Croutharmel for respondent-appellant mother. 


HUDSON, Justice. 


The case comes to us based on a dissenting opinion in the Court 
of Appeals. The sole issue before us is whether the Court of Appeals 
majority correctly determined that the clear and convincing evidence 
and the trial court’s findings of fact supported its conclusion of law that 
the juvenile J.A.M. was neglected. Because we conclude that the trial 
court made sufficient findings of fact based on evidence of conditions at 
the relevant time to support its conclusion of neglect, we affirm. 


Background 


J.A.M. was born in January 2016. In late February 2016, Mecklenburg 
County Department of Social Services, Youth and Family Services (YFS) 
received a child protective services report making the department aware 
of J.A.M.’s birth, and YFS immediately opened an investigation. On 
29 February, YFS filed a juvenile petition alleging that J.A.M. was not 
safe in the home because of the histories of both parents.! 


On 30 March 2016, a hearing regarding J.A.M. took place before 
Mecklenburg County District Court Judge Louis A. Trosch, who entered a 
consolidated adjudicatory and dispositional order in J.A.M.’s case based 
on testimony and exhibits admitted as evidence to the court. The court 
adjudicated J.A.M. neglected and, in the dispositional phase of the pro- 
ceeding, ordered reunification efforts with J.A.M.’s mother (respondent- 
mother) to cease and established that the primary plan of care for J.A.M. 
would be reunification with her father (respondent-father).? 


Respondent-mother has a significant history of involvement with 
YFS extending back to 2007 relating to children born prior to J.A.M.2 
Significant evidence relating to YFS’ previous interactions with respon- 
dent-mother involving her older children was entered into the record 
in the adjudication phase of J.A.M.’s case. The evidence before the trial 





1. Respondent-father is not a party to this appeal. 
2. Only the neglect adjudication—and not the dispositional order—is before us. 


3. J.A.M.’s father is not the father of any of respondent-mother’s older children. 
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court tended to show that respondent-mother has a long history of vio- 
lent relationships with the fathers of her previous six children, during 
which her children “not only witnessed domestic violence, but were 
caught in the middle of physical altercations.” Furthermore, during 
this period, she repeatedly declined services from YFS and “continued 
to deny, minimize and avoid talking about incidences of violence.” All 
of this resulted in her three oldest children first entering the custody of 
YFS on 24 February 2010. 


The most serious incident occurred in June 2012 when respondent- 
mother was in a relationship with E.G. Sr., the father of her child E.G. 
Jr., a relationship that—like prior relationships between respondent- 
mother and other men—had a component of domestic violence. 
Respondent-mother had recently represented to the court that “her 
relationship with [E.G. Sr.] was over” and stated that she “realized that 
the relationship with [E.G. Sr.] was bad for her children”; however, she 
quickly invited E.G. Sr. back into her home. Following another domes- 
tic violence incident between respondent-mother and E.G. Sr., E.G. Jr. 
“was placed in an incredibly unsafe situation sleeping on the sofa with 
[E.G. Sr.]” for the night, which resulted in E.G. Jr. suffering severe, life- 
threatening injuries, including multiple skull fractures, at the hands of 
E.G. Sr. The next morning, respondent-mother “observed [E.G. Jr.’s] 
swollen head, his failure to respond, [and] his failure to open his eyes or 
move his limbs,” but she did not dial 911 for over two hours. Following 
this incident, respondent-mother’s children re-entered the custody of 
YFS. Afterwards, she refused to acknowledge E.G. Jr.’s “significant spe- 
cial needs” that resulted from his injuries, maintaining that “there [was] 
nothing wrong with him” and “stat[ing] that he [did] not need all the 
services that [were] being recommended for him.” Respondent-mother 
proceeded to have another child with E.G. Sr. when he was out on bond 
for charges of felony child abuse. 


In response to respondent-mother’s failure to protect E.G. Jr., as 
well as her other children, her parental rights to the six children she had 
at the time were terminated in an order filed on 21 April 2014 by Judge 
Trosch. The 2014 termination order was based largely on the court’s find- 
ing that she had “not taken any steps to change the pattern of domestic 
violence and lack of stability for the children since 2007.” 


At the 30 March 2016 adjudication hearing for J.A.M., the court 
received into evidence several exhibits that included the 21 April 2014 
order terminating respondent-mother’s parental rights to her six older 
children, a 27 February 2013 adjudication and disposition order regard- 
ing five of those children, and a certified copy of the criminal record of 
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respondent-father showing that he had been convicted twice in 2013 for 
assault on a female.4 


In addition to receiving these exhibits into the record, the court also 
heard testimony from several witnesses. Stephanie West, social work 
supervisor at Mecklenburg County Child Protective Services, testified 
that when the department received the report regarding J.A.M., a social 
worker was assigned to go to the home and perform a safety assessment 
in light of both parents’ prior YFS involvement. Both parents declined 
to sign the safety assessment. A department representative returned the 
following day to talk with respondent-mother about setting up a Child 
Family Team meeting, but she “adamantly stated she was not inter- 
ested.” Ms. West further discussed respondent-mother’s viewpoint at the 
second visit. 


@. And when she said she was not interested, not 
interested in what? 


A. More services. She was not going to engage in any 
services. She reported that she had gone through services, 
she didn’t need any services, there were [sic] no current 
domestic violence going on, and she was -- and that was 
pretty-much [sic] all she had to say. 


Respondent-mother also testified at the hearing and was asked 
questions on two subjects pertinent to this appeal: (1) her familiarity 
with respondent-father’s domestic violence history, and (2) her under- 
standing of what had led to the termination of her parental rights to her 
older children. 


Respondent-mother stated that she knew the “warning signs” of 
domestic violence to look for in a relationship. However, she subse- 
quently testified that she was aware that respondent-father had been 
arrested for assault on a female in a case involving his sister but acknowl- 
edged that she had never asked him whether he did, in fact, commit 
the assault. 


Similarly, when asked what she learned from having her parental 
rights terminated to her six older children, respondent-mother generally 





4. The court also received into evidence an 8 October 2012 order adjudicating 
neglected and abused another daughter of respondent-father that he had with a different 
woman. That order states that respondent-father’s older daughter, then aged nine months, 
received a black eye while under her parents’ care, “most likely during a DV incident” 
between them. 
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admitted to “bad decisions” and “bad choices” in the past, noting that 
she had since “learned to put my children first, before men.” 


Nonetheless, respondent-mother subsequently testified further 
about her prior YFS case: 


Q. Why were your rights terminated? 


A. Because when my child came back into ~ my kids 
came back into custody, due to my child being physical 
injury by his father, [E.G. Sr]. That’s - 


Q. So your understanding is that your rights to your 
six other children was -- were terminated because of one 
child being physically abused? 


A. Oh, yes, ma’am. ... because I had completed all 
my services and did everything that was asked of me to 
do, up until my child got hurt by his father. 


Regarding her role in that abuse, respondent-mother testified: 


Q. And what role do you think you played in your 
child getting hurt by that father? 


A Iwas upstairs sleeping. 
Q. Okay. 


A. I didn’t have -- I didn’t have a role into what my 
child being hurt. I didn’t play a role in that. 


Q. And so basically, do you feel that your rights to the 
six other children, your rights were unjustly terminated? 


A. Yes, ma’am. I do feel that way. 


After reviewing the exhibits and hearing the testimony, the trial 
court concluded that J.A.M. was neglected because: 


Juv[enile] resides in an environment in which both parents 
have a [history] of domestic violence/assault and each 
parent had a child enter [YFS] custody that was deemed 
abused while in the care of each parent. All of juveniles’ 
siblings were adjudicated neglected. No evidence the 
parents have remedied the injurious environment they 
created for their other children. 


(Emphasis added.) In support of its conclusion, the trial court made the 
following additional findings of fact: 
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Clear and convincing evidence juv[enile] is neglected. 
[Respondent-mother]’s testimony was telling today. 
Additionally, parents failed to make any substantive 
progress in their prior cases which resulted in [termi- 
nation of parental rights] for [respondent-mother] and 
[Father]’s child was placed in the custody of that child’s 
mother. [Department] attempted to engage parents when 
it received a referral and both parents declined to work 
[with Department] and reported not needing any services. 
[Respondent-mother] testified. [Maternal grandmother] 
and [Social Work Supervisor] West all testified. Previously 
[respondent-mother]’s children were returned to her care 
and ended up back in [YFS’] custody due to the abuse of 
one of the juveniles and it appeared [respondent-mother] 
was not demonstrating skills learned [from] service pro- 
viders. [Father] did not dispute allegations in the petition. 
[Respondent-mother] has a [history] of dating violent 
men and [Father] in this case has been found guilty at 
least twice for assault on a female. [Respondent-mother] 
acknowledged being aware [Father] had been charged 
[with] assaulting his sister but [respondent-mother] said 
she never asked [Father] if he assaulted his sister despite 
testifying about the “red flags” she learned in DV servs. 
[Respondent-mother] testified to having a child [with] the 
man who abused one of her kids. [Department] received 
a total of 12 referrals regarding the [respondent-mother] 
and at least 11 referrals pertained to domestic violence. 
[Court] took into consideration all the exhibits (1-4) 
submitted by YFS when making its decision. To date, 
[respondent-mother] failed to acknowledge her role in the 
[juveniles’] entering custody and her rights subsequently 
being terminated. 


Respondent-mother appealed Judge Trosch’s 30 March 2016 order 
adjudicating J.A.M. a neglected juvenile to the Court of Appeals, which 
issued a unanimous decision on 20 December 2016 reversing the trial 
court’s neglect adjudication. See In re J.A.M., ___ N.C. App. 


S.E.2d 262 (2016). The Court of Appeals held that 


[d]ue to the intervening years between the prior cases 
and the facts before us, we conclude the parents’ past 
histories, coupled only with Respondent-mother’s fail- 
ure to inquire about an alleged incident of prior domestic 
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violence by J.A.M.’s father, do not support a legal con- 
clusion that J.A.M. is a neglected juvenile. No evidence 
supports the trial court’s findings of fact. The findings 
do not support its conclusion that J.A.M. is a neglected 
juvenile because she lives in an environment injurious to 
her welfare. 


Id. at ___, 795 S.E.2d at 266 (citation omitted). YFS filed a petition for 
discretionary review with this Court, which we allowed on 8 June 2017. 
See In re J.A.M., 369 N.C. 750, 799 S.E.2d 617 (2017). We heard argu- 
ment on the case on 9 January 2018 and filed a per curiam opinion on 
2 March 2018, In re J.A.M., 370 N.C. 464, 809 S.E.2d 579 (2018) (A.M. I). 
In J.A.M. I, we held that the Court of Appeals had misapplied the stan- 
dard of review and stated that “the trial court’s finding was ‘supported by 
clear and convincing competent evidence’ and is therefore ‘deemed con- 
clusive.’ ” Id. at 466, 809 S.E.2d at 581 (citing In re N.G., 186 N.C. App. 
1, 4, 650 S.E.2d 45, 47 (2007), aff'd per curiam, 362 N.C. 229, 657 S.E.2d 
355 (2008)). We reversed the Court of Appeals decision and remanded 
the case to that court for reconsideration and proper application of the 
standard of review. Id. at 467, 809 S.E.2d at 581. 


On remand, the Court of Appeals issued another opinion on 5 June 
2018, relying on the guidance we provided in J.A.M. I. In its new opinion, 
a majority of the panel affirmed the trial court’s neglect adjudication, 
concluding that “[t]he cumulative weight of the trial court’s findings [is] 
sufficient to support an adjudication of neglect, and our Court may not 
reweigh the underlying evidence on appeal.” In re J.A.M.,__ N.C. App. 
, __, 816 S.E.2d 901, 905 (2018). The panel’s majority noted that the 
trial court’s findings that respondent-mother 





(1) continued to fail to acknowledge her role in her rights 
being terminated to her six other children, (2) denied the 
need for any services for J.A.M.’s case, and (3) became 
involved with the father, who [had] engaged in domestic 
violence . . . even though domestic violence was one of 
the reasons her children were removed from her home, 
constitute evidence that the trial court could find was pre- 
dictive of future neglect. 


Id. at ___, 816 S.E.2d at 905 (citing In re N.G., 186 N.C. App. at 9-10, 650 
S.E.2d at 51). The Court of Appeals dissent maintained that the evidence 
in the trial record was entirely inadequate to support the court’s neglect 
adjudication. In the dissenter’s opinion, “the trial court’s order contains 
no findings of fact [ ] which are supported by any evidence, and certainly 
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not ‘clear and convincing competent evidence,’ that J.A.M. is presently 
at substantial risk of neglect by Respondent-mother.” Jd. at ___, 816 
S.E.2d at 907 (Tyson, J., dissenting). On 27 June 2018, respondent-mother 
entered her notice of appeal based on the dissenting opinion. The par- 
ties briefed the issue of whether the competent evidence and the trial 
court’s findings of fact supported its conclusion of law that J.A.M. was 
neglected. We heard argument for the second time on 9 January 2019. 


Analysis 


The North Carolina General Statutes set out the grounds upon which 
a juvenile can be adjudicated “neglected”: 


Any juvenile less than 18 years of age (i) who is found to 
be a minor victim of human trafficking under G.S. 14-43.15 
or Gi) whose parent, guardian, custodian, or caretaker 
does not provide proper care, supervision, or discipline; 
or who has been abandoned; or who is not provided 
necessary medical care; or who is not provided necessary 
remedial care; or who lives in an environment injurious 
to the juvenile’s welfare; or the custody of whom has 
been unlawfully transferred under G.S. 14-321.2; or who 
has been placed for care or adoption in violation of law. 
In determining whether a juvenile is a neglected juvenile, 
it is relevant whether that juvenile lives in a home where 
another juvenile has died as a result of suspected abuse 
or neglect or lives in a home where another juvenile 
has been subjected to abuse or neglect by an adult who 
regularly lives in the home. 


N.C.G.S. § 7B-101(15) (Supp. 2018) (emphases added). In addition, alle- 
gations of neglect must be proved by clear and convincing evidence. Id. 
§ 7B-805 (2017). 


As we stated in J.A.M. I, 


[i]t is well settled that “[iJn a non-jury neglect adju- 
dication, the trial court’s findings of fact supported by 
clear and convincing competent evidence are deemed 
conclusive, even where some evidence supports contrary 
findings.” In re N.G., 186 N.C. App. 1, 4, 650 S.E.2d 45, 47 
(2007) (quoting In re Helms, 127 N.C. App. 505, 511, 491 
S.E.2d 672, 676 (1997)), aff'd per curiam, 362 N.C. 229, 
657 S.E.2d 355 (2008); see also In re Montgomery, 311 N.C. 
101, 110-11, 316 S.E.2d 246, 252-53 (1984) (“Although the 
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question of the sufficiency of the evidence to support the 
findings may be raised on appeal, our appellate courts are 
bound by the trial courts’ findings of fact where there is 
some evidence to support those findings, even though the 
evidence might sustain findings to the contrary.” (cita- 
tions omitted)). 


370 N.C. at 464-65, 809 S.E.2d at 580. A court may not adjudicate a juve- 
nile neglected solely based upon previous Department of Social Services 
involvement relating to other children. Rather, in concluding that a juve- 
nile “lives in an environment injurious to the juvenile’s welfare,” N.C.G.S. 
§ 7B-101(15), the clear and convincing evidence in the record must show 
current circumstances that present a risk to the juvenile. The trial court’s 
findings here did so and thus support the trial court’s conclusion of law. 


The neglect statute “neither dictates how much weight should be 
given to a prior neglect adjudication, nor suggests that a prior adjudi- 
cation is determinative.” In re A.K., 360 N.C. 449, 456, 628 S.E.2d 753, 
757 (2006) (citation omitted). “Rather, the statute affords the trial judge 
some discretion in determining the weight to be given such evidence.” 
In re Nicholson, 114.N.C. App. 91, 94, 440 S.E.2d 852, 854 (1994). 


“In order to adjudicate a juvenile neglected, our courts have addi- 
tionally ‘required that there be some physical, mental, or emotional 
impairment of the juvenile or a substantial risk of such impairment 
as a consequence of the failure to provide “proper care, supervision, 
or discipline.” ’” In re Stuwmbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 
(2003) (emphasis added) (quoting In re Safriet, 112 N.C.App. 747, 752, 
436 S.E.2d 898, 901-02 (1993)). In neglect cases involving newborns, “the 
decision of the trial court must of necessity be predictive in nature, as 
the trial court must assess whether there is a substantial risk of future 
abuse or neglect of a child based on the historical facts of the case.” In 
re McLean, 135 N.C. App. 387, 396, 521 8.E.2d 121, 127 (1999) (affirming 
the neglect adjudication of an infant based on the parents’ failure to cor- 
rect circumstances that led to the death of an older sibling before the 
infant was born). 


The Court of Appeals dissenting opinion correctly notes that “[a] 
prior and closed case with other children . . . standing alone, cannot 
support an adjudication of current or future neglect.” In re J.A.M., 
N.C. App. at ___, 816 S.E.2d at 908 (emphasis added); see In re N.G., 
186 N.C. App. at 9, 650 S.E.2d at 51 (“[T]he fact of prior abuse, standing 
alone, is not sufficient to support an adjudication of neglect.”). Instead, 
we “require[ | the presence of other factors to suggest that the neglect or 
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abuse will be repeated.” In re J.C_B., 233 N.C. App. 641, 644, 757 S.E.2d 
487, 489, disc. rev. denied, 367 N.C. 524, 762 S.E.2d 213 (2014) (cita- 
tions omitted). Here, the prior orders entered into the record were not 
the sole basis for the trial court’s decision. Rather, the trial court also 
properly found “the presence of other factors” indicating a present risk 
to J.A.M. when it reached its conclusion that J.A.M. was neglected as a 
matter of law. 


The Court of Appeals majority identified three findings of fact, all 
supported by clear and convincing evidence and all of which support 
a conclusion that J.A.M. presently faced substantial risk in her living 
environment. Specifically, the trial court found that respondent-mother 


(1) continued to fail to acknowledge her role in her rights 
being terminated to her six other children, (2) denied the 
need for any services for J.A.M.’s case, and (3) became 
involved with the father, who [had] engaged in domestic 
violence... even though domestic violence was one of the 
reasons her children were removed from her home... . 


Inve J.A.M., N.C. App. at , 816 S.E.2d at 905 (majority opinion). 








All of these findings were supported by the testimony in the 30 March 
2016 hearing. Social Work Supervisor West’s unchallenged testimony 
provided the basis for the finding that respondent-mother had denied the 
need for services, and respondent-mother’s own testimony furnished the 
basis for the other two findings. Respondent-mother testified that she 
knew that respondent-father had been charged with assault on a female 
but did not ask him whether this report was true. This testimony sup- 
ports the court’s finding that she was involved with respondent-father 
despite her awareness of his history of domestic violence. Respondent- 
mother also testified that she believed her parental rights to her six older 
children were terminated because of the actions of E.G. Sr. in seriously 
injuring E.G. Jr. and that she had no role in the harm that came to their 
child. This testimony supports the finding that she “fail[ed] to acknowl- 
edge her role in” the termination of her rights as to her six older children. 


In turn, the trial court’s findings of fact also support the court’s 
conclusion of law that J.A.M. was a neglected juvenile, a child who 
was at risk in that there was “[n]o evidence the parents ha[d] remedied 
the injurious environment they created for their other children.” 
Combined with the lengthy record from her past cases, the findings that 
respondent-mother believed she did not need any services from YFS, 
had opted not to directly confront her romantic partner’s prior domestic 
violence history, and continued to minimize the role her own prior 
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decisions played in the harm her older children had suffered all support 
a conclusion that respondent-mother had not made sufficient progress 
in recognizing domestic violence warning signs, in accurately assessing 
poor decisions from the past, or in identifying helpful resources. It was 
proper for the trial court to then reach the conclusion that respondent- 
mother had not developed the skills necessary to avoid placing J.A.M. in 
a living situation in which she would suffer harm. 


In making its three findings indicating that the present circum- 
stances of J.A.M.’s living environment placed her at a substantial risk 
of harm, the trial court stated that respondent-mother’s “testimony was 
telling today.” While this description would be too vague to support 
any legal conclusion standing on its own, the statement is noteworthy 
because it indicates that the trial court made a credibility determina- 
tion following the testimony and that the court’s credibility judgment 
supported its factual finding that respondent-mother had failed to take 
responsibility for her role in the termination of her parental rights to 
her other children. Arguably, there was testimony in the record below 
that could have supported different factual findings and possibly, even 
a different conclusion. But an important aspect of the trial court’s role 
as finder of fact is assessing the demeanor and credibility of witnesses, 
often in light of inconsistencies or contradictory evidence. It is in part 
because the trial court is uniquely situated to make this credibility deter- 
mination that appellate courts may not reweigh the underlying evidence 
presented at trial. This principle certainly applies in a case like this one, 
in which the same trial court judge had multiple opportunities over a 
period of time to see and hear the parties involved. 


We conclude that the trial court’s adjudication that J.A.M. was a 
neglected juvenile was based on findings of fact which were supported 
by competent evidence and included present risk factors in addition to 
an evaluation of past adjudications involving other children. Because 
the Court of Appeals majority properly applied the appropriate standard 
of review in affirming the trial court’s order, we affirm the decision of the 
Court of Appeals. 


AFFIRMED. 
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PACHAS v. N.C. DEP’T OF HEALTH & HUMAN SERVS. 
[872 N.C. 12 (2019)] 


CARLOS PACHAS, by His ATTORNEY IN FACT, JULISSA PACHAS, PETITIONER 
v. 
NORTH CAROLINA DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, ResponpENT 


No. 144A18 
Filed 1 February 2019 


Jurisdiction—trial court’s authority to enforce its own order 
—new factual and legal issues 

The trial court had jurisdiction under N.C. Rule of Civil 
Procedure 70 to find new facts and determine whether the N.C. 
Department of Health and Human Services had disobeyed the trial 
court’s previous order to reinstate petitioner’s Medicaid benefits. 
The Court of Appeals erred by holding that new factual and legal 
issues deprived the superior court of jurisdiction. 


Appeal and Error—case relied upon by Court of Appeals 
—inapposite 

In its decision limiting the trial court’s jurisdiction to enforce 
its own order under N.C. Rule of Civil Procedure 70, the Court of 
Appeals erroneously relied on an inapposite case from the N.C. 
Supreme Court—a case that involved the law of the case doctrine 
rather than a motion to enforce a court order. 


Justice EARLS did not participate in the consideration or decision 


of this case. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 


panel of the Court of Appeals, __—SN.C. App. __, 814 S.E.2d 136 (2018), 
affirming an order entered on 21 April 2017 by Judge W. Robert Bell in 
Superior Court, Mecklenburg County. Heard in the Supreme Court on 
1 October 2018. 


Charlotte Center for Legal Advocacy, by Douglas Stuart Sea and 
Cassidy Estes-Rogers, for petitioner-appellant. 


Joshua H. Stein, Attorney General, by Lee J. Miller, Assistant 
Attorney General, for respondent-appellee. 


John R. Rittelmeyer for Disability Rights North Carolina, 
amicus curiae. 
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HUDSON, Justice 


This case comes to us by way of petitioner’s notice of appeal based 
on a dissenting opinion in the Court of Appeals. We now review “whether 
the Court of Appeals erred as a matter of law in ruling that the supe- 
rior court lacked jurisdiction to decide whether its previous order was 
being violated by a state agency on the grounds that petitioner failed to 
exhaust administrative remedies before moving to enforce the court’s 
order.” Because we conclude that the superior court had jurisdiction 
to enforce its previous order, we vacate the Court of Appeals’ decision. 
Pachas v. N.C. Dep’t of Health & Human Servs., ___ N.C. App. : 
___, 814S.E.2d 136, 137 (2018). Accordingly, we remand this case to the 
Court of Appeals to address the merits of respondent’s argument that 
the North Carolina Department of Health and Human Services (DHHS) 
did not violate the 17 March 2016 order. 





I. Factual and Procedural Background 





Petitioner Carlos Pachas, a resident of Mecklenburg County, and a 
Medicaid recipient, was left completely disabled and requiring twenty- 
four hour care as result of a stroke and a brain tumor in 2014. At the 
time, petitioner lived with his wife, their two minor children, and his 
wife’s elderly parents. All members of the household were dependent on 
petitioner for their financial support. In January 2015, he began receiv- 
ing Social Security Disability benefits, and thereafter applied for re- 
enrollment in Medicaid. 


On 5 May 2015, the Mecklenburg County Department of Social 
Services (DSS) sent petitioner a notice that his currently ongoing 
Medicaid benefits would be terminated starting on 1 June 2015, and that 
he would need to meet a deductible of $6642 during the period of 1 May 
through 31 October 2015 to regain eligibility for Medicaid benefits. The 
DSS decision was based on the agency’s determination that petitioner, 
because of his monthly Social Security Disability benefits of $1369 that 
began in January 2015, exceeded the income limit for an individual to 
qualify for Medicaid as “Categorically Needy”’—the income limit being 
one hundred percent of the federal poverty level!—and that petitioner 
now qualified for Medicaid as “Medically Needy” under DSS regula- 
tions. Under these regulations, “Categorically Needy” Medicaid recipi- 
ents are not charged a deductible, but “Medically Needy” recipients are. 





1. This income limit was established by the Current Operations and Capital 
Improvements Appropriations Act of 2013, sec. 12H.10.(a)-(b)(1), 2013 N.C. Sess. Laws 
2013-360 (Regular Sess.) 995, 1180-81. 
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Medicaid Eligibility Unit, Div. of Med. Assistance, N.C. Dep’t of Health & 
Human Servs., Aged Blind and Disabled Medicaid Manual, MA-2360 ¥ I 
(Nov. 1, 2011). 


Petitioner requested a hearing before DSS concerning the termina- 
tion of his Medicaid benefits, and the hearing was held on 8 May 2015. 
On 13 May 2015, DSS sent petitioner a Notice of Decision affirming the 
termination of his Medicaid benefits. The Notice of Decision instructed 
petitioner that he could appeal the matter to DHHS. On the same 
day, petitioner filed a written request to appeal the decision, and the 
appeal was heard on 16 June. DHHS affirmed DSS’s decision requir- 
ing Pachas to meet a $6642 deductible in a Notice of Decision dated 
10 August 2015. 


On 13 August, Pachas as petitioner appealed the unfavorable deci- 
sion to DHHS, and he submitted his written appeal on 27 August 2015. In 
his appeal, petitioner maintained that DHHS erred in affirming the DSS 
decision to discontinue his Medicaid benefits arguing that DSS’s method 
of calculating his income eligibility for Medicaid “violate[s] the plain 
language of the federal Medicaid statute and controlling North Carolina 
case law.” 


First, petitioner argued that DSS’s policy violates the plain lan- 
guage of the controlling federal Medicaid statute, 42 U.S.C. § 1396a(m). 
Petitioner stated that the General Assembly elected to provide Medicaid 
to aged, blind, and disabled persons with incomes under one hundred 
percent of the federal poverty level. Petitioner noted that beneficiaries 
who meet these criteria are considered to be “Categorically Needy,” 
and their eligibility for Medicaid is governed by 42 U.S.C. § 1396a(m). 
Petitioner then pointed to § 1396a(m)(2)(A), which states that a ben- 
eficiary’s income level is determined by considering “a family of the 
size involved.” Petitioner contended that this language required DSS to 
determine whether his monthly income from Social Security Disability 
payments was more than one hundred percent of the federal poverty 
line if used not just to support himself, but to support all six members of 
his family as dependents. 


Second, petitioner argued that the North Carolina Court of Appeals’ 
decision in Martin v. North Carolina Department of Health and 
Human Services, 194 N.C. App. 716, 670 S.E.2d 629, disc. rev. denied, 
363 N.C. 374, 678 S.E.2d 665 (2009), required DSS to determine whether 
petitioner’s income exceeded one hundred percent of the federal pov- 
erty guideline if used to support all six members of his family. According 
to petitioner, Martin involved a parallel Medicaid eligibility category, 
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Medicaid for Qualified Medicare Beneficiaries (MQB-B), which con- 
tained the same “family of the size involved” language. Petitioner further 
noted that the court in Martin held that “a family of the size involved” 
meant “a group consisting of parents and their children; a group of per- 
sons who live together and have a shared commitment to a domestic 
relationship.” 194 N.C. App. at 722, 670 S.E.2d at 634. As a result, Pachas 
argued that Martin directed DHHS to consider his entire family when 
calculating whether his income rose above one hundred percent of the 
federal poverty level. 


Finally, petitioner pointed to a decision of the Superior Court in 
Mecklenburg County that he viewed as applying the reasoning in Martin 
to “all individuals who receive Medicaid benefits on the basis of disabil- 
ity.” See Cody v. N.C. Dep’t of Health & Human Servs., No. 13 CVS 
19625 (N.C. Super. Ct. Mecklenburg County Mar. 11, 2014). Additionally, 
petitioner argued that “failure to consider his wife, children and depen- 
dent parents as part of his family leads to absurd results and violates the 
purpose of the Medicaid Act.” 


In its Final Decision, dated 1 October 2015, DHHS affirmed that peti- 
tioner must meet a deductible in order to regain eligibility for Medicaid 
given that his income exceeded one hundred percent of the federal 
poverty guideline for a single individual. On 16 October 2015, petitioner 
sought judicial review of the DHHS Final Decision in the Superior Court 
in Mecklenburg County. Petitioner requested that the court grant the fol- 
lowing relief: (1) reverse the final agency decision and declare DHHS’s 
interpretation of the law illegal; (2) order DHHS to reinstate petitioner's 
Medicaid benefits without requiring a deductible effective 1 June 2015; 
and (3) award petitioner costs and a reasonable attorney’s fee. In sup- 
port of this request for relief, petitioner claimed, in pertinent part, that 
DHHS erred by “concluding that the Medicaid income limit applicable to 
Petitioner was the limit for a single individual in violation of 42 U.S.C. 
§ 1396a(m), under which the applicable income limit is 100% of the fed- 
eral poverty line for a ‘family of the size involved.’ ” 


On 17 March 2016,” the Superior Court in Mecklenburg County 
signed an order reversing the final decision of DHHS. The superior court 
reached this determination because it concluded that: 


2. The dissenting judge at the Court of Appeals noted that although the order was 
entered on 18 March 2016, he was going to refer to the order as the 17 March 2016 order 
because that was how the parties had been referring to it. Pachas,___ N.C. at ___, 814 
§.E.2d at 142 n.6 (Hunter Jr., J., dissenting). 
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The North Carolina General Assembly has elected the 
option under the federal Medicaid statute, 42 U.S.C. 
§ 1396aGn), to provide Medicaid to aged, blind and 
disabled persons with incomes under 100% of the fed- 
eral poverty level. This category of Medicaid is known 
as categorically needy coverage for the aged, blind 
and disabled (MABD-CN). 


The income limit for MABD-CN varies by the num- 
ber of persons considered by the agency to be in the 
household unit because the federal poverty line varies 
by household size. 


The DHHS Medicaid rule at issue in this case is con- 
tained in Section 2260 of the DHHS Adult Medicaid 
Manual. Under this provision, only the aged, blind 
or disabled individual is considered to be part of the 
household unit used for determining the applicable 
income limit for MABD-CN. The only exceptions in 
this rule are where the spouse of the individual is 
also aged, blind or disabled, or where the spouse has 
income that is deemed available to the aged, blind or 
disabled individual, in which case the household size 
is two. 


Pursuant to the challenged DHHS rule, Mecklenburg 
County DSS determined that Mr. Pachas’ Social 
Security income of $1396 per month was greater than 
$981 per month, which is the current federal poverty 
limit for a household size of one person. 


The plain language of the controlling federal statutory 
provision, 42 U.S.C. § 1396a(m), states that the appli- 
cable Medicaid income limit for the MA[BD]-CN cat- 
egory must be based on a “family of the size involved.” 
Because the official poverty line published annually 
by the federal government varies by family size, the 
determination of family size determines the applica- 
ble income limit under the language of this statute. 


The Federal Medicare and Medicaid agency has inter- 
preted the language “a family of the size involved” to 
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include “the applicant, the spouse who is living in the 
same household, if any, and the number of individuals 
who are related to the applicant or applicants, who 
are living in the same household and who are depen- 
dent on the applicant or the applicant’s spouse for 
at least one-half of their financial support.” 42 C.ER. 
§ 423.772 (2005). 


10. There is no dispute in the record or the briefing that 
Petitioner is providing over half of the financial sup- 
port for his wife, their two minor children and his 
wife’s elderly parents, all of whom live with Petitioner. 


11. In Martin v. North Carolina Department of Health 
and Human Services, the North Carolina Court of 
Appeals interpreted the identical phrase, “family of the 
size involved,” applied to similar facts, in reviewing a 
parallel provision of the federal Medicaid statute for 
the MQB category of benefits. The Court of Appeals 
held that the DHHS interpretation of “family of the 
size involved” for the MQB program violated the fed- 
eral Medicaid statute and was therefore invalid. 


12. Following the Martin decision, DHHS updated its 
Medicaid state plan and manual provisions to clar- 
ify that MQB eligibility must be based upon “family 
size” which includes “the [applicant/beneficiary], the 
spouse if there is one, and any dependent children 
under age 18 living in the home.” However, DHHS did 
not change its rule as to the MABD-CN category. 


13. The provisions of the Federal Medicaid statute at 
issue in Martin and in this case contain precisely 
the same language regarding both the determina- 
tion of family size and the countable income for 
Medicaid beneficiaries. 


14. DHHS conceded at oral argument that prior to the 
Martin ruling, the same methodology for determin- 
ing eligibility was used for both the MA[BD]-CN and 
M@QB programs. 


(second alteration in original). While reversing the DHHS final deci- 
sion on these grounds, the superior court ordered, in pertinent part, 
that DHHS “promptly reinstate Medicaid benefits to Petitioner effective 
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June 1, 2015 and [ ] continue providing Medicaid to Petitioner until deter- 
mined ineligible under the rules as modified according to this decision.” 


Following the superior court’s reversal of the DHHS final decision, 
on 13 April 2016, DHHS instructed Mecklenburg County DSS to rein- 
state petitioner’s Medicaid benefits. Thereafter, following a hospital 
stay, Pachas entered a nursing facility on 6 May 2016, and his Medicaid 
benefits continued the entire time he was in the nursing home; on 
14 February 2017, he was discharged from the nursing facility and 
returned home to live with his family. Pachas suffered from anxiety as 
well as his physical conditions while being away from his family. Pachas 
was to receive at-home care under Medicaid’s Community Alternative 
Program for Disabled Adults (CAP-DA). 


On the same day Pachas left the nursing facility and his care under 
CAP-DA was set to begin, Mecklenburg County DSS mailed him a notice 
that his benefits would be changed and, effective 1 March 2017, he would 
be required to meet a monthly deductible of $1113 for his CAP-DA care. 
In the notice DSS stated that the change in benefits was required by 
state regulations found in “MA 2280.” The notice also advised Pachas 
that he had sixty days to request an agency hearing if he disagreed with 
the decision. 


Instead of requesting an agency hearing, Pachas filed a motion in the 
cause to enforce the court’s order and a petition for writ of mandamus 
in the Superior Court in Mecklenburg County on 15 February 2017. In 
the motion and petition, Pachas requested the following relief pertinent 
to this appeal: (1) entry of an order enforcing the court’s 17 March 2016 
order and directing North Carolina DHHS “to immediately reinstate his 
Medicaid benefits, including his CAP-DA services,” and ordering that the 
benefits be continued without his having to first meet a deductible; (2) 
issuance of a writ of mandamus ordering DHHS to reinstate his ben- 
efits effective 14 February 2017; and (8) entry of an order requiring 
Mecklenburg County DSS to reinstate his benefits if DHHS failed to do 
so within ten days of the court’s forthcoming order. 


On 6 March 2017, DHHS moved to dismiss petitioner’s motion and 
petition. DHHS argued, in pertinent part, that the motion and petition 
should be dismissed for these reasons: (1) the superior court did not 
have jurisdiction over the matter, because petitioner had not exhausted 
his administrative remedies; (2) with regard to the petition for writ of 
mandamus specifically, that petitioner had another adequate remedy at 
law through the agency appeal process; and (8) petitioner’s eligibility 
for the CAP-DA program did not fall within the 17 March 2016 order, 
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because the CAP-DA program, which has its own eligibility and income 
limit rules under 42 U.S.C. § 1396n, is a “Waiver” program that is sepa- 
rate from the “State Plan” that was the subject of the previous order. 


In support of his motion in the cause seeking enforcement of the 
17 March 2016 order and petition for writ of mandamus, petitioner argued 
that: (1) DHHS’s termination of all of petitioner’s Medicaid benefits on 
14 February 2017 violated the 17 March 2016 order which required DHHS 
to immediately reinstate petitioner’s Medicaid benefits and continue to 
provide them until petitioner is “determined ineligible under the rules 
as modified according to [the order]”; (2) under the terms of DHHS’s 
waiver application for CAP-DA, and as stated in its own instruction 
manuals, individuals who qualify for Medicaid under the “Categorically 
Needy” eligibility group, the very category under which the 17 March 
2016 order determined that petitioner’s benefits were to be reinstated 
and to continue, are eligible for CAP-DA without a deductible; (8) the 
CAP-DA waiver provision in 42 U.S.C. § 1396n(c) does not contain any 
“language waiving the requirement in § 1396a(m) to use ‘family size’ bud- 
geting”; (4) DHHS’s own budgeting rules which state that “the income 
of a spouse cannot be counted in determining the CAP-DA applicant’s 
Medicaid eligibility” do not apply to “Categorically Needy” Medicaid 
recipients and are inconsistent with the 17 March 2016 order; and (5) 
petitioner fully exhausted his administrative remedies previously and 
he should not be required to do so again now because the superior court 
has sole jurisdiction to enforce its own order and exhaustion would be 
an inadequate or futile remedy. 


DHHS responded to petitioner’s arguments by asserting that the 
motion and petition should be dismissed on the following grounds: (1) 
the superior court’s 17 March 2016 order “does not apply because it only 
contemplated Petitioner's eligibility for State Plan services and does not 
address Petitioner’s Medicaid eligibility through the CAP/DA waiver,” 
which is governed by separate federal rules and regulations; (2) peti- 
tioner remains eligible for State Plan Medicaid benefits and therefore 
DHHS did not violate the 17 March 2016 order; (8) petitioner failed to 
exhaust his available administrative remedies; and (4) petitioner has 
failed to demonstrate how exhaustion of his administrative remedies 
would be futile when the administrative remedy provides “relief more 
or less commensurate with the claim.” Huang v. N.C. State. Univ., 107 
N.C. App. 710, 715, 421 S.E.2d 812, 815 (1992). 


The superior court dismissed petitioner’s motion in the cause to 
enforce the court’s order and his petition for writ of mandamus on 
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21 April 2017. In so doing, the court found that DHHS “has not violated 
the Order signed on March 17, 2016.” The court reached this decision 
for the following reasons: 


6. According to 42 U.S.C. § 1396n(c)(3), DHHS is allowed 
to waive the State Plan requirements for income and 
resource rules under 42 U.S.C. § 1396a(m) that the Court 
considered in the March 17, 2016 Order. 


7. DHHS does not consider the “size of the family 
involved” when determining an individual's deductible 
under the CAP/DA waiver. 


8. Therefore, the Order signed on March 17, 2016 does 
not apply to Petitioner’s Medicaid eligibility under the 
CAP/DA waiver. 


9. Petitioner must resort to the administrative process 
governed by N.C.G.S. § 108A-79 to appeal the February 14, 
2017 decision issued by the Mecklenburg County DSS. 


Following this last order, Julissa Pachas filed a motion on 9 May 2017 
to substitute herself as petitioner in the case because Carlos died on 
17 April. After being substituted as petitioner, Julissa Pachas appealed 
the superior court’s 21 April 2017 order to the North Carolina Court 
of Appeals, where she presented the issue of whether “42 U.S.C. 
§ 1396aGn) require[s] respondent/appellee DHHS to determine eligibil- 
ity for Medicaid for the aged, blind and disabled in North Carolina based 
on a ‘family of the size involved,’ regardless of what Medicaid services 
the aged, blind or disabled person requests or receives.” 


The Court of Appeals majority affirmed the 21 April 2017 order 
of the Superior Court in Mecklenburg County dismissing petitioner’s 
motion and petition based on its conclusion that the trial court lacked 
jurisdiction. Pachas, ___ N.C. App. at , 814 S.E.2d at 140. The Court 
of Appeals reached this decision for two reasons. First, in relying on a 
previous decision from our Court, the Court of Appeals concluded that 
“[t]he scope of this waiver provision [under 42 U.S.C. § 1396n(c)], and 
whether the State in fact applied for and received a waiver of the income 
limits provision, involve facts and legal questions that were not ‘actually 
presented and necessarily involved’ in the trial court’s [17 March 2016] 
order addressing traditional Medicaid coverage.” Id. at ____, 814 S.E.2d 
at 1389 (quoting Tenn.-Carolina Transp., Inc. v. Strick Corp., 286 N.C. 
235, 239, 210 S.E.2d 181, 183 (1974)). Specifically, the Court of Appeals 
majority reasoned that: 
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Here, the trial court properly concluded that the 
agency’s determination of Pachas’s CAP/DA program eli- 
gibility involved different facts and legal issues than the 
traditional Medicaid benefits at issue in its first order. As 
the trial court observed, its first order instructed the State 
to “reinstate Petitioner’s Medicaid eligibility through the 
North Carolina Medicaid State Plan pursuant to the con- 
trolling federal statutory provision, 42 U.S.C. § 1396a(m).” 


Id. at __, 814 S.E.2d at 139. The Court of Appeals majority determined 
that the introduction of these different facts and issues deprived the 
trial court of the supervisory authority and jurisdiction that it generally 
maintains under Rule 70 of the North Carolina Rules of Civil Procedure 
to ensure that an agency complies with the court’s order. Id. at __, 814 
S.E.2d at 139-40. As a result, the majority concluded that “[t]he trial 
court lacks jurisdiction to review the legal and factual issues raised in 
this appeal until they reach the court through exhaustion of the adminis- 
trative review process and a petition for judicial review.” Id. at __, 814 
S.E.2d at 140. 


Second, the Court of Appeals majority concluded that the trial court 
did not have jurisdiction over petitioner’s motion and petition because 
petitioner could not demonstrate that the administrative review process 
was “futile” or “inadequate.” Id. at ___, 814 S.E.2d at 140. Specifically, 
the majority reasoned that “[a]lthough the agency seems convinced of 
its legal position, that does not make the administrative review process 
‘futile’ or ‘inadequate’ as those terms are defined by law.” Jd. at __, 814 
S.E.2d at 140 (citing Huang, 107 N.C. App. at 715, 421 S.E.2d at 815-16). 


Presumably as a result of its holding that the trial court did not have 
jurisdiction over petitioner’s motion and petition, the Court of Appeals 
majority did not announce a holding with regard to the ultimate issue 
that petitioner presented on appeal: “Does 42 U.S.C. § 1396a(m) require 
respondent/appellee DHHS to determine eligibility for Medicaid for the 
aged, blind and disabled in North Carolina based on a ‘family of the size 
involved,’ regardless of what Medicaid services the aged, blind or dis- 
abled person requests or receives?” Id. at__, 814. S.E.2d at 140 (affirm- 
ing the trial court’s dismissal of petitioner’s motion and petition only 
because the trial court lacked jurisdiction). 


The dissenting judge at the Court of Appeals disagreed with the 
majority’s decision that the trial court did not have jurisdiction over peti- 
tioner’s motion and petition and that petitioner would have to exhaust 
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his administrative remedies before seeking judicial review. Id. at ___, 
814 S.E.2d at 140 (Hunter Jr., J., dissenting). The dissenting judge con- 
cluded that the trial court did have jurisdiction over petitioner’s motion 
and petition for two reasons. First, the dissenting judge noted that 
“Pachas is correct that it is well settled the ‘exhaustion requirement 
may be excused if the administrative remedy would be futile or inad- 
equate.” Id. at___, 814 S.E.2d at 145 (quoting Justice for Animals, Inc. 
v. Robeson County, 164 N.C. App. 366, 372, 595 S.E.2d 773, 777 (2004)). 
The dissenting judge reasoned that petitioner’s administrative remedy 
here would be futile and inadequate because: 


Given the tragic history of Pachas, I cannot vote to 
place him, or others similarly situated, back in the hands 
of the Medicaid bureaucracy, which has already denied 
benefits on the identical question of family size and its 
relation to required deductibles for Medicaid cover- 
age. In my view, it is particularly telling that in the first 
case, the law of his case was based upon the conclusion 
that the State had made an error of law in denying him 
benefits. To tell a dying indigent that he or his family must 
endure another round of “administrative remedies”, when 
the Medicaid authorities moved him from one program to 
another for their own cost benefits, and when the issue is 
a matter of law, which had been previously adjudicated, 
is simply unjust and wrong. Under the specific facts of 
this case, I would hold requiring the dying indigent to 
exhaust his administrative remedies would be futile. 


Id. at__, 814. S.E.2d at 145. 


Second, the dissenting judge reasoned that the trial court had juris- 
diction over petitioner's motion and petition because although N.C.G.S. 
§ 108A-79 provides an administrative “remedy for individuals who wish 
to challenge the termination of their Medicaid coverage,” petitioner 
here “is not simply challenging the Medicaid coverage termination, but, 
rather, the violation of the trial court’s 17 March 2016 order requiring 
DHHS to apply his family size to income considerations. Specifically, 
this is an appeal for enforcement.” Jd. at ___, 814 S.E.2d at 145. The 
dissenting judge added that “[a] trial court’s authority encompasses 
the power to enforce its own judgments.” Jd. at __, 814 S.E.2d at 145 
(first citing Sturgill v. Sturgill, 49 N.C. App. 580, 587, 272 S.E.2d 423, 
428-29 (1980); and then citing Parker v. Parker, 13 N.C. App. 616, 618, 
186 S.E.2d 607, 608 (1972)). 
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Petitioner filed his notice of appeal based on the dissent in the Court 
of Appeals presenting the following issue: “Did the Court of Appeals 
majority err as a matter of law in ruling that the superior court lacked 
jurisdiction to decide whether its previous order was violated because 
petitioner failed to exhaust administrative remedies before moving to 
enforce the court’s order?” 


II. Analysis 


We conclude that the Court of Appeals did err in ruling that the 
superior court lacked jurisdiction to decide whether DHHS violated the 
17 March 2016 order. Because we so conclude, we vacate the decision of 
the Court of Appeals affirming the trial court’s dismissal of petitioner’s 
motion and petition on that basis. We also remand this case to the Court 
of Appeals to address the merits of whether the superior court erred in 
determining that DHHS did not violate the 17 March 2016 order because 
DHHS allegedly obtained a waiver of the requirements of 42 U.S.C. 
§ 1396a(m) in compliance with 42 U.S.C. § 13896n(c). Because we con- 
clude that the trial court had jurisdiction over petitioner’s motion and 
petition, we need not determine whether exhaustion of administrative 
remedies was inadequate or futile in this case. 


The Court of Appeals erred in concluding that the trial court did 
not have jurisdiction over petitioner’s motion and petition because: (1) 
trial courts have jurisdiction to find new facts and determine whether a 
party has been “disobedient” under a court order requiring the party to 
perform a “specific act,” N.C. R. Civ. P. 70, and (2) the Court of Appeals 
relied on an inapposite case from our Court to conclude that, because 
the issue of petitioner's CAP-DA eligibility involved “facts and legal 
questions that were not ‘actually presented and necessarily involved’ ” in 
the 17 March 2016 order, Pachas, ___ N.C. App. at ___, 814 S.E.2d at 139 
(majority opinion) (quoting Tenn.-Carolina Transp., 286 N.C. at 239, 210 
S.E.2d at 183), the trial court did not have jurisdiction over the matter. 


This Court reviews a decision of the Court of Appeals to deter- 
mine whether it contains any errors of law. N.C. R. App. P. 16(a); State 
v. Mumford, 364 N.C. 394, 398, 699 S.E.2d 911, 914 (2010); see also 
State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579, 590 (1994) (explain- 
ing that this is the standard of review of a determination by the Court 
of Appeals whether the case is before us “by appeal of right or discre- 
tionary review” (first citing State v. Colson, 274 N.C. 295, 163 S.E.2d 
376 (1968), cert. denied, 393 U.S. 1087, 89 S. Ct. 876, 21 L. Ed. 2d 780 
(1969); then citing State v. Williams, 274 N.C. 328, 163 S.E.2d 353 (1968); 
and then citing N.C. R. App. P. 16(a)(1994))). 
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A. The trial court had jurisdiction under the North Carolina 
Rules of Civil Procedure (Rule 70) to find new facts and 
determine whether DHHS disobeyed the 17 March 2016 order. 











[1] It is well settled that, consistent with their inherent authority to 
enforce their own orders, North Carolina trial courts have jurisdiction 
to find new facts and determine whether a party has been “disobedient” 
under a previous order that required the party to perform a “specific 
act.” N.C. R. Civ. P. 70. Since 1967 the Rules of Civil Procedure have 
provided in part: 


If ajudgment directs a party to execute a conveyance 
of land or to deliver deeds or other documents or to per- 
form any other specific act and the party fails to comply 
within the time specified, the judge may direct the act to 
be done at the cost of the disobedient party by some other 
person appointed by the judge and the act when so done 
has like effect as if done by the party. On application of 
the party entitled to performance, the clerk shall issue a 
writ of attachment or sequestration against the property 
of the disobedient party to compel obedience to the judg- 
ment. The judge may also in proper cases adjudge the 
party in contempt. 


N.C. R. Civ. P. 70. 


Here it appears that DHHS’s decision to cancel petitioner’s Medicaid 
benefits under the CAP-DA program and require him to pay a deduct- 
ible to regain eligibility invoked the trial court’s power to enforce its 
17 March 2016 order.? In that order the superior court instructed DHHS 
“to promptly reinstate Medicaid benefits to Petitioner . . . and to con- 
tinue providing Medicaid to Petitioner until determined ineligible under 
the rules as modified according to this decision.” The rules as modified 
by the order required that petitioner be considered eligible for Medicaid 
under the Categorically Needy category so long as his income did not 
exceed one hundred percent of the federal poverty level based on a fam- 
ily of six while he was providing more one-half of their financial support. 


Itappears, according to DHHS’s own Adult Medicaid Manual and with- 
out considering any effect of the waiver that DHHS allegedly obtained, 
that petitioner—having been determined to fit within the Categorically 
Needy eligibility group and to be entitled to continued Medicaid benefits 





3. We do not express an opinion on the merits of the waiver issue we are remanding 
to the Court of Appeals. 
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under the 17 March 2016 order—should have seamlessly qualified on 
14 February 2017 for Medicaid’s CAP-DA program without a deduct- 
ible. Specifically, even DHHS’s waiver application pursuant to 42 U.S.C. 
§ 1396n(c) lists “Categorically Needy” individuals as a Medicaid-eligible 
group that will be served by the CAP-DA program. Furthermore, DHHS’s 
own manual provides that DHHS will “[dJetermine eligibility [for 
CAP-DA] according to requirements for the appropriate aid program/ 
category.” Medicaid Eligibility Unit, Div. of Med. Assistance, N.C. Dep’t 
of Health & Human Servs., Aged, Blind and Disabled Medicaid Manual, 
MA-2280 { IlI.A.a.(2) (Oct. 1, 2012) titled “Medicaid Eligibility and CAP 
Eligibility.” Moreover, DHHS’s manual states that “[w]hen Medicaid eli- 
gibility can be established regardless of eligibility for CAP,” DHHS will 
“not wait for CAP approval” and it will “[a]uthorize [CAP-DA], if appro- 
priate, as for any other applicant.” Jd. MA-2280 { III.A.a.2(c)(1)-(2). 
Additionally, DHHS’s own manual indicates that “Categorically Needy” 
Medicaid recipients will not be charged a deductible. See id. MA-2360 
4 I (Nov. 1, 2011) (providing that the deductible requirement is only to be 
applied to Medically Needy Medicaid recipients and “[t]he policy in this 
section may not be used to find a client eligible in MAABD Categorically 
Needy — No Money Payment (N) Classification .. . . Deductible does 
not apply in these coverage’s [sic]”). We conclude that—because the 
17 March 2016 order determined that petitioner was to continue receiv- 
ing Medicaid benefits under the “Categorically Needy” eligibility group 
until he was determined to be ineligible under the rules as modified by 
that order—DHHS’s decision to terminate petitioner’s Medicaid bene- 
fits under the CAP-DA program on 14 February 2017 and require him 
to meet a deductible before he could regain his benefits squarely raises 
the issue of whether DHHS acted as a “disobedient party” under the 
17 March 2016 order. N.C. R. Civ. P. 70. 


DHHS contends that it did not disobey the 17 March 2016 order, 
and that the trial court did not have jurisdiction to enforce that order, 
because the waiver that it allegedly obtained under 42 U.S.C. § 1396n(c) 
allowed it to create different eligibility rules for the CAP-DA program. 
Without reaching any conclusions as to the merits of this argument, we 
hold that the trial court, in accord with its jurisdiction to find new facts 
and determine whether a party has been “disobedient” under a previous 
order directing the party to perform a “specific act,” was authorized to 
determine the precise issue of whether the waiver that DHHS allegedly 
obtained under 42 U.S.C. § 1396n(c) allowed the agency to comply with 
the 17 March 2016 order while terminating petitioner’s Medicaid benefits 
under the CAP-DA program on 14 February 2017 and requiring him to 
pay a deductible before qualifying again for Medicaid. 
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Our conclusion that the trial court had authority to determine that 
issue is further supported by the Administrative Procedure Act (the 
Act) itself. The language of the Act suggests that the General Assembly 
contemplated that trial courts would have such jurisdiction to enforce 
their own court orders against disobedient agencies upon motion from 
a party in the case. Specifically, the Act provides that “[n]othing in this 
Chapter shall prevent any party or person aggrieved from invoking any 
judicial remedy available to the party or person aggrieved under the 
law to test the validity of any administrative action not made reviewable 
under this Article.” N.C.G.S. § 150B-43 (2017) (emphases added). 


Here the relevant judicial remedy available to petitioner under the 
law is enforcement of the trial court’s 17 March 2016 order. Neither 
the Act, nor N.C.G.S. § 108A-79 which governs public assistance and social 
services appeals, provide for administrative review of DHHS’s alleged 
violation of the 17 March 2016 order. See id. § 108A-79 (2017) (making 
no mention that the agency appeals process will consider whether the 
agency violated a court order during either the local appeal hearing, or 
the hearing before DHHS, or when rendering the final agency decision); 
see also id. § 108A-79(k) (2017) (stating that the judicial review at the 
superior court “shall be conducted according to the provisions of Article 
4, Chapter 150B, of the North Carolina General Statutes”); see also id. 
§ 150B-51(b)(1)-(6) (2017) (not including violation of a court order as 
grounds upon which a trial court can “reverse or modify” a final decision 
of the agency); but see id. § 150B-51(d) (2017) (allowing a trial court to 
enter certain orders when it reviews “a final [agency] decision allowing 
judgment on the pleadings or summary judgment”). 


Because the trial court had jurisdiction to find new facts in order to 
determine whether DHHS was a disobedient party under its 17 March 
2016 order, we conclude that the Court of Appeals erred in holding that 
the trial court no longer had jurisdiction over the case given the new 
factual and legal issues regarding the effect of DHHS’s alleged waiver 
under 42 U.S.C. § 1396n(c). 


B. The Court of Appeals relied _on inapposite authority in 


limiting the trial court’s jurisdiction under the North 
Carolina Rules of Civil Procedure (Rule 70). 








[2] The Court of Appeals majority relied on our decision in Tennessee- 
Carolina Transportation, Inc. v. Strick Corp. for the principle that 
a “trial court’s authority [under the North Carolina Rules of Civil 
Procedure (Rule 70)] to supervise the agency’s actions extends only to 
issues ‘actually presented and necessarily involved in determining the 
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case.” Pachas, ___ N.C. App. at ____, 814 S.E.2d at 189 (quoting Tenn.- 
Carolina Transp., 286 N.C. at 239, 210 S.E.2d at 183). The Court of 
Appeals majority then stated, “In other words, the trial court’s continu- 
ing jurisdiction applies to issues involving ‘the same facts and the same 
questions, which were determined in the previous appeal.’” Id. at __, 
814 S.E.2d at 139 (emphasis added) (quoting Tenn.-Carolina Transp., 
286 N.C. at 239, 210 S.E.2d at 183)). 


The Court of Appeals majority then applied the above principle to 
the facts here and concluded that the trial court did not have jurisdic- 
tion over petitioner’s motion and petition, and that petitioner would 
have to exhaust his administrative remedies, because “[t]he scope of 
[the 42 U.S.C. § 13896n(c)] waiver provision, and whether the State in fact 
applied for and received a waiver of the income limits provision, involve 
facts and legal questions that were not ‘actually presented and neces- 
sarily involved’ in the trial court’s order addressing traditional Medicaid 
coverage.” Id. at__, 814 S.E.2d at 139 (quoting Tenn.-Carolina Transp., 
286 N.C. at 239, 210 S.E.2d at 183). 


We conclude that the Court of Appeals erred in relying on Tennessee- 
Carolina Transportation for the proposition that a trial court’s juris- 
diction under the North Carolina Rules of Civil Procedure (Rule 70) to 
ensure that an agency complies with the court’s order necessarily ends 
when new facts and legal issues arise that were not “actually presented 
and necessarily involved” in the previous order. Jd. at ___, 814 S.E.2d 
at 139 (quoting Tenn.-Carolina Transp., 286 N.C. at 239, 210 S.E.2d at 
183). The Tennessee-Carolina Transportation case involved applica- 
tion of the “law of the case” doctrine; it did not involve a motion to 
enforce a court order as we have here. See Tenn.-Carolina Transp., 286 
N.C. at 238-39, 210 S.E.2d at 183-84). The issue in Tennessee-Carolina 
Transportation was whether a decision we made in a former appeal in 
that case, in which we determined that Pennsylvania law governed the 
action, continued to apply. See id. at 238-39, 210 S.E.2d at 183-84. We 
concluded that the decision in the former appeal did continue to govern 
the case because “[t]he decision by the Supreme Court on a prior appeal 
constitutes the law of the case, both in subsequent proceedings in the 
trial court and on a subsequent appeal.” Jd. at 239, 210 S.E.2d at 183. The 
full passage from Tennessee-Carolina Transportation which the Court 
of Appeals majority quotes only in part as authority for its rule, reads 
as follows: 


As a general rule, when an appellate court passes on 
questions and remands the case for further proceedings 
to the trial court, the questions therein actually presented 


28 IN THE SUPREME COURT 


PACHAS v. N.C. DEP’T OF HEALTH & HUMAN SERVS. 
[872 N.C. 12 (2019)] 


and necessarily involved in determining the case, and 
the decision on those questions become the law of the 
case, both in subsequent proceedings in the trial court 
and on a subsequent appeal, provided the same facts and 
the same questions, which were determined in the previ- 
ous appeal, are involved in the second appeal. 


Id. at 239, 210 S.E.2d at 183 (emphases added) (quoting Collins v. Simms, 
257 N.C. 1, 11, 125 S.E.2d 298, 305 (1962) (Parker, J., concurring in the 
result)); see also Pachas, N.C. App. at___, 814 S.E.2d at 139. Because 
Tennessee-Carolina Transportation involved the doctrine of the law of 
the case—and did not involve a motion to enforce a court order, which 
is the issue here—the Court of Appeals majority erred in relying on that 
case to limit the scope of the trial court’s jurisdiction under the North 
Carolina Rules of Civil Procedure (Rule 70). 





III. Conclusion 


We vacate the Court of Appeals’ decision concluding that the trial 
court did not have jurisdiction to consider whether DHHS violated the 
trial court’s previous order. Accordingly, we remand to the Court of 
Appeals to address DHHS’s argument that the agency did not violate 
the 17 March 2016 order because it allegedly obtained a waiver under 
42 U.S.C. § 1396n(c), permitting it to create its own rules for CAP-DA 
eligibility apart from the requirements of 42 U.S.C. § 1396aGm). Because 
we conclude that the trial court had jurisdiction over petitioner’s motion 
and petition, we need not determine whether exhaustion of administra- 
tive remedies was inadequate or futile here. 


VACATED AND REMANDED. 


Justice EARLS did not participate in the consideration or decision 
of this case. 
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KEITH SAUNDERS 
v. 
ADP TOTALSOURCE FI XI, INC., Emptoyer, 
LIBERTY MUTUAL/HELMSMAN MANAGEMENT SERVICES, Carrier 


No. 399PA16 
Filed 1 February 2019 


Workers Compensation—attorney fees—appeal to superior court 
—consideration of additional evidence not presented to 
Commission—discretionary authority 

Where the N.C. Industrial Commission declined to award cer- 
tain attorney fees to plaintiff's attorneys, the superior court on 
appeal acted within its authority under N.C.G.S. § 97-90(c) when it 
considered additional evidence not presented to the Commission. 
The superior court exercised its statutory discretion in ordering 
attorney fees to be paid to plaintiff's attorneys from the reimburse- 
ment for retroactive attendant care medical compensation. 


Justice EARLS did not participate in the consideration or decision 
of this case. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 249 N.C. App. 361, 791 S.E.2d 466 
(2016), vacating and remanding an order entered on 4 September 2015 
by Judge Alan Z. Thornburg in Superior Court, Buncombe County that 
reversed in part an opinion and award filed on 23 February 2015 by the 
North Carolina Industrial Commission. Heard in the Supreme Court on 
27 August 2018. 


The Sumwalt Law Firm, by Mark T. Sumwalt, Vernon Sumwalt, 
and Lauren H. Walker; and Grimes Teich Anderson, LLP, by Henry 
E. Teich, for plaintiff-appellant. 


Hedrick Gardner Kincheloe & Garofalo LLP, by M. Duane Jones, 
Kari L. Schultz, and Linda Stephens, for defendant-appellees. 


HUDSON, Justice. 


Plaintiff Keith Saunders appealed the Opinion and Award of the 
North Carolina Industrial Commission (the Commission), which 
declined to award certain attorney’s fees to plaintiff’s attorneys, to the 
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Superior Court in Buncombe County pursuant to N.C.G.S. § 97-90(c). 
The superior court reversed the Commission’s decision and ordered 
attorney's fees to be paid to plaintiff’s attorneys from the reimburse- 
ment for retroactive attendant care medical compensation that the 
Commission had awarded to plaintiff. Both plaintiff and defendants 
ADP TotalSource Fi Xi, Inc. and Liberty Mutual/Helmsman Management 
Services, appealed from the superior court’s order. On appeal, the Court 
of Appeals vacated the superior court’s order and remanded the mat- 
ter to the court for further remand to the Commission, holding that the 
superior court exceeded the “narrow scope” of its statutory authority to 
review the reasonableness of a Commission’s fee award under N.C.G.S. 
§ 97-90(c) by taking and considering new evidence that was not pre- 
sented before the Commission. Saunders v. ADP TotalSource Fi Xi, 
Inc., 248 N.C. App. 361, 376, 791 S.E.2d 466, 477-78 (2016). Because we 
conclude that N.C.G.S. § 97-90(c) authorizes the superior court to con- 
sider additional evidence and exercise its “discretion” in reviewing the 
reasonableness or setting the amount of attorney's fees, we reverse. 


Background 


Plaintiff was employed as a bartender for defendant-employer 
when on 6 March 2010 and 7 July 2010 he sustained two work-related 
injuries by accident to his lower back. On 15 October 2010, defendants 
filed a Form 60 with the North Carolina Industrial Commission, in which 
they accepted plaintiff's claim as compensable under the Workers’ 
Compensation Act (the Act) and described the injury as “extruded disk 
herniation left side L4-5.” On 21 October 2010, plaintiff underwent back 
surgery performed by Stephen David, M.D. “involving L4 and L5-S1 
laminectomies, bilateral partial medial facetectomies, and _ bilateral 
foraminotomies with discectomy.” In spite of his surgery, as well as 
extended physical therapy, plaintiff continued to experience “severe 
disabling pain” and he developed left foot drop and “reflex sympathetic 
dystrophy (RSD), or complex regional pain syndrome (CRPS).” 


On 3 November 2010, plaintiff retained Henry E. Teich to represent 
him before the Commission. Plaintiff and Mr. Teich entered into a fee 
agreement that provided Mr. Teich’s law firm a contingency fee of “25% of 
any recovery as Ordered by the North Carolina Industrial Commission.” 
At the time of this agreement, there were no issues involving attendant 
care or home modification. Plaintiff and Mr. Teich later supplemented 
this agreement to provide for an attorney’s fee of 25% of ongoing tem- 
porary total disability payments. On 23 April 2012, the Commission filed 
an order approving this arrangement through which Mr. Teich’s firm 
received every fourth temporary total disability check due plaintiff. 
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Plaintiff's deteriorating medical condition resulted in his “suffer[ing] 
several falls or near-falls, ... which place him at a significant[ly] increased 
risk of suffering a fall,” and plaintiff was ultimately rendered incapable 
of “perform[ing] activities of daily living or otherwise liv[ing] indepen- 
dently.” Multiple medical providers recommended that plaintiff install 
safety equipment and assistance devices in his home and that he receive 
attendant care medical services. Defendants received notice of plain- 
tiff’s attendant care needs at least as of January 2012, and they agreed to 
provide attendant care to plaintiff starting on 4 February 2012, but they 
conditioned continued payments for attendant care upon being allowed 
to take depositions of two of plaintiff's doctors without an evidentiary 
hearing. Following a dispute about the depositions, defendants ceased 
providing attendant care payments to plaintiff on 8 May 2012. In the 
absence of continued attendant care provided by a home health agency, 
plaintiff’s then-partner and now-husband, Glenn Holappa, began provid- 
ing the necessary attendant care services to plaintiff on a daily basis. 


In June 2012, with the consent of plaintiff and Mr. Holappa, Mr. 
Teich associated Mark T. Sumwalt and The Sumwalt Law Firm to assist 
in litigating the attendant care issues in plaintiff's claim. Mr. Teich had 
associated Mr. Sumwalt in previous workers’ compensation cases involv- 
ing attendant care issues because of Mr. Sumwalt’s significant experience 
and expertise in attendant care litigation. On 7 January 2013, plaintiff 
filed a Form 33 requesting a hearing before the Commission because 
“defendants are refusing to pay compensation for attendant care ser- 
vices.” Plaintiff's counsel extensively litigated the attendant care issues, 
as well as issues “pertaining to home modifications, equipment needs, 
prescription medications, and psychological treatment.” Plaintiff sought, 
inter alia, ongoing future attendant care through a home health care 
agency and retroactive compensation for the attendant care services pro- 
vided by Mr. Holappa following defendants’ refusal to provide attendant 
care beyond 8 May 2012. Defendants denied any compensation for past 
attendant care, future attendant care, and psychological treatment. 


Deputy Commissioner J. Brad Donovan heard the matter on 19 March 
2013. On 23 December 2013, Deputy Commissioner Donovan entered 
an “Opinion and Award in which he awarded retroactive attendant 
care compensation to Plaintiff's family for eight hours per day, seven 
days per week, at a rate of $18.00 per hour, and ongoing attendant care 
compensation for eight hours per day, seven days per week at a rate of 
$18.00 per hour.” Moreover, Deputy Commissioner Donovan “approved 
a reasonable attorneys’ fees [sic] of 25% of the value of the retroactive 
attendant care services provided by Plaintiff's family from May 8, 2012 
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to December 23, 2013, which were payable to plaintiff and/or his family.” 
Defendants appealed to the Full Commission, which heard the case on 
15 May 2014. 


On 23 February 2015, the Full Commission issued an “Opinion and 
Award in which it awarded retroactive attendant care compensation to 
Mr. Holappa, for six hours per day, seven days per week, at a rate of 
$10.00 per hour, and ongoing attendant care compensation through a 
home health agency for eight hours per day, seven days per week.” The 
Commission found that because plaintiff had not paid Mr. Holappa for 
the attendant care services he provided, “any payment for retroactive 
attendant care services should be paid to the provider in the first instance, 
ie., Mr. Holappa, as opposed to plaintiff as reimbursement for what he 
paid out of pocket.” Furthermore, the Commission found that “[t]he only 
attorney fee agreement of record at the Industrial Commission is the one 
entered into between Grimes & Teich, L.L.P. and plaintiff.” With regard 
to the attorney's fee of twenty-five percent of the reimbursement for ret- 
roactive attendant care compensation, the Commission concluded: 


In the case at bar, the Full Commission finds and con- 
cludes that the fee agreement between plaintiff and plain- 
tiff’s counsel is reasonable, as is the attorney fee plaintiff's 
counsel has received and will continue to receive from 
plaintiff's ongoing indemnity compensation. However, 
“fm]edical and hospital expenses which employers must 
provide pursuant to N.C.G.S. § 97-25 are not a part of ‘com- 
pensation’ as it always has been defined in the Workers’ 
Compensation Act.” Hyler v. GTE Products Co., 333 N.C. 
258, 264, 425 S.E.2d 698, 702 (1993) (citation omitted). 
“[T]he relief obtainable as general ‘compensation’ is differ- 
ent and is separate and apart from the medical expenses 
recoverable under the Act’s definition of ‘medical compen- 
sation.” Id. at 265, 425 S.E.2d at 703. There is no evidence 
of a fee agreement between plaintiff's counsel and any of 
plaintiffs medical providers, including Mr. Holappa. The 
Full Commission concludes that to the extent plaintiff's 
counsel’s fee agreement with plaintiff, and specifically 
the phrase “any recovery,” could be interpreted to include 
medical compensation, it is unreasonable under the facts 
of this case. The Full Commission therefore declines to 
approve an attorney fee for plaintiff's counsel out of 
the medical compensation which defendants have been 
ordered to pay to Mr. Holappa. 
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Plaintiff appealed the Commission’s denial of attorney's fees to the 
Superior Court in Buncombe County pursuant to N.C.G.S. § 97-90(c), 
which authorizes the senior resident superior court judge to “consider 
the matter and determine in his discretion the reasonableness of said 
agreement or fix the fee” in situations in which there is an agreement 
and “[iJn all other cases where there is no agreement for fee or com- 
pensation . . . [to] consider the matter of such fee and determine in his 
discretion the attorneys’ fees to be allowed in the cause.” On 27 April 
2015, defendants filed a motion to intervene, which was allowed by the 
superior court. 


After a hearing, the superior court entered an order on 25 August 
2015, followed by an amended order on 4 September 2015 in order to 
cure an ambiguity in the final paragraph of the initial order. The superior 
court reversed the Commission’s denial of attorney’s fees from the reim- 
bursement for retroactive attendant care medical compensation. In its 
order, the superior court found, in pertinent part: 


7. With the knowledge and approval of Plaintiff 
and Mr. Holappa, attorney Mark T. Sumwalt and his firm 
The Sumwalt Law Firm were subsequently associated 
to assist in litigating the attendant care issues that had 
arisen in Plaintiff's claim as a result of Defendants’ refusal 
to voluntarily provide the recommended attendant care to 
Plaintiff and compensate Mr. Holappa for the attendant 
care services he provided to Plaintiff. 


8. Mr, Holappa, through Plaintiff's counsel, submitted 
an affidavit to this Court in which he stated that he con- 
sented and agreed to Plaintiff's counsel’s pursuit of such 
recovery on his behalf with the understanding and desire 
that any recovery made on his behalf through Plaintiff's 
workers’ compensation claim would be subject to the 25% 
fee previously agreed to in the retainer agreement. 


9. Mr. Sumwalt was associated in approximately 
June 2012, and litigation commenced with the clear 
understanding of all parties involved that any compen- 
sation recovered on behalf of Mr. Holappa for providing 
attendant care services to Plaintiff would be subject to 
the previously agreed upon amount of 25% of any bene- 
fits ordered by the Industrial Commission, in accordance 
with the parties’ retainer agreement contract. 
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13. Plaintiff's counsel did not request fees from the 
home modifications, equipment needs, prescription medi- 
cations, or compensation for psychological treatment that 
Plaintiff's counsel obtained on Plaintiff's behalf through 
litigation, despite the significant monetary value of these 
awards. Plaintiff's counsel requested an attorneys’ fee 
only from the attendant care compensation obtained for 
Mr. Holappa in accordance with the retainer agreement. 


20. At the hearing in this matter, Mr. Sumwalt repre- 
sented to this Court that his firm has invested over 500 
hours of attorney time in this case and over $13,000.00 in 
litigation costs. 


21. As a result of Mr. Sumwalt’s and Mr. Teich’s repre- 
sentation, Mr. Holappa recovered over $61,000.00 in retro- 
active attendant care compensation. 


26.Neither Plaintiff nor Defendants were able to 
cite any case where the Industrial Commission failed 
to award an attorneys’ fee from retroactive family mem- 
ber-provided attendant care compensation. 


From its findings of fact, the court made the following conclusions 
of law: 


3. In reaching its decision, this Court considered, 
with regard to the efforts of Mr. Teich and Mr. Sumwalt 
to achieve an award for retroactive attendant care 
services, the following: the significant time investment 
of the attorneys, the amount involved, the favorable 
results achieved, the contingent nature of the fee retainer 
agreement, the customary nature of the 25% fee for 
similar services, the specialized skill level and significant 
experience of Mr. Sumwalt in the area of attendant care 
service recovery, and the appropriate and necessary 
nature of the attorneys’ services given the Defendant[s’] 
denial of the claim. N.C. Gen. Stat. § 97-90(c). 


4. After consideration of these factors, this Court 
determined that Mr. Sumwalt performed significant legal 
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services and expended substantial sums in litigation costs 
in this matter, which services and costs were necessary 
and essential to the prosecution of Plaintiff's case and 
the achievement of the award for retroactive attendant 
care services. 


5. This Court therefore concludes that Plaintiff's 
counsel’s fee agreement of “25% of any recovery as 
Ordered by the North Carolina Industrial Commission” 
is reasonable. 


7. This Court does not find Defendants’ argument 
that [Palmer v. Jackson] prohibits an award of attorneys’ 
fees from retroactive family member-provided attendant 
care compensation to be persuasive. In Palmer, the plain- 
tiff’s attorneys did not have a fee agreement with, or the 
consent of, the medical provider in that case (a hospi- 
tal) to pursue the recovery of its fees, and the hospital 
objected to having to pay an attorneys’ fee from the fees 
that the plaintiff’s attorneys recovered on the hospital's 
behalf outside of an attorney-client relationship. Those 
are not the facts of the instant case. Plaintiff's counsel 
had the consent of and a fee agreement with both Plaintiff 
and Mr. Holappa. 


9. Awards of the value of retroactive attendant care 
services are not prohibited, and neither are reasonable 
attorneys’ fees based on such awards. 


Accordingly, the court “in its discretion, determine[d] that a reasonable 
attorney’s fee for the retroactive attendant care compensation recov- 
ered [on] Mr. Holappa’s behalf for services he provided to Plaintiff is 
25% and shall therefore be allowed.” Both parties appealed to the Court 
of Appeals. 





1. On appeal, plaintiff argued that the superior court erred in granting defendants’ 
motion to intervene and that defendants lacked standing to challenge a contract to which 
they were not a party. The Court of Appeals determined that the superior court did not err 
in allowing defendants’ motion to intervene and that defendants did have standing to chal- 
lenge the superior court’s order on appeal. Saunders, 249 N.C. App. at 364-69, 791 S.E.2d at 
471-74. Plaintiff raised these issues in his petition for discretionary review, but this Court 
did not allow review of these issues and they are therefore not before this Court. 
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At the Court of Appeals, defendants argued that the superior court 
did not have subject-matter jurisdiction to review the Commission’s 
denial of attorney’s fees because N.C.G.S. § 97-90(c) limits the superior 
court solely to reviewing the reasonableness of an attorney’s fee under 
an explicit or implied fee agreement between an attorney and a claimant 
that was presented to the Commission for approval. Defendants asserted 
that the only fee agreement presented to the Commission here was 
between plaintiff and his counsel and that the superior court therefore 
lacked the authority to consider new affidavits and to review the reason- 
ableness of a purported implied agreement between plaintiff’s counsel 
and Mr. Holappa that had not been presented to the Commission. In the 
alternative, defendants argued that the Act does not allow attorney’s 
fees to be paid out of medical compensation. 


The Court of Appeals examined the language and legislative his- 
tory of N.C.G.S. § 97-90(c), noting that subsection (c) was added in 
response to the decision in Brice v. Robertson House Moving, Wrecking 
& Salvage Co., 249 N.C. 74, 105 S.E.2d 439 (1958), in order “to rectify the 
specific problem of the trial court not having jurisdiction over attorneys’ 
fees in [ ] workers’ compensation cases.” Saunders, 249 N.C. App. at 
371, 791 S.E.2d at 475 (quoting Palmer v. Jackson, 157 N.C. App. 625, 
632, 579 S.E.2d 901, 906 (2003), disc. rev. improvidently allowed, 358 
N.C. 373, 595 S.E.2d 145 (2004)). The court determined that “the statute 
solely applies to an appellate reasonableness review of a fee award on 
a contract between the claimant-employee and his attorney previously 
reviewed by the Full Commission, and not a de novo hearing.” Id. at 
371, 791 S.E.2d at 474. According to the Court of Appeals, subsection 
(c)’s “narrow scope” authorizes the superior court “to consider the fac- 
tors set forth in the statute in reviewing the Commission’s determina- 
tion of the ‘reasonableness’ of a fee agreement” but does not authorize 
the superior court “to look beyond the evidence presented before the 
Commission or to take new evidence.” Jd. at 374, 791 S.E.2d at 476 (cit- 
ing Blevins v. Steel Dynamics, Inc., 202 N.C. App. 584, 691 S.E.2d 133, 
2010 WL 521029 (2010) (unpublished)). 


The Court of Appeals determined that the superior court here, in 
contravention of this statutory authority, 


considered evidence, the purported “fee agreement” 
between Plaintiff's attorney and Mr. Holappa, which 
was not considered before the Industrial Commission. 
Plaintiff's counsel took the indemnity and disability fee 
contract between Plaintiff and Mr. Teich, added an affida- 
vit, which had never been considered by or ruled upon by 
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the Industrial Commission, and argued for the first time 
before the superior court that these documents “created” 
an implied third party contract between Plaintiff’s counsel 
and Mr. Holappa. 


Plaintiff's counsel did not petition the superior 
court for appellate review of the “reasonableness” of the 
Industrial Commission’s decision related to the “agree- 
ment for fee or compensation” between Plaintiff and his 
attorneys referenced in the Full Commission’s Opinion 
and Award, but instead presented a theory and a pur 
ported “fee contract,” which was never presented to or 
reviewed by the Industrial Commission. See N.C. Gen. 
Stat. § 97-90(c). 


Id. at 373-74, 791 S.E.2d at 476. Accordingly, the Court of Appeals 
concluded that the superior court had “acted beyond the scope of its 
statutory and limited appellate review of the reasonableness of the 
Commission’s fee award by taking and considering new evidence, which 
was not presented to the Commission.” Jd. at 375, 791 S.E.2d at 477. 
The court also questioned whether, given that the enactment of subsec- 
tion (c) predated the establishment of the Court of Appeals, to which 
appeals from the Commission under the Act typically lie, “the reason- 
ableness review by the superior court under subsection (c) may have 
become an obsolete relic.” Jd. at 375, 791 S.E.2d at 477. Nonetheless, the 
court “refer[red] this issue to the General Assembly and request[ed] its 
review of... the continuing need for this limited appellate review by the 
superior court of the reasonableness of the Commission’s attorney’s fee 
awards.” Id. at 376, 791 S.E.2d at 477. 


The Court of Appeals further determined that the superior court 
“ruled far beyond an appellate review of the ‘reasonableness’ of the attor- 
ney’s fee” in that “[t]he superior court purported to adjudicate a question 
of workers’ compensation law, i.e., whether the Commission may order 
an attorney’s fee to be paid from the award of medical compensation.” 
Id. at 374, 791 S.E.2d at 476. According to the Court of Appeals: 


This determination is outside the scope [of] the supe- 
rior court’s appellate jurisdiction under N.C. Gen. Stat. 
§ 97-90(c), and rests within the statutes governing the 
Industrial Commission, subject to appeal to this Court. 
N.C. Gen. Stat. § 97-91 (2015). Our Court has determined 
“medical compensation is solely in the realm of the 
Industrial Commission, and § 97-90(c) gives no authority 
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to the superior court to adjust such an award under the 
guise of attorneys’ fees. Doing so constitutes an improper 
invasion of the province of the Industrial Commission, and 
constitutes an abuse of discretion.” 


Id. at 374, 791 S.E.2d at 476-77 (quoting Palmer, 157 N.C. App. at 635, 579 
S.E.2d at 908 (citation omitted)). The court concluded that because the 
superior court “was without jurisdiction under N.C. Gen. Stat. § 90-97(¢) 
to re-weigh the Commission’s factual determinations under these facts, 
or to award, de novo, attorney’s fees from attendant care medical com- 
pensation to be paid to a third party medical provider,” the superior 
court’s order “is a nullity and is vacated.” Id. at 376, 791 S.E.2d at 477. 
Accordingly, the court remanded the case to the superior court for fur- 
ther remand to the Commission. Jd. at 376, 791 S.E.2d at 477-78. 


On 25 October 2016, plaintiff filed a petition seeking discretionary 
review of the following issues: 


I. Whether the Court of Appeals’ opinion in Saunders is 
inconsistent with the Supreme Court’s previous deci- 
sions in Schofield and Virmani. 


II. Whether the Court of Appeals’ opinion in Saunders 
is inconsistent with its own prior decisions, including 
Kanipe, Boylan IT, Koenig, Davis, Boylan I, Creel, 
and Priddy. 


I. Whether the Court of Appeals’ opinion in Saunders is 
consistent with N.C. Gen. Stat. § 97-90(c) and case law 
construing the statute. 


On 1 November 2017, this Court entered a special order granting discre- 
tionary review solely of Issue III. 


Analysis 


We conclude that the decision of the Court of Appeals is not con- 
sistent with N.C.G.S. § 97-90(c) and therefore, reverse the Court of 
Appeals. The issue we agreed to hear on discretionary review is one 
of statutory interpretation, meaning it is a “question[ ] of law and [ ] 
reviewed de novo.” In re D.S., 364 N.C. 184, 187, 694 S.E.2d 758, 760 
(2010) (citing Brown v. Flowe, 349 N.C. 520, 523, 507 S.E.2d 894, 896 
(1998)); see also Irving v. Charlotte-Mecklenburg Bd. of Educ., 368 N.C. 
609, 611, 781 S.E.2d 282, 284 (2016) (“When considering a case on dis- 
cretionary review from the Court of Appeals, we review the decision for 
errors of law.” (citing N.C. R. App. P. 16(a))). “We have held in decision 
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after decision that our Workmen’s Compensation Act should be liberally 
construed to effectuate its purpose to provide compensation for injured 
employees or their dependants, and its benefits should not be denied by 
a technical, narrow, and strict construction.” Hollman v. City of Raleigh, 
273 N.C. 240, 252, 159 S.E.2d 874, 882 (1968) (citing 3 Strong’s North 
Carolina Index: Master and Servant § 45 (1960)); see also Deese v. Se. 
Lawn & Tree Expert Co., 306 N.C. 275, 278, 293 S.E.2d 140, 143 (1982) 
(“[[]n all cases of doubt, the intent of the legislature regarding the opera- 
tion or application of a particular provision is to be discerned from a 
consideration of the Act as a whole—its language, purposes and spirit.”). 


Attorney’s fees are regulated under the Act by N.C.G.S. § 97-90, 
which states that “[f]ees for attorneys . . . shall be subject to the approval 
of the Commission.” N.C.G.S. § 97-90(a) (2017). In addition, the Act 
mandates that any attorney who accepts a fee not approved by the 
Commission or the superior court is guilty of a Class 1 misdemeanor. Id. 
§ 97-90(b) (2017). The superior court’s role in approving attorney's fees 
is defined in subsection (c), which provides: 


If an attorney has an agreement for fee or compen- 
sation under this Article, he shall file a copy or memo- 
randum thereof with the hearing officer or Commission 
prior to the conclusion of the hearing. If the agreement 
is not considered unreasonable, the hearing officer or 
Commission shall approve it at the time of rendering 
decision. If the agreement is found to be unreasonable by 
the hearing officer or Commission, the reasons therefor 
shall be given and what is considered to be reasonable fee 
allowed. If within five days after receipt of notice of such 
fee allowance, the attorney shall file notice of appeal to 
the full Commission, the full Commission shall hear the 
matter and determine whether or not the attorney's agree- 
ment as to a fee or the fee allowed is unreasonable. If the 
full Commission is of the opinion that such agreement or 
fee allowance is unreasonable and so finds, then the attor- 
ney may, by filing written notice of appeal within 10 days 
after receipt of such action by the full Commission, appeal 
to the senior resident judge of the superior court in the 
county in which the cause of action arose or in which the 
claimant resides; and upon such appeal said judge shall 
consider the matter and determine in his discretion the 
reasonableness of said agreement or fix the fee and direct 
an order to the Commission following his determination 


40 


IN THE SUPREME COURT 


SAUNDERS v. ADP TOTALSOURCE FI XI, INC. 
[872 N.C. 29 (2019)] 


therein. The Commission shall, within 20 days after receipt 
of notice of appeal from its action concerning said agree- 
ment or allowance, transmit its findings and reasons as 
to its action concerning such agreement or allowance to 
the judge of the superior court designated in the notice of 
appeal. In all other cases where there is no agreement for 
fee or compensation, the attorney or claimant may, by fil- 
ing written notice of appeal within five days after receipt 
of notice of action of the full Commission with respect 
to attorneys’ fees, appeal to the senior resident judge of 
the superior court of the district of the county in which 
the cause arose or in which the claimant resides; and 
upon such appeal said judge shall consider the matter 
of such fee and determine in his discretion the attorneys’ 
fees to be allowed in the cause. The Commission shall, 
within 20 days after notice of appeal has been filed, trans- 
mit its findings and reasons as to its action concerning 
such fee or compensation to the judge of the superior 
court designated in the notice of appeal; provided that 
the Commission shall in no event have any jurisdiction 
over any attorneys’ fees in any third-party action. In any 
case in which an attorney appeals to the superior court 
on the question of attorneys’ fees, the appealing attorney 
shall notify the Commission and the employee of any and 
all proceedings before the superior court on the appeal, 
and either or both may appear and be represented at 
such proceedings. 


The Commission, in determining an allowance of 
attorneys’ fees, shall examine the record to determine the 
services rendered. The factors which may be considered 
by the Commission in allowing a reasonable fee include, 
but are not limited to, the time invested, the amount 
involved, the results achieved, whether the fee is fixed 
or contingent, the customary fee for similar services, the 
experience and skill level of the attorney, and the nature 
of the attorney’s services. 


In making the allowance of attorneys’ fees, the 
Commission shall, upon its own motion or that of an 
interested party, set forth findings sufficient to support 
the amount approved. 
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The Commission may deny or reduce an attorney’s 
fees upon proof of solicitation of employment in viola- 
tion of the Rules of Professional Conduct of the North 
Carolina State Bar. 


Id. § 97-90(c) (2017) (emphases added). 


Subsection (c) contains no language that limits the superior court 
solely to “the [same] factors set forth in the statute” that are to be con- 
sidered by the Commission or that prohibits the superior court from 
“look[ing] beyond the evidence presented before the Commission or [ ] 
tak[ing] new evidence.” Saunders, 249 N.C. App. at 374, 791 S.E.2d at 
476. On the contrary, the statute vests the superior court judge with 
the authority to “consider the matter and determine in his discretion 
the reasonableness of said agreement or fix the fee” when there is an 
agreement, and “[i]n all other cases where there is no agreement for fee 
or compensation . . . [to] consider the matter of such fee and determine 
in his discretion the attorneys’ fees to be allowed in the cause.” N.C.G.S. 
§ 97-90(c) (emphases added). We find that the plain language of the 
statute—committing the matter of attorney’s fees to the superior court 
judge to “consider the matter” of a fee and “determine [it] in his discre- 
tion”—sets forth a broad, de novo fact-finding role to be played by the 
superior court. See, e.g., White v. White, 312 N.C. 770, 777-78, 324 S.E.2d 
829, 833 (1985) (explaining that “[i]t is well established that where mat- 
ters are left to the discretion of the trial court, appellate review is limited 
to a determination of whether there was a clear abuse of discretion,” 
and “[a] ruling committed to a trial court’s discretion is to be accorded 
great deference” and discussing how “[t]he findings of fact show that 
the trial court admitted and considered evidence relating to several of 
the twelve factors contained in” the statute at issue (emphasis added) 
(citations omitted)); see also Little v. Penn Ventilator Co., 317 N.C. 206, 
218, 345 S.E.2d 204, 212 (1986) (“The abuse of discretion standard of 
review is applied to those decisions which necessarily require the exer- 
cise of judgment. . . . [T]he reviewing court sits only to insure that the 
decision could, in light of the factual context in which it is made, be 
the product of reason.” (emphasis added)). Accordingly, we conclude 
that the Court of Appeals erred by reading strict limits into the statutory 
review to be conducted by the superior court. Instead, we hold that, in 
accord with the authority given in N.C.G.S. § 97-90(c) to “consider the 
matter” of attorney’s fees and “in his discretion” fix the attorney’s fees to 
be allowed, the superior court judge may take and consider additional 
evidence not presented to the Commission in order to properly consider 
the matter and exercise the court’s discretion. 
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Here, the Commission found that “[t]he only fee agreement of record 
at the Industrial Commission is the one entered into between [Teich’s 
firm] and plaintiff’ and concluded that “[t]here is no evidence of a fee 
agreement between plaintiff's counsel and any of plaintiff’s medical pro- 
viders, including Mr. Holappa.” The superior court, under its authority 
to “consider the matter” of attorney’s fees and “in [its] discretion” fix the 
attorney's fees to be allowed, considered the evidence, including an affi- 
davit from Mr. Holappa, and determined that there actually was such an 
agreement. In fact, the very same agreement between plaintiff's counsel 
and plaintiff that was before the Commission was the one submitted to 
the superior court for review; Mr. Holappa’s affidavit made clear that he 
was also a party to that agreement. The superior court thereupon found 
the following facts: 


7. With the knowledge and approval of Plaintiff and 
Mr. Holappa, attorney Mark T. Sumwalt and his firm The 
Sumwalt Law Firm were subsequently associated to assist 
in litigating the attendant care issues that had arisen in 
Plaintiff's claim as a result of Defendants’ refusal to 
voluntarily provide the recommended attendant care 
to Plaintiff and compensate Mr. Holappa for the attendant 
care services he provided to Plaintiff. 


8. Mr. Holappa, through Plaintiff’s counsel, submitted 
an affidavit to this Court in which he stated that he con- 
sented and agreed to Plaintiff's counsel’s pursuit of such 
recovery on his behalf with the understanding and desire 
that any recovery made on his behalf through Plaintiff's 
workers’ compensation claim would be subject to the 25% 
fee previously agreed to in the retainer agreement. 


9. Mr. Sumwalt was associated in approximately 
June 2012, and litigation commenced with the clear 
understanding of all parties involved that any compen- 
sation recovered on behalf of Mr. Holappa for providing 
attendant care services to Plaintiff would be subject to 
the previously agreed upon amount of 25% of any benefits 
ordered by the Industrial Commission, in accordance 
with the parties’ retainer agreement contract. 


13. Plaintiff's counsel did not request fees from the 
home modifications, equipment needs, prescription medi- 
cations, or compensation for psychological treatment that 
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Plaintiff's counsel obtained on Plaintiff's behalf through 
litigation, despite the significant monetary value of these 
awards. Plaintiff's counsel requested an attorneys’ fee 
only from the attendant care compensation obtained for 
Mr. Holappa in accordance with the retainer agreement. 


(Emphases added.) The court then concluded: 


1. ... Plaintiff's counsel participated in complex liti- 
gation, including the defense of the case on appeal before 
the Full Commission, predominantly on the issue of atten- 
dant care and with a contingency fee agreement with 
Plaintiff and Mr. Holappa in place. 


5. This Court therefore concludes that Plaintiff's 
counsel’s fee agreement of [ ] “25% of any recovery as 
Ordered by the North Carolina Industrial Commission” 
is reasonable. 


7. This Court... . [finds that the facts in Palmer] are 
not the facts of the instant case. Plaintiff's counsel had 
the consent of and a fee agreement with both Plaintiff and 
Mr. Holappa. 


(Emphases added.) (Citation omitted.) Having determined that 
Mr. Holappa was a party to the agreement between plaintiff and his 
counsel providing for attorney’s fees of “25% of any recovery,” the supe- 
rior court considered all the factors listed in subsection (c) and “in its 
discretion, determine[d] that a reasonable attorney’s fee . . . is 25% and 
shall therefore be allowed.” 


We note first that “[a] mere recital in an order that it is entered in the 
exercise of the court’s discretion does not necessarily make the subject 
of the order a discretionary matter” and “[r]ulings of the court on mat- 
ters of law are as a rule not discretionary.” Hollingsworth GMC Trucks, 
Inc. v. Smith, 249 N.C. 764, 767, 107 S.E.2d 746, 749 (1959) (first citing 
Poovey v. City of Hickory, 210 N.C. 630, 631, 188 S.E. 78, 79 (1936); 
then citing 2 Thomas Johnston Wilson, II & Jane Myers Wilson, McIntosh 
North Carolina Practice and Procedure (2d ed. 1956), § 1782(4) at 209). 
Here, the Court of Appeals determined that the superior court exceeded 
its discretionary authority under subsection (c) not only by taking addi- 
tional evidence, but also by “purport[ing] to adjudicate a question of 
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workers’ compensation law, 7.e., whether the Commission may order 
an attorney’s fee to be paid from the award of medical compensation.” 
Saunders, 249 N.C. App. at 374, 791 S.E.2d at 476. According to the 
Court of Appeals, “medical compensation is solely in the realm of the 
Industrial Commission, and § 97-90(c) gives no authority to the superior 
court to adjust such an award under the guise of attorneys’ fees.” Id. at 
374, 791 S.E.2d at 476 (quoting Palmer, 157 N.C. App. at 635, 579 S.E.2d 
at 908).2 We disagree and conclude that the superior court below acted 
exactly within the authority and discretion provided to it by the plain 
language of N.C.G.S. § 97-90(c). 


Moreover, contrary to the suggestion of the Court of Appeals, we do 
not consider N.C.G.S. § 97-90(c) to be an “obsolete relic.” Jd. at 375, 791 
S.E.2d at 477. In noting that subsection (c) was added in response to the 
Brice decision and “prior to the establishment of the Court of Appeals 
in 1967 and the establishment of [the Court of Appeals’] comprehensive 
jurisdiction to review direct appeals from the Industrial Commission,” 
id. at 371, 791 S.E.2d at 475; see also Act of June 2, 1967, ch. 669, sec. 1, 
1967 N.C. Sess. Laws 755, 755 (vesting appeals from Commission deci- 
sions for errors of law in the Court of Appeals), the Court of Appeals 
suggested that subsection (c)’s review of attorney’s fees was lodged in 
the superior court merely because the Court of Appeals was not yet 
in existence when subsection (c) was enacted. In that respect, we note 
that the legislature, following the creation of the Court of Appeals, more 
than once has amended subsection (c) without removing the superior 
court’s discretion to review attorney’s fees. The Workers’ Compensation 
Reform Act of 1994, ch. 679, sec. 9.1, 1993 N.C. Sess. Laws (Reg. Sess. 
1994) 394, 417-18; see also Act of July 11, 2013, ch. 278, sec. 1, 2013 N.C. 
Sess. Laws 755, 755-56 (authorizing the Commission to hear disputes 
between an employee’s previous and current attorneys regarding the 
division of a fee and providing that “[a]n attorney who is a party to an 
action under this subsection shall have the same rights of appeal as out- 
lined in subsection (c) of this section”). The superior court’s compre- 
hensive factual review of an attorney’s fee as contemplated by N.C.G.S. 
§ 97-90(c) is quite unlike the kind of analysis conducted by the Court of 
Appeals, which typically reviews for errors of law. See N.C.G.S. § 97-86 
(2017) (“[A]ppeal from the decision of [the] Commission to the Court 
of Appeals [is] for errors of law under the same terms and conditions 





2. This contention based on Palmer is misplaced, however, as neither the superior 
court nor the Commission purported to adjudicate the question of law that was at issue in 
Palmer. See Palmer, 157 N.C. App. at 627-28, 579 S.E.2d at 903-04. We express no opinion 
on the decision of the Court of Appeals in Palmer, which is not binding on this Court. 
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as govern appeals from the superior court to the Court of Appeals in 
ordinary civil actions.” (emphasis added)); see also id. § 7A-26 (2017) 
(providing that the Court of Appeals has “jurisdiction to review upon 
appeal decisions of the several courts of the General Court of Justice 
and of administrative agencies, upon matters of law or legal inference” 
(emphasis added)). 


Indeed, the appellate jurisdiction now possessed by the Court of 
Appeals was the same as that possessed by the superior court before the 
enactment of subsection (c), as explained in Brice: 


When the appeal comes on for hearing[,] it is heard by the 
presiding [superior court] judge who sits as an appellate 
court. His function is to review alleged errors of law made 
by the Industrial Commission, as disclosed by the record 
and as presented to him by exceptions duly entered. 
Necessarily, the scope of review is limited to the record 
as certified by the Commission and to the questions of law 
therein presented. 


... ‘In passing upon an appeal from an award of the 
Industrial Commission in a proceeding coming within 
the purview of the act, the Superior Court is limited in 
its inquiry to these two questions of law: (1) Whether or 
not there was any competent evidence before the com- 
mission to support its findings of fact; and (2) whether 
or not the findings of fact of the commission justify its 
legal conclusions and decision. The Superior Court can- 
not consider the evidence in the proceeding in any event 
for the purpose of finding the facts for itself. 


Brice, 249 N.C. at 82, 105 S.E.2d at 445 (emphasis added) (citations 
omitted) (first quoting Penland v. Bird Coal Co., 246 N.C. 26, 33, 97 
S.E.2d 432, 438 (1957); then quoting Thomason v. Red Bird Cab Co., 235 
N.C. 602, 605, 70 S.E.2d 706, 708 (1952)). We conclude that subsection 
(c)—enacted “in response to the Brice decision,” Sawnders, 249 N.C. 
App. at 371, 791 S.E.2d at 475—is separate from the appellate review 
for errors of law that was formerly vested in the superior court and is 
now vested in the Court of Appeals; instead, a review under subsection 
97-90(c) is a unique, fact-based avenue of review covering a limited sub- 
ject matter? that the legislature has chosen to vest in the superior court. 





3. Notably, the matter of attorney’s fees is not the only area under the Act that the 
legislature has committed to the discretion of the superior court. In 1983, after the creation 
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Conclusion 


In sum, we hold that the decision of the Court of Appeals here is 
inconsistent with N.C.G.S. § 97-90(c) and that the superior court had 
jurisdiction to take and consider additional evidence not previously con- 
sidered by the Commission. We further conclude that the superior court 
based its determination on factual findings and an exercise of discre- 
tion, as specifically authorized in N.C.G.S. § 97-90(c). Accordingly, we 
reverse the decision of the Court of Appeals and remand this case to 
that court for remand to the superior court for further remand to the 
Commission for entry of an order setting attorney's fees as determined 
by the superior court, and for additional proceedings not inconsistent 
with this opinion. 


REVERSED AND REMANDED. 


Justice EARLS did not participate in the consideration or decision 
of this case. 





of the Court of Appeals, the legislature added N.C.G.S. § 97-10.2(j), providing that when an 
employee obtains a judgment pursuant to a settlement from a third-party tortfeasor, the 
employee or the employer (or the employer’s insurance carrier) may apply to the superior 
court to have the presiding judge determine the amount of the employer’s lien. Act of June 
30, 1983, ch. 645, sec. 1, 1983 N.C. Sess. Laws 604, 604; see Act of June 26, 1991, ch. 408, sec. 1, 
1991 N.C. Sess. Laws 768, 772 (amending subsection (j) to provide that “with or without the 
consent of the employer, the [superior court] judge shall determine, in his discretion, 
the amount, if any, of the employer's lien” (emphasis added)); see, e.g., Easter-Rozzelle 
v. City of Charlotte, 370 N.C. 286, 300, 807 S.E.2d 122, 131 (2017) (concluding that the 
plaintiff did not waive his right to compensation under the Act by settling with a third- 
party tortfeasor and receiving settlement proceeds and that “either party here may apply 
to the superior court judge to determine the amount of defendant's lien”). 
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STATE OF NORTH CAROLINA 
v. 
DARREN WAYNE GENTLE 
No. 240A18 
Filed 1 February 2019 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, __—sN.C. App. __, 817 S.E.2d 833 
(2018), finding no error in part and dismissing defendant’s appeal in part 
from a judgment and an order for satellite-based monitoring entered on 
6 October 2016 by Judge Lindsay R. Davis in Superior Court, Randolph 
County. Heard in the Supreme Court on 8 January 2019. 


Joshua H. Stein, Attorney General, by Joseph E. Elder, Assistant 
Attorney General, for the State. 


Richard J. Costanza for defendant-appellant. 
PER CURIAM. 


AFFIRMED. 
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STATE OF NORTH CAROLINA 
v. 
JERRY GIOVANI THOMPSON 


No. 24A18 
Filed 1 February 2019 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, __—sN.C. App. ___, 809 S.E.2d 340 
(2018), vacating and remanding a judgment entered on 3 January 2017 
by Judge William R. Bell in Superior Court, Mecklenburg County. Heard 
in the Supreme Court on 2 October 2018. 


Joshua H. Stein, Attorney General, by Derrick C. Mertz, Special 
Deputy Attorney General, and Robert T. Broughton, Assistant 
Attorney General, for the State-appellant. 


Erik R. Zimmerman and Travis S. Hinman for defendant-appellee. 


PER CURIAM. 


The decision of the Court of Appeals is vacated and this case is 
remanded to the Court of Appeals for reconsideration in light of our 
decision in State v. Wilson, N.C. ; S.E.2d__ (Dec. 21, 2018) 
(No. 295PA17). 





VACATED AND REMANDED. 


Justice EARLS did not participate in the consideration or decision 
of this case. 
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SCIGRIP, INC v. OSAE 
[872 N.C. 49 (2019)] 


SCIGRIP, INC. F/x/a IPS STRUCTURAL ) 
ADHESIVES HOLDINGS, INC., anp ) 
IPS INTERMEDIATE ) 
HOLDINGS CORPORATION ) 
) 
Vv. ) Durham County 

) 
SAMUEL B. OSAE anp ) 
SCOTT BADER, INC. ) 


No. 139A18 


SPECIAL ORDER 





Plaintiffs’ 23 January 2019 Motion to Protect Against Disclosure of 
Confidential or Trade Secret Information at Oral Argument is ALLOWED 
only as to plaintiffs’ request that the Court prohibit the parties from 
revealing any alleged confidential or trade secret information during 
oral argument. To the extent the parties need to do so, they may utilize 
the key referenced in plaintiffs’ motion. 


In all other respects, plaintiffs’ motion is DENIED. 
By order of the Court in Conference, this the 30th day of January, 2019. 


s/Earls, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 1st day of February, 2019. 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 


s/M.C. Hackney 
Assistant Clerk 
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STATE v. J.C. 
[872 N.C. 50 (2019)] 


STATE OF NORTH CAROLINA ) 
) 
Vv. ) Onslow County 
) 
J.C. ) 
No. 405PA17 
ORDER 


The Motion to Restrict Electronic Access, Place Case “Under Seal,” 
and Redact Superior Court Case Numbers from All Published Materials 
filed by petitioner in this case is decided as follows: the motion is allowed 
to the extent that the materials filed in this case, such as the record, 
briefs, motions, orders, and other filings in this case will not be posted 
upon the North Carolina appellate court electronic filing site and that 
any opinion, orders, or similar documents published by the Court in this 
case will, from and after the date of the entry of this order, omit petition- 
er’s name (as compared to his initials or a pseudonym) and the Onslow 
County file number(s) relevant to this case. The motion is denied to 
the extent that the Court declines to remove the Court of Appeals case 
number(s) from any opinions, orders, or similar documents published 
by the Court in this case. 


By order of the Court in conference, this the 30" day of January, 2019. 


s/Earls, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 1* day of February, 2019. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 


s/M.C. Hackney 
Assistant Clerk, Supreme Court of 


North Carolina 
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DIsPosivION OF PETITIONS FOR DISCRETIONARY REVIEW UNpER G.S. 7A-31 























30 January 2019 
001P19 Teressa B. Rouse 1. Petitioner’s PDR Under N.C.G.S. 1. 
v. Forsyth County § 7A-31 (COA17-884) 
Department of 
Social Services 2. Respondent’s Conditional PDR Under | 2. 
N.C.G.S. § 7A-31 
3. Respondent’s Motion to Stay 3. Allowed 
Reinstatement of Employee 01/14/2019 
002A19 State v. John 1. State’s Motion for Temporary Stay 1. Allowed 
Thomas Coley (COA18-234) 01/04/2019 
2. State’s Petition for Writ of Supersedeas | 2. 
003P19 State v. Eric 1. State’s Motion for Temporary Stay 1. Allowed 
Wilson Taylor (COA17-1284) 01/09/2019 
Dissolved 
01/30/2019 
2. State’s Petition for Writ of Supersedeas | 2. Denied 
3. State’s PDR Under N.C.G:S. § 7A-31 3. Denied 
007P19 Melinda Finan and 1. Plt’s (Melinda Finan) Pro Se Motion 1. Denied 
Robert Quin v. Child | for Appeals 01/07/2019 
Protective Service 
2. Plt’s (Melinda Finan) Pro Se Motion 2. Denied 
for Stay 01/07/2019 
3. Plt’s (Melinda Finan) Pro Se Motion 3. Dismissed 
for Change of Venue 01/07/2019 
O11A19 State v. Tyler 1. Def’s NOA Based Upon a Dissent 1. 
Deion Greenfield (COA17-802) 
2. State’s PDR Under N.C.G.S 2: 
3. State’s Motion for Temporary Stay 3. Allowed 
01/23/2019 
4. State’s Petition for Writ of Supersedeas | 4. Allowed 
01/23/2019 
5. Joint Motion to Stay Briefing 5. Allowed 
01/29/2019 
013P19 In the Matter of the 1. Def’s Pro Se Emergency Motion to 1. Denied 
Estate of Johnnie Stay (COAP18-859) 01/10/2019 
Edward Harper i ; 
v. Kim L. Harper 2. Def’s Pro Se Petition for Writ of 2. Denied 








Certiorari to Review Order of COA 





01/10/2019 
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DIsPosiTION OF PETITIONS FOR DISCRETIONARY REVIEW UNpER G.S. 7A-31 





























v. Wilson County, 
et al. 





for Rehearing 





30 January 2019 
016P19 In the Matter of 1. Appellant’s Motion for Temporary 1. Allowed 
the Foreclosure Stay (COA18-419) 01/11/2019 
of a Deed of Trust , 7 oe 
Executed by 2. Appellant’s Petition for Writ of 2. 
Michael D. Radeliff | Supersedeas 
and Margene K. », 
Radcliff Dated oo PDR Under N.C.G.S. 3. 
May 23, 2003 and , 
Recorded in Book 
1446 at Page 2024 
and Rerecorded in 
Book 1472 at Page 
2465 in the Iredell 
County Public 
Registry, North 
Carolina 
020P18-2 Vincent J. 1. Plt’s Motion for Temporary Stay 1. Denied 
Mastanduno, (COA17-1058) 11/05/2018 
Employee v. ; . ne . 
National Freight 2. Plt’s Petition for Writ of Supersedeas 2. Denied 
Industries, 11/05/2018 
rene lovee om d h 3. Plt’s Petition for Writ of Certiorari to | 3. Denied 
ee Review Order of COA 
Insurance Company, 
Carrier 4, Plt’s PDR Under N.C.G.S § 7A-31 4. Denied 
020P19 State v. Utaris 1. State’s Motion for Temporary Stay 1. Denied 
Mandrel Reid (COAP18-888) 01/18/2019 
2. State’s Petition for Writ of Supersedeas | 2. Denied 
01/18/2019 
030P19 State v. Robert 1. Def’s Motion for Temporary Stay 1. Allowed 
Paul DeLair (COA18-124) 01/23/2019 
2. Def’s Petition for Writ of Supersedeas | 2. 
3. Def’s Notice of Appeal Based Upon a 3. 
Constitutional Question 
4. Def’s PDR Under N.C.G.S. § 7A-31 4, 
035P19 State v. Keven 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Anthony Morgan Mandamus (COA18-575) 01/23/2019 
2. Def’s Pro Se Motion for Dismissal 2. Dismissed 
of Charges 01/23/2019 
3. Def’s Pro Se Motion for Immediate 3. Dismissed 
Release from the North Department 01/23/2019 
of Corrections 
040P18-2 Amy S. Grissom Plit’s PDR Under N.C.G.S. § 7A-31 Denied 
v. David I. Cohen (COA18-66) 
041P17-5 Arthur O. Armstrong | Plt’s Pro Se Motion for Petition Dismissed 
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DIsPosivION OF PETITIONS FOR DISCRETIONARY REVIEW UNpER G.S. 7A-31 


























30 January 2019 
047P02-18 State v. George Def’s Pro Se Petition for Writ of Denied 
W. Baldwin Certiorari to Review Order of Superior 12/21/2018 
Court, Alamance County 
054P18-2 State v. Carnell Def’s Pro Se Motion for PDR Dismissed 
Lavance Calhoun (COAP18-799) 
Ervin, J., 
recused 
056PA17 Dr.Robert Corwin, Plt’s Petition for Rehearing Denied 
as Trustee for the 
Beatrice Corwin 
Living Irrevocable 
Trust on behalf 
of class of those 
similarly situated 
v. British American 
Tobacco PLC , et al. 
069A06-4 State v. Terraine 1. State’s Motion for Temporary Stay 1. Allowed 
Sanchez Byers (COA18-250) 01/15/2019 
2. State’s Petition for Writ of Supersedeas | 2. Allowed 
01/16/2019 
3. State’s Notice of Appeal Based Upon 3. 
a Dissent 
7OPA16-3 State v. Nicolas 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Olivares Pineda Certiorari to Review Order of Superior 
Court, Wake County 
2. Def’s Pro Se Motion to Appoint Counsel | 2. Dismissed 
as moot 
093P18-2 Latonya A. Taylor, 1. Plt’s Motion for Reconsideration 1. Dismissed 
Individually, and as 
the Administratrix 2. Def’s Motion to Strike Motion for 2. Dismissed 
of the Estates of Reconsideration as moot 
Sylvester Taylor 
and Angela Taylor; 
and as Guardian ad 
Litem of J.T., N.H., 
and A.H., Minor 
Children v. Wake 
County d/b/a the 
Division of Social 
Services 
123A95-3 State v. Ervy L. Def’s Pro Se Motion to Appoint Counsel Dismissed 
Jones, Jr. 
131P01-15 State v. Anthony Def’s Pro Se Petition for Writ of Dismissed 
Dove Certiorari to Review Order of Superior 
Ervin, J., 








Court, Lenoir County 





recused 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 
30 January 2019 
139A18 SciGrip, Inc., et al. Tobias S. Hampson’s Motion to Allowed 
v. Osae, et al. Withdraw as Appellate Counsel 01/02/2019 
139A18 SciGrip, Inc., et al. Pits’ Motion to Close Courtroom Denied 
v. Osae, et al. During Oral Argument and to Seal Oral 01/14/2019 
Argument Recording 
139A18 SciGrip, Inc., et al. Plts’s Motion to Protect Against Special Order 
v.Osae, et al Disclosure of Confidential or Trade 
Secret Information at Oral Argument 
178P18 Elizabeth E. 1. Plt’s Motion for Temporary Stay 1. Allowed 
LeTendre (COA17-1108) 01/23/2019 
v. Currituck County, Dissolved 
North Carolina 01/30/2019 
2. Plt’s Petition for Writ of Supersedeas 2. Denied 
3. Plt’s Notice of Appeal Based Upon a 3. Dismissed 
Constitutional Question ex mero motu 
4, Plt’s PDR Under N.C.G.S. § 7A-31 4. Denied 
201PA12-5 Margaret Dickson, Consent Motion to Dismiss Appeal Allowed 
Plaintiff v. Robert 01/04/2019 
Rucho, et al., 
Defendants Earls, J., 
recused 
North Carolina 
State Conference 
of Branches of the 
NAACP, Plaintiffs 
v. The State of NC, 
Defendants 
217PA17-2 State v. Marvin 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Everett Miller, Jr. (COA16-1206-2) 
2. Dismissed 
2. State’s Motion to Deem Response as moot 
Timely Filed 
219P18 Greater Harvest 1. Plt’s Notice of Appeal Based Upon a 1. Dismissed 
Global Ministries, Constitutional Question (COA17-630) ex mero motu 
Inc. v. Blackwell 
Heating & Air 2. Plt’s PDR Under N.C.G.S. § 7A-31 2. Denied 
Conditioning, Inc. 
230P17-4 State v. Anthony Def’s Pro Se Motion for All Writs Act Dismissed 








Lee McNair 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 
30 January 2019 
233P12-2 State v. Montrez 1. State’s Motion for Temporary Stay 1. Allowed 
Benjamin Williams (COA16-178) 10/05/2018 
2. State’s Petition for Writ of Supersedeas | 2. 
3. Def’s Motion for Temporary Stay 3. Allowed 
10/05/2018 
4. Def’s Petition for Writ of Supersedeas | 4. 
5. Def’s Motion to Remove from 5. Dismissed 
Electronic Site without 
prejudice to 
refile with 
more specificity 
01/30/2019 
235P18-2 State v. Ty Def’s Pro Se Petition for Writ of Denied 
Rayshun Davis Habeas Corpus 12/14/2018 
248A18 Sykes, et al. v. Blue 1. Def’s (Cigna Healthcare of North 1. Allowed 
Cross and Blue Carolina, Inc.) Motion to Admit Joshua 
Shield of North B. Simon Pro Hac Vice 
Carolina, et al. 
2. Def’s (Cigna Healthcare of North 2. Allowed 
Carolina, Inc.) Motion to Admit Warren 
Haskel Pro Hac Vice 
3. Def’s (Cigna Healthcare of North 3. Allowed 
Carolina, Inc.) Motion to Admit Dmitriy 
Tishyevich Pro Hac Vice 
4. Def’s (Blue Cross and Blue Shield of 4. Allowed 
North Carolina) Motion to Admit Peter 
M. Boyle Pro Hac Vice 
5. Def’s (Blue Cross and Blue Shield 5. Allowed 
of North Carolina) Motion to Admit 
Christina E. Fahmy Pro Hac Vice 
253P 18-2 In re Webster Waller | Petitioner’s Pro Se Petition for Writ of Denied 
Habeas Corpus 01/28/2019 
255A17 Billie Bruce Justus Tobias S. Hampson’s Motion to Allowed 
as Administrator Withdraw as Appellate Counsel 01/02/2019 





of the Estate of 
Pamela Jane Justus 
v. Rosner, et al. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REviEW UNprr G.S. 7A-31 


























Pulley, Assistant 
Superintendent for 
Custody — Nash 
Correctional; Erik 
Hooks, Secretary of 
the North Carolina 
Department of 
Public Safety 








30 January 2019 
259P18 Aisha D. Flood, Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Administrator (COA17-740) 
of the Estate of 
Maurice A. Harden 
v. Jonathan Henry 
Crews, Individually, 
and Jonathan Henry 
Crews, in his capac- 
ity as amember 
of Raleigh Police 
Department, and 
City of Raleigh 
264PA18 In the Matter of 1. North Carolina Association of Social 1. Allowed 
B.O.A. Service Attorneys’ Motion to Allow 01/02/2019 
Access to Record on Appeal 
2. North Carolina Association of Social 2. Allowed 
Service Attorneys’ Motion for Extension | 01/02/2019 
of Time to File Amicus Brief 
266P18-3 State v. Charles 1. Def’s Pro Se Petition for 1. Dismissed 
Antonio Means Writ of Certiorari to Review Order of 
Superior Court, Johnston County 
2. Def’s Pro Se Petition for 2. Dismissed 
Writ of Mandamus 
3. Def’s Pro Se Motion to Proceed 3. Allowed 
In Forma Pauperis 
282P18 State v. Christopher | 1. State’s Motion for Temporary Stay 1. Allowed 
Jamme Whitfield (COA17-184) 08/31/2018 
and State v. Corey Dissolved 
Levi Banner 01/30/2019 
2. State’s Petition for Writ of Supersedeas | 2. Denied 
3. State’s PDR Under N.C.G.S. § 7A-31 3. Denied 
4. Def’s (Corey Levi Banner) Pro Se PDR | 4. Denied 
Under N.C.G.S. § 7A-31 
294A18 State v. Jeffery 1. Def’s Notice of Appeal Based Upon a 1. 
Daniel Waycaster Dissent (COA17-1249) 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Allowed 
296P15-3 Ernest James Petitioner’s Pro Se Petition for Denied 
Nichols v. Brian Writ of Habeas Corpus 01/11/2019 
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DIsPosITION OF PETITIONS FOR DISCRETIONARY REVIEW UNpER G.S. 7A-31 




















30 January 2019 
301P16-3 Michael Anthony 1. Petitioner’s Pro Se Petition for Writ of | 1. Denied 
Taylor v. Carlos Habeas Corpus 01/22/2019 
Hernandez, 
Superintendent 2. Petitioner’s Pro Se Motion for Notice 2. Dismissed 
of Avery-Mitchell of Constitutional Challenge as moot 
Correctional 01/22/2019 
Institution 3. Petitioner’s Pro Se Motion to Proceed | 3. Allowed 
In Forma Pauperis 01/22/2019 
304P18 State v. Maurice Def’s Pro Se Motion for PDR Denied 
McKinnon (COAP18-494) 
305P97-8 Egbert Francis, Jr. Petitioner’s Pro Se Motion for Civil Dismissed 
v. Municipal Court of | Contempt 
Wake County, et al. 
311P18 State v. Shakita 1. State’s Motion for Temporary Stay 1. Allowed 
Necole Walton (COA17-1359) 09/21/2018 
2. State’s Petition for Writ of Supersedeas | 2. Allowed 
3. State’s PDR Under N.C.G:S. § 7A-31 3. Allowed 
313P18 Dunhill Holdings, 1. Plaintiff/Counter- Defendant and 1. Allowed 
LLC, Plaintiff/ Third-Party Def’s Motion for Temporary | 09/24/2018 
Counter-Defendant Stay (COAP18-613) Dissolved 
v. Tisha L. Lindberg, 01/30/2019 
Defendant/Counter- 
Plaintiff and Wes 2. Plaintiff/Counter-Defendant and 2. Denied 
Massey, Craig Third-Party Def’s Petition for Writ of 
Herndon, Hardee Supersedeas 
patnitt and Derek | 3. Defendant/ Counter-Plaintiff and 3. Denied 
Cone, Vetencants | Third-Party Plaintiff's Motion for 
Expedited Consideration 
Tisha L. Lindberg, 
Third-Party Plaintiff 
v. Greg Lindberg, 
Third-Party 
Defendant 
318P18 Patricia M. Brady Plit’s PDR Under N.C.G.S. § 7A-31 Denied 





v. Bryant C. Van 
Vlaanderen; Renee 
M. Van Vlaanderen; 
Marc S. Townsend; 
Linda M. Townsend; 
United Tool & 
Stamping Company 
of North Carolina, 
Inc.; United Realty 
of North Carolina, 
LLC; Enterprise 
Realty, LLC; and 
Waters Edge Town 
Apartments, LLC 





(COA18-61) 
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DISPosITION OF PETITIONS FOR DISCRETIONARY REVIEW UNprrR G.S. 7A-31 




















30 January 2019 
321P18 Rebecca R. Davis Pits’ Petition for Writ of Certiorari to Denied 
and Matthew M. Review Decision of COA (COA17-1153) 
Davis, Individually 
and on behalf of 
Jeanette B. Davis, 
Trustor of the 
Jeanette B. Davis 
Revocable Trust 
Dated March 11, 
2002; and Matthew 
M. Davis, on behalf 
of his children, 
Mallory Fay Davis 
and Matthew 
McCabe Davis, Jr. 
v. Janet D. Rizzo, 
Individually and 
as Trustee of the 
Jeanette B. Davis 
Revocable Trust 
Dated March 11, 
2002; Anne Page 
Watson, and 
Intervenor Jeanette 
B. Davis 
326P17-2 State v. Ricky D. 1. Def’s Pro Se Motion for Notice of 1. Dismissed 
Wagoner Appeal (COAP17-575) ex mero motu 
2. Def’s Pro Se Motion for PDR 2. Denied 
328A11 State v. Tony Motion to Withdraw as Counsel and Allowed 
Savalis Summers Allow the Office of Appellate Defender 01/16/2019 
to Appoint Substitute Counsel 
331A18 Craig Franklin 1. Petitioner’s Notice of Appeal Based 1. Allowed 
Smith v. North Upon a Constitutional Question 12/05/2018 
Carolina Board of (COA17-996) 
Funeral Service 
2. Respondent’s Motion to 2. Allowed 
Dismiss Appeal 
334P18 Janice Thompson Plit’s PDR Under N.C.G.S. § 7A-31 Denied 
v. Christopher Lee (COA17-1194) 
Bass and Donald 
Wayne Boyd 
337P18 In the Matter of Petitioner’s PDR Under N.C.G.S. § 7A-31 | Denied 
C-R.D.G. (COA18-148) 
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DISPosITION OF PETITIONS FOR DISCRETIONARY REVIEW UNpER G.S. 7A-31 


























30 January 2019 
339A18 Francis X. De 1. Def’s Notice of Appeal Based Upon a 1. 
Luca and the Dissent (COA17-1374) 
New Hanover ; 7 
County Board of 2. Def’s PDR as to Additional Issues 2. Allowed 
pains etd 3. Plt’s (New Hanover County Board of 3. Allowed 
Vv. sos stem, MAUS | Education) PDR Under N.C.G.S. § 7A-31 
capacity as Attorney 
General of the State | 4, Intervenors’ Notice of Appeal 4, — 
of North Carolina, Based Upon a Dissent 
Defendant, and 
North Carolina 5. Intervenors’ PDR as to 5. Allowed 
Coastal Federation | Additional Issues 
and Sound Rivers, 
Inc., Intervenors 
342P18 State v. Hector Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Tepox Maldonado (COA17-643) 
346P18 Pamela C. Barrett, Plit’s PDR Under N.C.G.S § 7A-31 Denied 
Individually and (COA18-16) 
as Executor of the 
Estate of Donald 
Collins Clements, Jr. 
v. Nancy Coston 
348P18 State v. John 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Scott Hudson Certiorari to Review Order of Superior 
Court, New Hanover County 
2. Allowed 
2. Def’s Pro Se Motion to Proceed 
In Forma Pauperis 
3. Def’s Pro Se Motion to 3. Dismissed 
Appoint Counsel as moot 
352P18 Elizabeth E. 1. Plt’s Motion for Temporary Stay 1. Allowed 
LeTendre (COA18-163) 10/18/2018 
v. Currituck County, Dissolved 
North Carolina 01/30/2019 
and Michael ; . oo. . 
Long and Marie 2. Plt’s Petition for Writ of Supersedeas 2. Denied 
Long, Proposed 3. Plt’s PDR Under N.C.G.S. § 7A-31 3. Denied 
Intervenors 
354P18 AVR Davis Raleigh, 1. Plt’s Notice of Appeal Based Upon a 1.-- 
LLC v. Triangle Constitutional Question (COA17-958) 
Construction ; . . 
Company, Inc. 2. Plt’s PDR Under N.C.G.S. §7A-31 2. Denied 
3. Def’s Motion to Dismiss Appeal 3. Allowed 
355P18 State v. Shelly 1. State’s Petition for Writ of 1. Allowed 
Anne Osborne Supersedeas (COA18-9) 
2. State’s Application for 2. Allowed 
Temporary Stay 10/22/2018 
3. State’s PDR 3. Allowed 
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DIsPosITION OF PETITIONS FOR DISCRETIONARY REVIEW UNpER G.S. 7A-31 






































the Petition 





30 January 2019 
356P17-2 State v. Brandon Def’s Pro Se Petition for Writ of Denied 
Lee Habeas Corpus 12/28/2018 
357P18 Thorsten Plt’s PDR Under N.C.G.S. §7A-31 Denied 
Blumenschein (COA17-1299) 
v. Nicole 
Blumenschein 
367P18 State v. Trejuan 1. Def’s Notice of Appeal Based Upon a 1. Dismissed 
Marice White Constitutional Question (COA18-136) ex mero motu 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
368P18 In the Matter Respondent-Mother’s PDR Under Denied 
of V.P.M.A. N.C.G.S. § 7A-31 (COA17-1386) 
375A15-2 Dabeeruddin Khaja 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
v. Fatima Husna (COA17-763) 
2. Def’s Motion to Amend 2. Denied 
380P18 State v. John Def’s Pro Se Motion For Dismissal Dismissed 
Douglas Huckabee as moot 
385P18 State v. Daryll Def’s Pro Se PDR Under Denied 
Lamar Brooks N.C.G.S. § 7A-31 (COA18-64) 
391P18-2 Joseph Lee Ham Petitioner’s Pro Se Petition for Writ of Denied 
v. Supt. David Millis, | Habeas Corpus 12/07/2018 
et al. 
394P18 State v. Jasmine 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
L. Burton Certiorari to Review Order of Superior 
Court, Person County 
2. Def’s Pro Se Motion to Proceed 2. Allowed 
In Forma Pauperis 
3. Def’s Pro Se Motion to 3. Dismissed 
Appoint Counsel as moot 
401A18 State ex rel. Utilities | Joint Motion for Leave to File Allowed 
Commission Documents Under Seal 
v. Attorney General 
402P18 Denise Guidotti 1. Plt’s Pro Se PDR Under 1. Denied 
v. Donald Mac N.C.G.S. § 7A-31 (COA18-221) 
Moore, Sr. 
2. Plt’s Pro Se Motion to Amend 2. Allowed 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNpER G.S. 7A-31 


























30 January 2019 
405PA17 State v. J.C. 1. State’s Motion for Temporary Stay 1. Allowed 
(COA17-207-2) 11/27/2017 
2. State’s Petition for Writ of Supersedeas | 2. Allowed 
08/14/2018 
3. State’s PDR Under N.C.G.S. § 7A-31 3. Special Order 
08/14/2018 
4, State’s Petition for Writ of Certiorari | 4. Denied 
to Review Order of COA 08/14/2018 
5. Petitioner's Motion to Proceed Under 5. Allowed 
a Pseudonym 
6. Petitioner’s Motion to Restrict 6. Special 
Electronic Access, Place Case “Under Order 
Seal,” and Redact Superior Court Case 
Numbers from All Published Materials 
412P18 Annette Baker, 1. Pit’s PDR Under N.C.G. S. § 7A-31 ute 
PH.D. v. The (COA18-264) 
North Carolina 
Psychology Board 2. Plt’s Motion for Temporary Stay 2. Allowed 
01/23/2019 
3. Plt’s Petition for Writ of Supersedeas 3. 
418P18 State v. Jonathan 1. Def’s Pro Se Motion for PDR 1. Dismissed 
Adrian Fuller (COA17-495) 
2. Def’s Pro Se Petition for Writ 2. Denied 
of Certiorari 
421P18 Gregory H. Jones 1. Petitioner’s Pro Se Motion for 1. Dismissed 
v. Supt. Mike Certiorari 
Slagle, et al. 
2. Petitioner’s Pro Se Motion for 2. Dismissed 
Mandamus and Change of Venue 
422P18 State v. Samuel 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Eugene Geddie (COA18-332) 
2. Def’s Petition in the Alternative for 2. Denied 
Writ of Certiorari to Review Decision 
of COA 
425A18 Hamlet H.M.A., 1. Plt’s Notice of Appeal Based Upon a 1. 
LLC d/b/a Sandhills Dissent (COA17-744) 
Regional Medical : 2 . 
Center v. Pedro 2. Plt’s PDR as to Additional Issues 2. Denied 
Hernandez, M.D. 3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied 
429P18 State v. James Def’s PDR Under N.C.G:S. § 7A-31 Denied 
Opleton Bradley (COA17-1391) 
431P18 State v. Raymond Def’s Pro Se Petition for Writ of Dismissed 


Craig Johnson 








Certiorari to Review Order of COA 
(COAP18-798) 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 
30 January 2019 
436P18 State v. Joshua Def’s PDR Under N.C.G.S. § 7A-31 
Shane Baker (COA18-70) Denied 
438P09-2 State v. Darron 1. Def’s Pro Se Petition for Writ 1. Denied 
Jermaine Jones of Mandamus 
2. Dismissed 
2. Def’s Pro Se Motion to Appoint as moot 
Counsel 
Beasley, J., 
recused 
441A18 State v. Rontel 1. State’s Motion for Temporary Stay 1. Allowed 
Vincae Royster (COA18-2) 12/18/2018 
2. State’s Petition for Writ of Swpersedeas | 2. --— 
3. State’s Notice of Appeal Based 
Upon a Dissent 3. 
442P18 The Grande Villas Defs’ PDR Under N.C.G.S. § 7A-31 Denied 
at The Preserve 
Condominium 
Homeowners 
Association, Inc. 
v. Indian Beach 
Acquisition LLC and 
Thomas P. Ryan 
443P18 Pender Cowan Petitioner’s Pro Se Petition for Writ of Dismissed 
Cates, Jr. Habeas Corpus without 
v. Peter Bucholtz, prejudice 
Administrator 01/09/2019 
448P18 State v. Justin 1. State’s Motion for Temporary Stay 1. Allowed 
Delane Kraft (COA18-330) 12/21/2018 
2. State’s Petition for Writ of Supersedeas | 2. 
3.State’s PDR Under N.C.G.S. §7A-31 3. 
450P18 State v. Ron Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Cornelius Johnson (COA18-241) 
514PA11-3 State v. Harry 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Sharod James Certiorari to Review Order of Superior 











Court, Mecklenburg County 


2. Def’s Pro Se Motion to Proceed In 
Forma Pauperis 


3. Def’s Pro Se Motion to Appoint 
Counsel 





2. Allowed 


3. Dismissed 
as moot 
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DIsPosivION OF PETITIONS FOR DISCRETIONARY REVIEW UNpER G.S. 7A-31 











30 January 2019 
518P98-2 State v. Christopher | 1. Def’s Pro Se Motion for Extension 1. Dismissed 
Mosby of Time as moot 
2. Def’s Pro Se Motion for Notice 2. Dismissed 
of Appeal ex mero motu 
542P97-3 State v. Terrence Def’s Pro Se Petition for Writ of Denied 
L. Wright Habeas Corpus 01/15/2019 
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COUNTY OF DURHAM ex rEL. WILSON v. BURNETTE 
[872 N.C. 64 (2019)] 
COUNTY OF DURHAM, sy Anp THROUGH DURHAM DSS, Ex rEL. SHARON L. WILSON 
AND TIFFANY A. KING 
v. 
ROBERT BURNETTE 
No. 404A18 
Filed 29 March 2019 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, __—siN.C. App. __, 821 S.E.2d 840 (2018), 
vacating orders entered on 23 November 2016 by Judge Fred Battaglia in 
District Court, Durham County, and remanding for entry of new orders. 
Heard in the Supreme Court on 6 March 2019. 


Office of the County Attorney, by Geri Ruzage, Senior Assistant 
County Attorney, for plaintiff-appellant. 


Mary McCullers Reece for defendant-appellee. 


PER CURIAM. 


AFFIRMED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 
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EMILY N. PREISS anp WINE AND DESIGN, LLC 
v. 
WINE AND DESIGN FRANCHISE, LLC, HARRIET E. MILLS, PATRICK MILLS, 
AND CAPITAL SIGN SOLUTIONS, LLC 


No. 390A18 
Filed 29 March 2019 


Appeal pursuant to N.C.G.S. § 7A-27(a) from an order on motion 
for sanctions dated 19 July 2018 entered by Judge Gregory P. McGuire, 
Special Superior Court Judge for Complex Business Cases, in Superior 
Court, Wake County, after the case was designated a mandatory com- 
plex business case by the Chief Justice under N.C.G.S. § 7A-45.4. Heard 
in the Supreme Court on 6 March 2019. 


Law Offices of Hayes Hofler, PA., by R. Hayes Hofler, III, pro se, 
appellant. 


Batten Lee, PLLC, by Kari R. Johnson, Gloria T. Becker, and 


Matthew D. Mariani, for defendant-appellees Harriet E. Mills, 
Patrick Mills, and Capital Sign Solutions, LLC. 


PER CURIAM. 


AFFIRMED. 
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STATE OF NORTH CAROLINA IN THE GENERAL COURT 
OF JUSTICE 
COUNTY OF WAKE SUPERIOR COURT DIVISION 


17 CVS 11895 
EMILY N. PREISS and 
WINE AND DESIGN, LLC 


Plaintiffs, 
ORDER ON MOTION FOR 
V. SANCTIONS AND TO COMPEL 
DEPOSITION 
WINE AND DESIGN FRANCHISE, LLC; 
HARRIETT E. MILLS; PATRICK MILLS; 
and CAPITAL SIGN SOLUTIONS, LLC, 


Defendants. 





THIS MATTER comes before the Court upon Defendants Harriett 
E. Mills, Patrick Mills, and Capital Sign Solutions, LLC’s (“the Mills 
Defendants”) Motion for Sanctions and to Compel Deposition, (“Motion”, 
ECF No. 93), and a memorandum in support of the Motion. (ECF No. 
94.) The Mills Defendants seek sanctions pursuant to Rule 37 of the 
North Carolina Rules of Civil Procedure. N.C. Gen. Stat. § 1A-1, Rule 37 
(hereinafter, references to the General Statutes will be to “G.S.” and ref- 
erences to the Rules of Civil Procedure will be to “Rule(s)”). On June 11, 
2018, Plaintiffs filed a response in opposition to the Motion. (Pl. Resp. 
Opp. Mot. for Sanctions and Compel Depo., ECF No. 107.) 


On July 6, 2018, the Court held a hearing on the Motion. At the hear- 
ing, the Court advised counsel that it would grant the Motion and asked 
counsel for the Mills Defendants to file with the Court an affidavit in sup- 
port of her request for attorneys’ fees and costs. Thereafter, counsel for 
the Mills Defendants, Gloria T. Becker (“Becker”), filed two affidavits in 
support of her request for attorneys’ fees. (ECF Nos. 114 and 115.) 


THE COURT, having carefully considered the Motion, the briefs 
filed in support of and in opposition to the Motion, the arguments of 
counsel at the hearing, and other appropriate matters of record, con- 
cludes, in its discretion, that the Motion should be GRANTED for the 
reasons set forth below. 


I. FACTUAL BACKGROUND 


On February 12, 2018, the Court filed the Case Management Order 
(“CMO”) in this action. (CMO, ECF No. 49.) The CMO provided that 
“[t]he depositions of Plaintiffs Emily Preiss and Wine and Design, L.L.C. 
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shall take place . . . no later than April 16, 2018. Defendants shall be per- 
mitted to take Plaintiffs’ deposition before any other party is deposed.” 
(ECF No. 49, at p. 4.) 


On March 16, 2018, Defendants noticed the deposition of Emily 
Preiss (“Preiss”) for April 11, 2018, after confirming that date and time 
of was agreeable to all Parties. (Pl. Mot. for Protective Order, ECF 
No. 62, at ¥ 1.) 


On April 4, 2018, Plaintiffs filed a Motion for Protective Order 
pursuant to Rule 26(c) requesting that the Court “disallow” the Mills 
Defendants from taking Preiss’s noticed deposition on April 11, 2018 
because “the notices of deposition [were] interposed on Ms. Preiss to 
annoy, confuse, harass and oppress her [and ] [e]ven if not for those pur- 
poses, Ms. Preiss cannot be expected to give a coherent deposition under 
her present mental incapacities.” (ECF No. 62, at p. 3.) Also on April 
4, 2018, Plaintiffs filed a Motion for Extension of Discovery Deadlines 
(ECF No. 64) requesting a 30-day extension of the time allowed to com- 
plete fact discovery. On April 5, 2018, the Mills Defendants filed writ- 
ten responses to the Motion for Protective Order (ECF No. 65) and the 
Motion for Extension of Discovery Deadlines (ECF No. 66) in which they 
catalogued the various ways counsel for Plaintiffs had utilized motions 
practice to avoid participating in the discovery process. 


The Court issued an Order that expedited the briefing schedule for 
the Motions. (Order Expediting Briefing, ECF No. 67.) The Court was 
unable to hold a hearing on Plaintiffs’ motions until April 11, 2018, effec- 
tively preventing the Mills Defendants from taking the noticed deposi- 
tions of Preiss on that date. (Notice of Hearing and Or. To Appear, ECF 
No. 71.) 


At the hearing on April 11, 2018, the Court orally notified counsel 
that the depositions of Preiss and Wine and Design, L.L.C. would thereaf- 
ter be Ordered to take place on April 25, 2018, starting at 9:00 a.m., at the 
offices of counsel for the Mills Defendants in Raleigh, North Carolina. 


On April 12, 2018, the Court issued an Order on Plaintiffs’ Motion for 
Extension of Discovery Deadlines. (ECF No. 73.) The Order stated that 
“[t]he depositions of Plaintiffs Emily Preiss and Wine and Design, L.L.C. 
shall take place on April 25, 2018 .. . starting at 9:00 a.m.” (ECF No. 
73, at p. 2 (emphasis in original).) 


Also on April 12, 2018, the Court issued an Order on Plaintiff's 
Motion for Protective Order (ECF No. 74) that contained a second 
explicit statement that “the depositions of Plaintiffs Emily Preiss and 
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Wine and Design, L.L.C. shall take place at 4141 Parklake Avenue, Suite 
350, Raleigh, North Carolina 27612 on April 25, 2018 beginning at 9:00 
a.m.” (ECF No. 74, at p. 2 n. 1.) 


On April 25, 2018 at 9:00 am. Becker and counsel for Defendant 
Wine and Design Franchise, LLC were present at the designated location 
for the deposition, had a court reporter present, and were prepared to 
take Preiss’s deposition. However, neither Preiss nor Plaintiff's counsel, 
R. Hayes Hofler (“Hofler”) appeared at the designated location. At 9:30 
a.m. neither Preiss nor Hofler had yet appeared, and Becker released 
the court reporter to leave. Shortly thereafter, Hofler telephoned Becker 
and claimed that he mistakenly believed the deposition was scheduled 
to begin at 10:00 a.m. (Br. Supp. Mot. for Sanctions, ECF No. 94, at p. 2.) 
When Becker asked if Hofler was on his way to Raleigh from his Durham 
office!, Hofler responded that he had not yet left his office. (Id.) Becker 
advised Hofler that, under the circumstances, she would not recall the 
court reporter and wait indefinitely for Hofler and Preiss to appear.” 


Il. LEGAL ANALYSIS 


A. Rule 37(d) justifies an award of sanctions against Hofler, in 
this case 


Rule 37 provides that 


If a party .. . fails [ ] to appear before the person who is to 
take his deposition, after being served with proper notice, 
. .. the court in which the action is pending on motion 
may make such orders in regard to the failure as are just, 
and among others it may take any action authorized under 
subdivisions a, b, and c of subsection (b)(2) of this rule. 
In lieu of any order or in addition thereto, the court 
shall require the party failing to act to pay the reasonable 
expenses, including attorney's fees, caused by the failure, 
unless the court finds that the failure was substantially 
justified or that other circumstances make an award of 
expenses unjust. 





1. Mills Defendants contend, and Hofler does not dispute, that Hofler’s offices are at 
least 30 minutes away from the location designated for the depositions. 


2. Preiss apparently appeared at the deposition location, alone, at 10:30 a.m. 
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Rule 37(d)(emphasis added). The available sanctions under Rule 37(b)(2)(a)-(c) 
include: 


a. An order that the matters regarding which the order 
was made or any other designated facts shall be 
taken to be established for the purposes of the action 
in accordance with the claim of the party obtaining 
the order; 


b. An order refusing to allow the disobedient party to 
support or oppose designated claims or defenses, or 
prohibiting him from introducing designated matters 
in evidence; 


[and] 


c. An order striking out pleadings or parts thereof, or 
staying further proceedings until the order is obeyed, 
or dismissing the action or proceeding or any part 
thereof, or rendering a judgment by default against 
the disobedient party. 


Although the Court would be inclined to consider more severe sanc- 
tions, Becker made clear at the hearing that she seeks only an award of 
fees in this situation. 


There is no dispute that Preiss and Hofler did not appear at the des- 
ignated time and location for the Court-ordered deposition of Preiss. 
Instead, Hofler contends that he mistakenly thought that the deposition 
was scheduled to begin at 10:00 a.m., and was willing to proceed with 
the deposition at a later time after he and Preiss arrived at the deposition 
location. Hofler argues that he should not be required to pay attorneys’ 
fees because Preiss did not fail to appear at her deposition, she merely 
arrived late, and her late arrival was the result of Hofler’s mistake. (ECF 
No. 107, at pp. 6-8.) Such mistake, Hofler contends, is a “circumstance[ ] 
mak[ing] an award of expenses unjust.” (/d (citing Rule 37(d)).) 


The Court is not persuaded by Plaintiffs’ argument, considering 
the factual and procedural background of this Motion and this case. 
The time set for the deposition was noted clearly in open court, fea- 
tured in bold-face type in the Order on the Motion for Extension of 
Discovery Deadlines, and cross-referenced in the Order on the Motion 
for Protective Order issued that same day. There was no excuse that 
substantially justified Hofler’s mistake as to the time for the deposition. 
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B. Counsel for the Mills Defendants has presented sufficient 
evidence to justify an award of attorneys’ fees in the 
amount requested 


“[A]n award of attorney’s fees usually requires that the trial court 
enter findings of fact as to the time and labor expended, skill required, 
customary fee for like work, and experience or ability of the attorney 
based on competent evidence.” Couch v. Private Diagnostic Clinic, 146 
N.C. App. 658, 672, 554 S.E.2d 356, 366 (2001). 


The Mills Defendants seek a total of $4,100.00 in fees for services and 
costs. Mills Defendants submitted affidavits in support of the attorneys’ 
fees and costs incurred from Preiss and Hofler’s failure to appear at the 
deposition. (Becker Affs., ECF Nos. 114 and 115.) The Mills Defendants 
seek fees in the amount of $3,770.00 for: 10.3 hours of legal services per- 
formed by Becker at an hourly rate of $225.00; 5.9 hours of legal services 
performed by Matthew D. Mariani at an hourly rate of $175.00; and 5.6 
hours of paralegal work at an hourly rate of $75.00. (ECF No. 115, at § 6.) 
The Mills Defendants also seek costs for Superior Court Reporting 
(appearance and deposition fee) of $330.00. (/d.) 


The hourly fees charged by Becker and Mariani are discounted to the 
Mills Defendants, and are substantially below the hourly rates they typi- 
cally charge. (ECF No. 115, at 4 3 and 4.) The hourly rates charged by 
the two attorneys and the paralegal also are lower than rates charged 
by comparably skilled and experienced attorneys practicing complex 
business litigation law in North Carolina. The Mills Defendants submit- 
ted evidence that the standard and customary rates charged for such 
services “range from $250.00/hour to $400.00/hour for a Partner; $200.00/ 
hour to $300.00/hour for associates; and $100/hour to $150[.00]/hour for 
paralegals.” (ECF No. 115, at ¢ 5.) 


The Mills Defendants also submitted evidence that the professional 
services performed as a result of Preiss and Hofler’s failure to appear at 
the deposition included “drafting and serving of the amended Notices 
of Deposition . . . ; attendance of the actual depositions where [P]lain- 
tiffs and counsel failed to appear; drafting and filing of the [Motion]; 
researching case law, drafting and filing of the Memorandum of Law in 
Support of the [Motion]; preparation for the hearing on the [Motion]; 
travel to/from and attendance of hearing on [the Motion]; and drafting 
of” the first evidentiary affidavit. (ECF No. 115, at { 7.) The Court con- 
cludes that each of the tasks described in Becker’s affidavit are attrib- 
utable, and were reasonably necessary, to respond Preiss and Hofler’s 
failure to appear at the noticed deposition. 
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The Mills Defendants have provided sufficient evidence of the time 
and labor required to litigate this discovery violation and the costs 
incurred. The Mills Defendants’ counsel are experienced civil litigation 
attorneys, and the Court concludes that the skill needed to perform 
the services attributable to Preiss and Hofler’s failure to appear at the 
noticed deposition required attorneys with such experience. The Court 
finds the rates charged by counsel in the present matter are lower than 
those charged by other attorneys with similar experience, skill, and abil- 
ity to that of the Mills Defendants’ counsel. 


Accordingly, the Court finds that the amount of fees and costs 
requested by counsel for the Mills Defendants is reasonable, and the Court 
must award such reasonable fees and expenses pursuant to Rule 37(d). 


Ill. CONCLUSION AND ORDER 


THE COURT, having considered the Motion, the briefs filed in sup- 
port of and in opposition to the Motion, and other appropriate matters 
of record in this case including the fact that the April 25, 2018 deposition 
was Court-ordered after Plaintiffs filed motions in an attempt to avoid 
the previously scheduled depositions of Preiss, CONCLUDES in its dis- 
cretion that the Motion for Sanctions should be GRANTED. 


THEREFORE, IT IS ORDERED that R. Hayes Hofler, as Plaintiffs’ 
Counsel, is hereby sanctioned pursuant to Rule 37(d), is individually lia- 
ble to counsel for the Mills Defendants for $4,100.000, the amount Mills 
Defendants’ counsel incurred as a result of Plaintiffs’ failure to attend a 
Court-ordered deposition. 


Hofler must pay such amount to Mills Defendants’ counsel on or 
before Friday, August 3, 2018. 


The Court reserves, for consideration at a later date, the Mills 
Defendants’ motion to compel the deposition of Plaintiffs. 


SO ORDERED, this the 19th day of July, 2018. 


/s/ Gregory P. McGuire 

Gregory P. McGuire 

Special Superior Court Judge for 
Complex Business Cases 
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STATE OF NORTH CAROLINA 
v. 
NOUI PHACHOUMPHONE 


No. 65PA18 
Filed 29 March 2019 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, ___ N.C. App. , 810 S.E.2d 
748 (2018), finding no prejudicial error after appeal from judgments 
entered on 22 September 2016 by Judge Eric L. Levinson in Superior 
Court, Cleveland County. Heard in the Supreme Court on 4 March 2019. 





Joshua H. Stein, Attorney General, by Elizabeth Guzman, 
Assistant Attorney General, for the State. 


William D. Spence for defendant-appellant. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 
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STATE OF NORTH CAROLINA 
v. 
JERMAINE ANTWAN TART 


No. 427PA17 
Filed 29 March 2019 


1. Indictment and Information—attempted first-degree murder 
—kill and murder—malice aforethought 
A short-form indictment was sufficient to charge defendant with 
attempted first-degree murder even though it replaced the statutory 
language “kill and murder” with “kill and slay.” The “malice afore- 
thought” language provided certainty of the offense charged. 


2. Criminal Law—prosecutor’s arguments—clarifying issues of 
mental state—permissible hyperbole 
The trial court did not err by declining to intervene ex mero 
motu during the State’s closing argument in defendant’s trial for 
attempted first-degree murder. The challenged statements served to 
clarify issues regarding defendant’s mental state and also contained 
permissible hyperbole. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice EARLS concurring in part and dissenting in part. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous, unpublished decision of the Court of Appeals, N.C. App. 
___, 808 S.E.2d 178 (2017), vacating in part and finding no error in part 
in judgments entered on 26 August 2016 by Judge V. Bradford Long in 
Superior Court, Forsyth County. On 9 May 2018, the Supreme Court 
allowed defendant’s conditional petition for discretionary review as to 
additional issues. Heard in the Supreme Court on 8 January 2019. 





Joshua H. Stein, Attorney General, by Michael T. Henry, Assistant 
Attorney General, for the State-appellant/appellee. 


Sarah Holladay for defendant-appellee/appellant. 


MORGAN, Justice. 
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This criminal appeal presents two issues for the Court to resolve: 
whether a short-form indictment sufficiently charged attempted first- 
degree murder when the wording of the indictment did not precisely 
duplicate the language of the relevant statute and whether a prosecu- 
tor’s remarks during closing argument were so grossly improper that the 
trial court should have intervened ex mero motu. While we agree with 
the Court of Appeals that the State’s characterizations during its closing 
argument do not entitle defendant to a new trial, we reject the lower 
appellate court’s determination regarding the short-form indictment 
and hold that the indictment was sufficient to vest the trial court with 
subject-matter jurisdiction to try defendant for attempted first-degree 
murder. Accordingly, we affirm in part and reverse in part the decision 
of the Court of Appeals. 


Factual and Procedural Background 


In late February 2014, defendant Jermaine Antwan Tart was residing 
at a homeless shelter in Winston-Salem where the victim in this case, 
Richard Cassidy, was a volunteer worker. On 2 March 2014, Cassidy 
was leading a group of shelter residents, including defendant, as they 
walked to an overflow location of the shelter. During the walk to this 
area, defendant made several inappropriate comments and began to 
speak incoherently. Defendant suddenly began to assault Cassidy from 
behind, stabbing Cassidy in the head and knocking him to the ground. 
Defendant then got on top of Cassidy and continued to attack him, strik- 
ing Cassidy’s head, neck, shoulder, and back with a knife. Even after 
another shelter resident attempted to intervene in order to try to stop the 
attack, defendant persisted in his assault of Cassidy. A law enforcement 
officer arrived on the scene and was able to stop defendant’s attack on 
Cassidy. Although the injuries that Cassidy sustained were serious and 
life-threatening, he survived the assault. Defendant subsequently stated 
during interviews with law enforcement officers and mental health pro- 
fessionals that he was upset with Cassidy because Cassidy had allowed 
others to steal from him, had disrespected defendant, and had shot 
defendant when defendant was a child. 


Defendant was charged with the offenses of attempted first-degree 
murder and assault with a deadly weapon with intent to kill inflicting 
serious injury. At trial, there was no dispute that defendant had stabbed 
Cassidy. The sole contested question concerned defendant’s mens rea, 
namely, whether defendant had the specific intent to attempt to commit 
first-degree murder. 
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The State introduced testimony from Richard Blanks, M.D., an 
expert in the field of forensic psychiatry, who opined that an individual 
can have a specific intent and a delusion at the same time. Also in his tes- 
timony, Dr. Blanks offered defendant’s belief that Cassidy had allowed 
others to steal from defendant as an example of defendant’s non-delu- 
sional reasons for being angry with Cassidy, even if defendant’s beliefs 
were actually inaccurate. Dr. Blanks testified that these beliefs consti- 
tuted identifiable non-delusional reasons that could cause defendant to 
be angry with Cassidy and would further evidence defendant’s specific 
intent to kill Cassidy. 


Dr. Christine Herfkens, a psychologist and expert in forensic and 
clinical neuropsychology who was a witness for the defense, testified 
that defendant had a long history of mental illness, including schizoaffec- 
tive disorder and antisocial personality disorder, which is a disorder for- 
merly known as sociopathy. Defendant’s medical records indicated that 
he had been admitted to state hospitals at least twelve times between 
2002 and 2014, each time exhibiting homicidal ideation, which Herfkens 
defined as the desire to kill another person. In addition, defendant was 
dependent on both alcohol and marijuana. 


At the close of the State’s evidence and again at the close of all of the 
evidence, defendant moved to dismiss both charges against him, arguing 
that he had demonstrated diminished capacity and the absence of the 
specific intent to kill. The trial court denied these motions. The jury sub- 
sequently found defendant guilty of attempted first-degree murder and 
assault with a deadly weapon with intent to kill inflicting serious injury. 
The trial court sentenced defendant to concurrent terms totaling 207 to 
261 months of imprisonment. 


Defendant appealed to the Court of Appeals and raised two argu- 
ments, neither of which was presented to the trial court. First, defendant 
challenged the indictment that purported to charge him with attempted 
first-degree murder, claiming that it was insufficient to confer subject- 
matter jurisdiction on the trial court. Specifically, defendant noted that 
the short-form indictment utilized for the attempted first-degree murder 
charge included one word from the statutorily approved language for 
charging manslaughter along with the prescribed wording for a murder 
offense. Second, defendant contended that certain remarks in the pros- 
ecutor’s closing argument at trial were so grossly improper that the trial 
court committed reversible error in failing to intervene ex mero motu. 
In a unanimous, unpublished opinion issued on 5 December 2017, the 
North Carolina Court of Appeals agreed with defendant’s indictment 
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argument and vacated his attempted first-degree murder conviction, but 
found no error in the trial court’s silence during the State’s closing argu- 
ment and therefore upheld the assault conviction. See State v. Tart, 
N.C. App. ___, 808 S.E.2d 178, 2017 WL 6002771 (2017) (unpublished). 


On 14 December 2017, the State filed a petition for writ of supersedeas 
and application for temporary stay in this Court. The following day, this 
Court stayed the decision of the Court of Appeals. On 11 January 2018, 
the State filed a petition seeking discretionary review of the Court of 
Appeals’ decision regarding sufficiency of the indictment for attempted 
first-degree murder, and on 22 January, defendant filed a conditional 
petition for discretionary review of the Court of Appeals’ resolution 
of the closing argument issue. This Court allowed both petitions for 
discretionary review on 9 May 2018. 


Analysis 


I. Facial Sufficiency of the Short-form Attempted First-degree 
Murder Indictment 


[1] North Carolina General Statutes section 15-144 sets out the appro- 
priate phrasing which can be utilized in indictments for the criminal 
offenses of murder and manslaughter. The statute reads in pertinent part: 


[I]t is sufficient in describing murder to allege that the 
accused person feloniously, willfully, and of his malice 
aforethought, did kill and murder (naming the person 
killed), and concluding as is now required by law; and it 
is sufficient in describing manslaughter to allege that the 
accused feloniously and willfully did kill and slay (naming 
the person killed), and concluding as aforesaid... . 


N.C.G.S. § 15-144 (2017). The indictment in the case at bar, in charging 
defendant with the criminal offense of attempted first-degree murder, 
states in pertinent part: “the defendant [Jermaine Antwan Tart] unlaw- 
fully, willfully and feloniously did attempt to kill and slay Richard 
Cassidy with malice aforethought.” (Emphasis added). 


A comparison of the statutory requirements to sufficiently charge 
a person in an indictment for an offense pertaining to murder under 
N.C.G.S. § 15-144 and the challenged indictment in the instant case 
offers two notable observations: (1) the phrase “malice aforethought” 
appears in both the statutory requirements and the current indictment, 
and (2) the phrase “kill and murder,” which is statutorily associated 
with an offense pertaining to murder in an indictment, is replaced in the 
current indictment with the phrase “kill and slay,” which is statutorily 
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associated with an offense pertaining to manslaughter in an indictment. 
Therefore, the indictment that this Court evaluates for its sufficiency 
to charge defendant with the offense of attempted first-degree mur- 
der contains language associated not only with an offense pertaining 
to murder—namely, “malice aforethought”—but also with an offense 
pertaining to manslaughter—namely, “kill and slay”—as designated in 
N.C.G.S. § 15-144. 


The State argues that the Court of Appeals erred by employing a 
new “interchangeability” analysis with respect to the construction of 
indictments that do not adhere verbatim to their authorizing statutes. 
In considering the indictment charging defendant with attempted first- 
degree murder in the present case, the Court of Appeals concluded: 


The indictment in question fails to comply with the 
short form indictment authorized by N.C.G.S. § 15-144. It 
states the following: “[t]he jurors for the State upon their 
oath present that on or about [the dates of offense shown 
and in the county named above] the defendant named 
above unlawfully, willfully and feloniously did attempt to 
kill and slay Richard Cassidy with malice aforethought.” 
(emphasis added). It does not allege Defendant attempted 
to “kill and murder”—the requisite language for murder. 
Instead it contains the phrase “kill and slay’—the requi- 
site language for manslaughter. The terms “murder” and 
“slay” are not interchangeable. Thus, this indictment is 
insufficient to charge attempted murder and the trial court 
lacked jurisdiction to enter judgment on this charge. 


Tart, 2017 WL 6002771, at *3 (second set of brackets in original). We 
agree with our colleagues at the lower appellate court that “[t]he terms 
‘murder’ and ‘slay’ are not interchangeable,” id.; however, the usage of 
the word “slay” in place of the word “murder” in the indictment here is 
a distinction without a difference because the indictment against defen- 
dant also charged that the killing was done “with malice aforethought.” 
Id. Under such circumstances as those present in the case at bar, the 
words that appear in the short-form indictment are sufficient to charge 
attempted first-degree murder. 


The plain language of N.C.G.S. § 15-144, coupled with consideration 
of the constitutional purpose of indictments, dictates our determination 
that the indictment here effectively withstands challenge. An indictment 
is “a written accusation of a crime drawn up by the public prosecuting 
attorney and submitted to the grand jury, and by them found and pre- 
sented on oath or affirmation as a true bill.” State v. Thomas, 236 N.C. 
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454, 457, 73 S.E.2d 283, 285 (1952) (citations omitted). “Except in mis- 
demeanor cases initiated in the District Court Division, no person shall 
be put to answer any criminal charge but by indictment, presentment, 
or impeachment.” N.C. Const. art. I, § 22. This constitutional provision 
is intended 


(1) [to provide] such certainty in the statement of the accu- 
sation as will identify the offense with which the accused 
is sought to be charged; (2) to protect the accused from 
being twice put in jeopardy for the same offense; (3) to 
enable the accused to prepare for trial, and (4) to enable 
the court, on conviction or plea of nolo contendere or 
guilty[,] to pronounce sentence according to the rights of 
the case. 


State v. Greer, 238 N.C. 325, 327, 77 S.E.2d 917, 919 (1953) (citations 
omitted). 


N.C.G.S. § 15-144 is clear that a short-form indictment for murder is 
sufficient if it alleges “the accused person feloniously, willfully, and of his 
malice aforethought, did kill and murder (naming the person killed),” 
while a short-form indictment for manslaughter is sufficient if it alleges 
“the accused feloniously and willfully did kill and slay (naming the per- 
son killed).” N.C.G.S. § 15-144 (emphases added). An examination of this 
statutory language reveals that there are two express differences in the 
terminology utilized by the General Assembly to establish short-form 
indictments for the offenses of murder and manslaughter that are criti- 
cal to the case at bar: (1) the reference in manslaughter offenses that 
the named defendant did slay an individual, compared with the refer- 
ence in murder offenses that the defendant did “murder” an individual; 
and (2) the mandated inclusion in an indictment for a murder offense 
of the essential element of “malice aforethought,” while the allegation 
of “malice aforethought” is not required to charge manslaughter. The 
critical and dispositive difference between short-form indictments for 
murder offenses and manslaughter offenses is the substantive allegation 
of the element of “malice aforethought” in murder offense short-form 
indictments, rather than the employment of the synonyms “slay” in man- 
slaughter offense short-form indictments or “murder” in murder offense 
short-form indictments upon which the Court of Appeals chose to focus. 


Black’s Law Dictionary defines the noun “murder” as “[t]he kill- 
ing of a human being with malice aforethought,”! murder, Black’s Law 





1. Black’s Law Dictionary does not supply a definition for the word “murder” when 
used as a verb. 
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Dictionary (10th ed. 2014) [hereinafter Black’s], and defines the verb 
“slay” as “[t]o kill (a person), esp. in battle,” slay, Black’s. It is evident 
from the plain legal definitions of the words “murder” and “slay” that 
there is no meaningful distinction between the two terms for the pur- 
pose of ascertaining the sufficiency of the description of the attempted 
first-degree murder offense as alleged in the current case that defendant 
had attempted to kill a human being or person named Richard Cassidy. 
While it may have been a better practice for the prosecution here to rep- 
licate the specific language of N.C.G.S. § 15-144 in alleging defendant’s 
commission of the offense of attempted first-degree murder, the pros- 
ecution’s failure to do so did not render the indictment fatally defective. 
The prosecution’s proper and necessary inclusion of the legal element 
“malice aforethought” in the present indictment’s charge of attempted 
first-degree murder substantively and constitutionally distinguishes this 
charge from an alleged manslaughter offense—despite the usage of the 
term “slay” instead of the term “murder”—because, as required by Greer 
in its construction of the pertinent provisions of the Constitution of 
North Carolina, the short-form indictment under review provided such 
certainty in the statement of the accusation as would identify the offense 
with which defendant was charged, protected defendant from being put 
in double jeopardy for the same alleged offense, enabled defendant to 
prepare for trial, and enabled the trial court to pronounce a sentence 
upon defendant’s conviction of attempted first-degree murder. Greer, 
238 N.C. at 327, 77 S.E.2d at 919. Therefore, the short-form indictment 
was sufficient to vest the trial court with subject-matter jurisdiction over 
this charge. 


We hold that the use of the term “slay” instead of “murder” in an 
indictment that also includes an allegation of “malice aforethought” 
complies with the relevant constitutional and statutory requirements 
for valid murder offense indictments and serves its functional purposes 
with regard to both the defendant and the court. See id. at 327, 77 S.E.2d 
at 919; see also State v. Rankin, N.C. : , 821 S.E.2d 787, 790- 
91 (2018) (“The law disfavors application of rigid and technical rules to 
indictments; so long as an indictment adequately expresses the charge 
against the defendant, it will not be quashed.”). Accordingly, we reverse 
the Court of Appeals’ decision on this issue and reinstate the judgment 
entered upon defendant’s conviction for attempted first-degree murder. 





IT. Remarks during the State’s Closing Argument 


[2] Defendant contends that the Court of Appeals erred in failing to find 
that the trial court should have intervened ex mero motu during the 
State’s closing argument. Specifically, defendant draws our attention 
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to comments made to the jury by the prosecutor that defendant “had 
the specific intent to kill many people, over a 20-year period of time,” 
and that if the jury did not convict, defendant would be “unleashed, yet 
again, onto our streets.” Defendant also argues that there was gross 
impropriety in the State’s claims to the jury that defendant’s potentially 
delusional beliefs were a valid foundation upon which the jury could 
find that defendant possessed the requisite specific intent for the com- 
mission of the offense of attempted first-degree murder. Defendant 
asserts that these statements were so grossly improper and prejudicial 
that he is entitled to a new trial. After careful consideration, we cannot 
fault the trial court in declining to interject itself into the State’s closing 
argument when defendant himself chose to refrain from objecting to 
these remarks at trial. Accordingly, we affirm the Court of Appeals on 
this issue. 


This Court noted in State v. Jones, 355 N.C. 117, 127, 558 S.E.2d 97, 
103 (2002): 


A lawyer’s function during closing argument is to pro- 
vide the jury with a summation of the evidence, Herring 
v. New York, 422 U.S. 853, 861-62, 45 L. Ed. 2d 593, 599-600 
(1975), which in turn “serves to sharpen and clarify the 
issues for resolution by the trier of fact,” id. at 862, 45 
L. Ed. 2d at 600, and should be limited to relevant legal 
issues. See State v. Allen, 353 N.C. 504, 508-11, 546 S.E.2d 
372, 374-76 (2001). 


Regarding closing arguments made to the jury during criminal trials, the 
North Carolina General Statutes provide that “an attorney may not: (1) 
become abusive, (2) express his personal belief as to the truth or fal- 
sity of the evidence, (3) express his personal belief as to which party 
should prevail, or (4) make arguments premised on matters outside the 
record.” Jones, 355 N.C. at 127, 558 S.E.2d at 104 (discussing N.C.G.S. 
§ 15A-1230(a) (1999)). Through our precedent, this Court has elaborated 
on the statutory provisions governing closing arguments and empha- 
sized that closing arguments “must: (1) be devoid of counsel’s personal 
opinion; (2) avoid name-calling and/or references to matters beyond the 
record; (8) be premised on logical deductions, not on appeals to passions 
or prejudice; and (4) be constructed from fair inferences drawn only 
from evidence properly admitted at trial.” Id. at 135, 558 S.E.2d at 108. 


Nonetheless, 


[w]here a defendant fails to object to the closing argu- 
ments at trial, defendant must establish that the remarks 
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were so grossly improper that the trial court abused its 
discretion by failing to intervene ex mero motu. “To estab- 
lish such an abuse, defendant must show that the pros- 
ecutor’s comments so infected the trial with unfairness 
that they rendered the conviction fundamentally unfair.” 
State v. Davis, 349 N.C. 1, 23, 506 S.E.2d 455, 467 (1998), 
cert. denied, 526 U.S. 1161, 144 L. Ed. 2d 219 (1999). 
“T]he impropriety of the argument must be gross indeed 
in order for this Court to hold that a trial judge abused 
his discretion in not recognizing and correcting ex mero 
motu an argument which defense counsel apparently 
did not believe was prejudicial when he heard it.’ ” State 
v. Hipps, 348 N.C. 377, 411, 501 S.E.2d 625, 645 (1998) 
(quoting State v. Johnson, 298 N.C. 355, 369, 259 S.E.2d 
752, 761 (1979)), cert. denied, 525 U.S. 1180, 143 L. Ed. 2d 
114 (1999). 


State v. Mitchell, 353 N.C. 309, 324, 543 S.E.2d 830, 839 (2001), cert. 
denied, 534 U.S. 1000, 151 L. Ed. 2d 389 (second alteration in original); 
see also State v. Anthony, 354 N.C. 372, 427, 555 S.E.2d 557, 592 (2001) 
(“[O]nly an extreme impropriety on the part of the prosecutor will com- 
pel this Court to hold that the trial judge abused his discretion in not 
recognizing and correcting ev mero motu an argument that defense 
counsel apparently did not believe was prejudicial when originally spo- 
ken.” (quoting State v. Richardson, 342 N.C. 772, 786, 467 S.E.2d 685, 
693, cert. denied, 519 U.S. 890, 186 L. Ed. 2d 160 (1996))), cert. denied, 
536 U.S. 930, 153 L. Ed. 2d 791 (2002). While these cited cases and their 
progeny do not in any way diminish the professional, ethical expecta- 
tions for prosecutors in making their final arguments to the fact-finder, 
they serve to establish the standards and considerations by which the 
actions or inactions of the neutral trial judge must be measured dur- 
ing the parties’ closing arguments in a criminal trial, especially when 
the party challenging the propriety of the opposing party’s closing argu- 
ment in such a criminal trial is silent during the rendition of the disputed 
remarks, but on appeal challenges the trial judge’s simultaneous silence. 
In circumstances in which a defendant in his or her role as an obvi- 
ous interested party in a criminal trial fails to object to the other party’s 
closing statement at trial, yet assigns as error the detached trial judge’s 
routine taciturnity during closing arguments in the absence of any objec- 
tion, this Court has consistently viewed the appealing party’s burden to 
show prejudice and reversible error as a heavy one. See Anthony, 354 
N.C. at 427, 555 S.E.2d at 592. 


82 IN THE SUPREME COURT 


STATE v. TART 
[872 N.C. 73 (2019)] 


Even when a reviewing court determines that a trial court erred in 
failing to intervene ex mero motu, anew trial will be granted only if “the 
remarks were of such a magnitude that their inclusion prejudiced defen- 
dant, and thus should have been excluded by the trial court.” Jones, 355 
N.C. at 131, 558 S.E.2d at 106 (citations omitted). “[T]o warrant a new 
trial, the prosecutor’s remarks must have perverted or contaminated 
the trial such that they rendered the proceedings fundamentally unfair.” 
State v. Mann, 355 N.C. 294, 307-08, 560 S.E.2d 776, 785 (citation omit- 
ted), cert. denied, 537 U.S. 1005, 154 L. Ed. 2d 403 (2002). In assessing 
whether this level of prejudice has been shown, the challenged state- 
ments must be considered “in context and in light of the overall fac- 
tual circumstances to which they refer.” State v. Alston, 341 N.C. 198, 
239, 461 S.E.2d 687, 709 (1995) (citing State v. Pinch, 306 N.C. 1, 24, 
292 S.E.2d 208, 221, cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982), 
and overruled on other grounds by, inter alia, State v. Benson, 323 
N.C. 318, 372 S.E.2d 517 (1988)), cert. denied, 516 U.S. 1148, 134 L. Ed. 
2d 100 (1996).). Thus, “[o]nly when it finds both an improper argument 
and prejudice will this Court conclude that the error merits appropri- 
ate relief.” State v. Hwey, 370 N.C. 174, 179, 804 S.E.2d 464, 469 (2017) 
(emphasis added) (citing Jones, 355 N.C. at 134-35, 558 S.E.2d at 108-09). 


In applying the analysis enunciated in the cited case law to deter- 
mine whether or not there was any impropriety in the prosecutor's 
closing argument, defendant emphasizes the “substantial evidence of 
[defendant’s] mental illness and inability to form specific intent” and 
contends that the challenged remarks by the prosecution “lacked a rea- 
sonable basis in the record and appealed to the passions and prejudices 
of the jury.” Before this Court,” defendant identifies three portions of the 
State’s closing argument as grossly improper. 


In the first instance, the prosecutor told the jury that defendant’s 
mental health history 


is ripe with examples of violence, and homicidal ideations, 
the desire and intent to kill other people. The mental ill- 
ness, if he did in fact suffer one, it didn’t prevent him from 
forming the specific intent to kill. He had the specific 
intent to kill many people, over a 20-year period of time. 





2. In the Court of Appeals, defendant challenged additional portions of the State’s 
closing argument, but defendant did not petition this Court for review of the Court of 
Appeals’ ruling on those portions, and therefore we do not address them here. 
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That mental illness continued to come back up through all 
of these diagnoses, through all of these hospitalizations. 


(Emphasis added). 


Defendant characterizes the Court of Appeals’ review of these com- 
ments, in which it opined that “each [challenged] term was referenced 
during testimony and has a basis in the record,” Tart, 2017 WL 6002771, 
at 4, as “wrongly conflat[ing]” the legal concept of “specific intent” with 
the psychiatric concept of “homicidal ideation.” The only definition of 
“homicidal ideation” given to the jury at trial came from Herfkens, who 
testified as an expert on defendant’s behalf about defendant’s past men- 
tal health issues and who described “homicidal ideation” as “the intent, 
the desire to kill another person.” She then testified that defendant’s 
“homicidal ideation” appeared “throughout his mental health records.” 
Dr. Richard Blanks, an expert in forensic psychiatry who appeared on 
behalf of the State, testified that defendant’s “[t]houghts and desires to 
kill other people” were a “consistent theme” in his hospital admission 
records. In addition, defendant told Cassidy during the stabbing that 
defendant was “going to kill” Cassidy. The mens rea element of specific 
intent to kill has been defined in our legal system as being existent when 
a “defendant intended for his action to result in the victim’s death.” 
State v. Phillips, 365 N.C. 103, 141, 711 S.E.2d 122, 149 (2011) (State 
v. Keel, 333 N.C. 52, 58, 423 S.E.2d 458, 462 (1992)), cert. denied, 565 
U.S. 1204, 182 L. Ed. 2d 176 (2012). Further, the prosecutor’s summa- 
tion comments must be considered in context and in light of the overall 
factual circumstances to which they refer, as required by Alston, which 
here equated to the State’s rebuttal of defendant’s staunchest position 
at trial that his mental illness precluded him from forming the specific 
intent to kill Cassidy as required to sustain a conviction for attempted 
first-degree murder or assault with a deadly weapon with intent to kill 
or both. Indeed, the prosecutor framed these disputed statements dur- 
ing the State’s closing argument in a manner that served to sharpen and 
clarify the issues for the jury, as characterized in Herring, by explaining 
that any mental illness defendant had “didn’t prevent him from forming 
the specific intent to kill.” In this context and in light of the evidence 
adduced at trial that included references adopted by the prosecutor that 
were gleaned from expert testimony, the first portion of the State’s clos- 
ing argument challenged by defendant did not constitute gross impro- 
priety so as to require the trial court to intervene ex mero motu. This 
passage from the prosecutor’s closing statement was premised on mat- 
ters contained in the record in compliance with Jones and was consis- 
tent with the specific guidelines for closing arguments as set out by the 
General Assembly in N.C.G.S. § 15A-1230(a) and reiterated in Jones. 
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In the second excerpt from the State’s closing argument denounced 
by defendant, the prosecutor argued: 


You are, in a very real way, the conscience of our commu- 
nity. You are the ones who are standing on the wall. You’re 
the ones who are standing up for [the victim, Cassidy], 
who, for the last 10 years of his life, has stood up for the 
poor, for the marginalized, for the forgotten, and for 
the hopeless. 


You can stand up for him. You can protect our com- 
munities and ensure that a homicidal, manipulative, 
sociopath, is not unleashed, yet again, onto our streets. 


... You can protect our communities and ensure that 
a homicidal, manipulative, sociopath, is not unleashed, 
yet again, onto our streets. 


I’m not asking you to do anything other than follow the 
law. 


(Emphasis added). Defendant contends that the reference to being 
“unleashed” was inflammatory and prejudicial. In addressing this state- 
ment, the Court of Appeals noted that appellate courts “have upheld 
other similar ‘hyperbolic expression[s] of the State’s position that a not 
guilty verdict, in light of the evidence of guilt, would be an injustice.” 
Tart, 2017 WL 6002771, at *4 (alteration in original) (first quoting State 
v. Pittman, 332 N.C. 244, 262, 420 S.E.2d 437, 447 (1992) (holding, as 
described by the Court of Appeals, Tart, 2017 WL 6002771, at *4, that 
“the prosecutor's statement indicating if the defendant was not con- 
victed ‘justice in Halifax County will be dead’ was not improper”); and 
then citing State v. Brown, 177 N.C. App. 177, 189-90, 628 S.E.2d 787, 
794-95 (2006)). We agree with the lower appellate court that this type 
of vivid communication to the jury falls within the realm of permissible 
hyperbole on the part of the State in line with our precedent. See State 
v. Braxton, 352 N.C. 158, 203, 531 S.E.2d 428, 454 (2000) (opining that 
the State’s argument that the defendant’s self-defense claim was “vomit 
on the law of North Carolina” was permissible hyperbole), cert. denied, 
531 U.S. 1180, 148 L. Ed. 2d 797 (2001); see also State v. Harvell, 334 N.C. 
356, 363, 432 S.E.2d 125, 129 (1993) (stating that failure to convict the 
defendant would amount to “a wound that’s going to fester” was permis- 
sible hyperbole). 


The final passage of the State’s closing argument which defendant 
argues is grossly improper and prejudicial concerns the prosecutor’s 
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reference to defendant’s potentially delusional, but factually plausible, 
motives for stabbing Cassidy. This portion of the prosecutor’s summa- 
tion would encompass defendant’s claims that Cassidy allowed defen- 
dant’s medication to be stolen and told defendant to put defendant’s 
belongings away, that Cassidy had disrespected defendant, and that 
Cassidy had shot defendant when defendant was a child. Defendant 
posits now that there is no evidence in the trial record to show that 
these events actually occurred and therefore “[w]holly imagined events 
cannot create a rational basis for a defendant’s actions.” Following a 
competency hearing, the trial court found defendant to be competent 
to stand trial for the charged offenses. During the trial, references were 
made to these events through testimonial evidence that is contained in 
the record. Based on the evidence generated during the trial and the 
accompanying issues, defendant’s mental state was argued to the jury 
by the State and the defense in their respective closing arguments. Later, 
the jury was instructed on the concept of diminished capacity and its 
possible effect on the ability to form the specific intent to kill. As previ- 
ously noted, the principles espoused by this Court in Jones, Mitchell, 
and Alston are jointly invoked so as to establish that the prosecutor’s 
closing argument in this arena of the case is substantiated by the trial 
record’s context, that the prosecutor’s statements about the existence 
of defendant’s motives to harm Cassidy served to sharpen and clarify 
the issues for the jurors as the triers of fact, and that ultimately the trial 
court was not under a duty to intervene ex mero motu during the State’s 
closing argument because the summation was not grossly improper. 


In light of the facts and circumstances of this case, the trial record, 
the legal theories presented by the parties, and the applicable law, we 
cannot conclude that the trial court erred in declining to interject itself 
into the State’s closing argument while defendant chose to sit silently 
and raise no objection to the now-challenged remarks. The portions of 
the State’s summation that have been addressed before this Court do not 
rise to the level of those previously found in our case decisions to be so 
grossly improper as to require ev mero motu action by the trial court. 
Accordingly, we affirm the Court of Appeals’ decision on this issue. 


Conclusion 


Insum, we reverse the determination by the Court of Appeals regard- 
ing the sufficiency of the short-form indictment and reinstate the judg- 
ment entered upon defendant’s conviction for attempted first-degree 
murder. We affirm the portion of the Court of Appeals’ decision which 
concludes that the trial court did not abuse its discretion in declining to 
intervene ex mero motu during the State’s closing argument. 
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AFFIRMED IN PART; REVERSED IN PART. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice EARLS concurring in part and dissenting in part. 


I agree with the majority’s holding that “the indictment in this case 
was sufficient to vest the trial court with subject matter jurisdiction to 
try defendant for attempted first-degree murder.” Nonetheless, a new 
trial is warranted because the prosecutor's statements to the jury in 
this case are similar to statements this Court has previously held to be 
improper and to constitute prejudicial error necessitating a new trial, 
even when not objected to at trial. In addition, the trial judge should 
have intervened ex mero motu during the prosecutor's closing argument 
when the prosecutor urged the jury to convict Jermaine Antwan Tart 
based not on whether Mr. Tart had the requisite mental intent at the 
time of the offense but rather out of fear that as a “homicidal, manipula- 
tive, sociopath” who “had the specific intent to kill many people, over 
a 20-year period of time,” he would be “unleashed, yet again, onto our 
streets” to kill innocent people. Thus, I would reverse the decision of the 
Court of Appeals and remand for a new trial. 


The prosecutor's closing argument was improper in two signifi- 
cant respects, each one independently sufficient to justify a new trial. 
Together they assuredly dictate that result. The first impropriety was the 
prosecutor’s inflammatory name-calling and fear mongering, including 
calling defendant “a homicidal sociopath” four times during the clos- 
ing argument. The second impropriety was the prosecutor's reliance on 
events that all the evidence showed never happened as “factual” motiva- 
tions supposedly leading defendant to decide to kill Mr. Cassidy. Take 
away these parts of the prosecution’s closing argument and all that is 
left is the prosecutor’s appropriate description of the attack itself, sum- 
mary of defendant’s actions immediately after the attack, and discussion 
of the jury instructions. The improprieties that occurred were not mere 
throwaway lines in a long and proper argument; they were the heart of 
the prosecutor’s presentation to the jury. The nature of the improper 
statements “rendered the proceedings fundamentally unfair.” State 
v. Mann, 355 N.C. 294, 308, 560 S.E.2d 776, 785 (citation omitted), cert. 
denied, 537 U.S. 1005 (2002). 
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1. Standard of Review 


Two different standards apply when reviewing cases involving 
improper closing arguments, depending on whether there was an objec- 
tion at trial. If the defendant made a timely objection, the question is 
“whether the trial court abused its discretion by failing to sustain the 
objection.” State v. Jones, 355 N.C. 117, 131, 558 S.E.2d 97, 106 (2002). 
The standard of review for improper closing arguments when, as in this 
case, the defendant fails to object is “whether the argument complained 
of was so grossly improper that the trial court erred in failing to inter- 
vene ex mero motu.” State v. Trull, 349 N.C. 428, 451, 509 S.E.2d 178, 193 
(1998), cert. denied, 528 U.S. 835 (1999). 


This Court has explained that “[w]hen the prosecutor becomes abu- 
sive, injects his personal views and opinions into the argument before 
the jury, he violates the rules of fair debate and it becomes the duty 
of the trial judge to intervene to stop improper argument and to instruct 
the jury not to consider it.” State v. Smith, 279 N.C. 163, 166, 181 S.E.2d 
458, 460 (1971). In Smith the Court concluded that “[i]n these circum- 
stances prejudice to the cause of the accused is so highly probable 
that we are not justified in assuming its non-existence.” Jd. at 166, 181 
S.E.2d at 460 (quoting Berger v. United States, 295 U.S. 78, 89 (1935)). 
In reviewing statements made during closing arguments, this Court does 
not examine the statements in isolation but rather “give[s] consideration 
to the context in which the remarks were made and the overall factual 
circumstances to which they referred.” State v. Dalton, 369 N.C. 311, 
316, 794 S.E.2d 485, 489 (2016) (quoting State v. Ward, 354 N.C. 231, 265, 
555 S.E.2d 251, 273 (2001)). “Improper remarks may be prejudicial either 
because of their individual stigma or because of the general tenor of the 
argument as a whole.” Jones, 355 N.C. at 133, 558 S.E.2d at 108. 


2. Improper Name-Calling and Appeals to Prejudice 


There can be no doubt that in this case the only issue the jury needed 
to determine was whether Mr. Tart had the requisite mental capacity to 
intend to kill Mr. Cassidy. There was no dispute over whether Tart was 
the person who attacked Cassidy; Tart agreed that there should not be 
a self-defense instruction, and both the prosecution and the defense 
argued to the jury in closing that the only question for them was Mr. 
Tart’s state of mind at the time of the attack. The only issue for the jury 
was whether defendant was delusional and unable to form the intent to 
kill, as the defense contended: “This whole case turns on the capacity of 
Mr. Tart’s mind, around 8 o’clock at night at First Presbyterian Church 
in downtown Winston-Salem on March 2nd, 2014. Was he capable of 
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forming the specific intent to kill Mr. Cassidy? . . . [W]as his mind all 
there enough for him to be able to?” Or was he intending to kill Mr. 
Cassidy with premeditation, as the prosecution argued: “The intent, his 
intent to kill Richard Cassidy is written all over this case. It is written 
in blood. His intent to kill Richard Cassidy is a stain on the sidewalk in 
front of First Presbyterian Church.” Additionally, the court instructed 
the jury on the issue of lack of mental capacity as it related to both the 
attempted first-degree murder charge and the charge of assault with a 
deadly weapon with intent to kill inflicting serious injury.! 


In these circumstances, the prosecutor’s repeated statements that 
Tart is a “violent, manipulative, homicidal sociopath” were not intended 
to shed light on whether he was indeed delusional at the time of the 
attack but rather to make the point that defendant needed to be incar- 
cerated so he would not harm anyone else. The prosecutor's statements 
“were purposely intended to deflect the jury away from its proper role as 
a fact-finder by appealing to its members’ passions and/or prejudices,” 
causing the remarks to be prejudicial and grossly improper. Jones, 355 
N.C. at 134, 558 S.E.2d at 108. The prosecutor hammered home this 
theme by referencing the testimony of Dr. Herfkens who, it must be 
said, had examined Tart and concluded that “at the time of the crime, 
Jermaine was acting under the influence of a severe mental illness that 
did not allow him to properly understand reality and the significance of 
his alleged actions.” Nevertheless, the prosecutor used that evidence to 
make this argument to the jury: 


But what she did consider is the Defendant’s mental health 
history, a 20-year mental health history. 


Members of jury [sic], that is ripe with examples of 
violence, and homicidal ideations, the desire and intent to 
kill other people. The mental illness, if he did in fact suffer 
one, it didn’t prevent him from forming the specific intent 
to kill. He had the specific intent to kill many people, over 
a 20-year period of time. That mental illness continued to 
come back up through all of these diagnoses, through all 
of these hospitalizations. 





1. For example, with regard to the attempted murder charge, the jury was instructed, 
“Tf, as a result of lack of mental capacity, the Defendant did not have the specific intent to 
kill Mr. Cassidy, formed after premeditation and deliberation, the Defendant is not guilty 
of Attempted First Degree Murder.” 
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Antisocial Personality Disorder, a disorder character- 
ized by violence. By deceit. By manipulation. By an inabil- 
ity to conform your conduct to the confines of the law... . 
You know what a synonym is for someone who suffers 
from Antisocial Personality Disorder? A sociopath. 


So the Defendant is a violent, manipulative, homicidal 
sociopath. That’s his diagnosis. Based on that. They want 
you to just give him a slap on the wrist for this. Because 
he’s been diagnosed as a homicidal sociopath, we'll let 
you do this. 


... You can protect our communities and ensure that a 
homicidal, manipulative, sociopath, is not unleashed, yet 
again, onto our streets. 


The prosecutor set up this argument to use the pejorative term “socio- 
path” by referencing and asking about the term in his cross-examination 
of Dr. Herfkens, and in his questioning of Dr. Blanks when called by the 
State to rebut the testimony of Dr. Herfkens, and he persisted in using 
the word even though both experts testified that the term is no longer 
used by medical professionals. 


Notably, the prosecutor used a tactic similar to one that this Court 
found improper in State v. Dalton, 369 N.C. at 314, 320, 794 S.E.2d at 
488, 491, in which the prosecutor attempted to dissuade the jury from 
finding the defendant not guilty by reason of insanity because such a 
verdict could result in the defendant “be[ing] back home in less than 
two months.” (Emphasis omitted.) In Dalton, the evidence presented at 
trial concerning the defendant’s severe mental illness did not support 
the prosecutor’s assertions that the defendant would “very possibl[y]” 
be released in fifty days. Id. at 318, 794 S.E.2d at 490. Nevertheless, as 
in Dalton, the statement here that “[y]ou can protect our communities 
and ensure that a homicidal, manipulative, sociopath, is not unleashed, 
yet again, onto our streets” is also prejudicial because the remark was 
not directed at the issue the jury needed to decide under the law but 
rather was intended to create the fear of future harm. See, e.g., id. at 
319, 794 S.E.2d at 490 (Regarding defendants with mental health issues, 
prosecutors must remember that “[t]he level of possibility or probability 
of release is not the salient issue; rather, it is the evidence and all rea- 
sonable inferences that can be drawn from that evidence which govern 
counsel’s arguments in closing.”). Just as with the insanity defense at 
issue in Dalton, the diminished capacity defense requires the defendant’s 
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own attorney to provide evidence of the defendant’s mental illness. See, 
e.g., id. at 320, 794 S.E.2d at 491 (Jackson, J., concurring) (“Because the 
defendant has the burden of proving the affirmative defense of insan- 
ity, even the defendant’s own attorney may provide evidence that the 
defendant’s mental illness caused him or her to engage in conduct that a 
jury might find shocking or reprehensible.” (citing State v. Wetmore, 298 
N.C. 743, 746-47, 259 S.E.2d 870, 873 (1979))). Here there is considerable 
evidence that Mr. Tart was incapable of knowing right from wrong at the 
time of the crime: for example, his assertions that Mr. Cassidy had killed 
him in 1989 and more recently arranged for others to kill him again, and 
his statements to police right after the incident that he heard Mr. Cassidy 
say he was going to have Mr. Tart killed and that Cassidy had shot him 
in the head when he was eight years old. Thus, as in Dalton, “a juror 
who believes the evidence of [diminished capacity] might nevertheless 
be motivated to find the defendant guilty based on fear for the safety of 
the community.” Jd. at 322, 794 S.E.2d at 492 (citing State v. Hammonds, 
290 N.C. 1, 224 S.E.2d 595 (1976)). 


The prosecutor’s rhetoric in his closing argument likely sparked fear 
in the minds of the jurors that defendant was like a wild animal who, 
if “unleashed . . . onto [the] streets,” would again try to kill someone. 
“This Court does not condone comparisons between defendants and 
animals.” State v. Roache, 358 N.C. 248, 297, 595 S.E.2d 381, 416 (2004). 
The prosecutor’s use of language more identified with an animal, such 
as “unleashed,” dehumanized defendant and was only heightened by 
the prosecutor’s repeated, derogatory name-calling that characterized 
defendant as a homicidal sociopath. Using this theme of fear, the pros- 
ecutor “improperly [led] the jury to base its decision not on the evidence 
relating to the issues submitted, but on misleading characterizations, 
crafted by counsel, that [were] intended to undermine reason in favor of 
visceral appeal.” Id. at 297-98, 595 S.E.2d at 416 (first alteration in origi- 
nal) (quoting Jones, 355 N.C. at 134, 558 S.E.2d at 108). Rather than mere 
“hyperbole,” these statements were improper and highly prejudicial in 
the circumstances of this case. 


The prosecutor’s further assertion that defendant had the specific 
intent to kill many people over a twenty-year period was drawn in part 
from an expert witness's report that defendant had murderous ideations 
that could be defined as an intent. The prosecutor then took this infor- 
mation and manipulated it to suggest to the jury that defendant had 
been roaming the streets looking for someone to kill and would do so 
again. As this Court observed in State v. Miller, 271 N.C. 646, 657, 157 
8.E.2d 335, 344 (1967), “[d]efendants in criminal prosecutions should be 
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convicted upon the evidence in the case, and not upon prejudice created 
by abuse administered by the solicitor in his argument.” 


This Court has previously found less derogatory statements about a 
defendant to be plain error justifying a new trial, even when the defen- 
dant did not object at trial. In describing the defendant in Smith, the 
prosecutor stated he was “lower than the bone belly of a cur dog.” 279 
N.C. at 165, 181 S.E.2d at 459. This Court granted the defendant a new 
trial and noted that by failing to intervene in the prosecutor’s argument, 
the trial judge “was derelict in his duty.” Jd. at 167, 181 S.E.2d at 461. In 
State v. Matthews, 358 N.C. 102, 111, 591 S.E.2d 535, 542 (2004), this Court 
concluded that counsel engaged in improper name-calling by referring to 
the defendant’s theory of the case as “bull crap.” (Emphasis omitted.) 


In Jones the prosecutor in his closing argument compared the 
Columbine school shootings and the Oklahoma City bombing with 
the defendant's crime, which this Court noted was “a thinly veiled attempt 
to appeal to the jury’s emotions.” 355 N.C. at 132, 558 S.E.2d at 107. The 
Court held the closing arguments to be improper and prejudicial, and 
vacated the defendant’s death sentence because the trial judge failed 
to intervene. Id. at 132-35, 558 S.E.2d at 107-09. Indeed, the Court there 
noted: “[T]his Court is mindful of the reluctance of counsel to interrupt 
his adversary and object during the course of closing argument for fear 
of incurring jury disfavor.” Id. at 129, 558 S.E.2d at 105; see also State 
v. Moss, 180 W. Va. 363, 368, 376 S.E.2d 569, 574 (1988) (finding that 
a prosecutor’s statements that a defendant was a “psychopath” and 
needed to be convicted of first-degree murder so that he would “never 
be released to slaughter women and children” in the community were 
plain error and denied the defendant his fundamental right to a fair trial). 


The statements made by the State in its closing argument here were 
grossly improper and required the trial court to intervene ex mero motu. 
This Court has long established that a defendant has a “right to a fair 
and impartial trial... . where passion and prejudice and facts not in 
evidence may have no part.” State v. Smith, 240 N.C. 631, 636, 83 S.E.2d 
656, 659 (1954). It is within the court’s power and “is the duty of the 
judge to interfere when the remarks of counsel are not warranted by the 
evidence, and are calculated to mislead or prejudice the jury.” Id. at 635, 
83 S.E.2d at 659 (citations omitted). The purpose of this protection is 
“to safeguard the rights of litigants and to be as nearly sure as possible 
that each party shall stand before the jury on equal terms with his adver- 
sary, and not be hampered in the prosecution or defense of his cause, by 
extraneous considerations, which militate against a fair hearing.” Jd. at 
635, 83 S.E.2d at 659 (quoting Starr v. S. Cotton Oil Co., 165 N.C. 587, 
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595, 81 S.E. 776, 779 (1914)). It is imperative that the prosecutor remem- 
ber “that the State’s interest ‘in a criminal prosecution is not that it shall 
win a case, but that justice shall be done.’ ” Matthews, 358 N.C. at 112, 
591 S.E.2d at 542 (quoting Berger, 295 U.S. at 88). 


3. Referring to Delusions as Fact 


The second impropriety in the prosecutor's argument occurred 
when he suggested that delusional thoughts and statements about things 
that never happened could have rationally led Jermaine Tart to form 
the requisite specific intent to kill Mr. Cassidy. At two different times 
in his closing argument, the prosecutor referred to events that Cassidy 
testified did not happen, and he urged the jury to find that those events 
explained why Tart’s attack on Cassidy was rationally motivated by a 
premeditated intent to kill untouched by diminished mental capacity. 
The prosecutor referred to each of these things that never happened as 
a “factual, non-delusion reason, or motivation for doing what he did.” It 
is improper for counsel to make arguments that are not based on reason- 
able inferences that may be drawn from the evidence admitted at trial. 
See State v. Anderson, 322 N.C. 22, 37, 366 S.E.2d 459, 468 (1988). 


There is simply no support for the proposition that events that never 
happened, such as Cassidy stealing Tart’s medicine, which Cassidy testi- 
fied never occurred, or Cassidy not giving Tart his telephone number, 
which again, Cassidy testified never happened, could appropriately be 
called “factual” and “non-delusional.” Wholly imagined events cannot 
support a reasonable inference that defendant acted rationally. The 
mere fact that Mr. Tart tragically chose to act on his delusions is not 
proof of specific intent. See Roache, 358 N.C. at 282, 595 S.E.2d at 407. 
Thus, the prosecutor improperly implied that events that never occurred 
could be “factual” and could therefore explain a rational intent to kill. 


The majority dismisses this argument by pointing out that the trial 
court found defendant to be competent to stand trial. This is completely 
beside the point. The issue is whether, at the time of this assault, Mr. 
Tart was suffering from a mental illness such that he lacked the mental 
capacity to form the requisite intent to kill with premeditation. Even 
the prosecution admits that defendant’s mental state on the night of 
2 March 2014 is what is at issue in this case. That defendant subse- 
quently received treatment, took medications, and ultimately was found 
competent to stand trial answers a completely different question than 
whether he suffered from a diminished mental capacity on the night 
of this incident. For the prosecutor to argue that things which never 
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happened could be “factual” and could explain Tart’s actions was an 
improper inference from the evidence presented at the trial of this case. 


“In sum, improper closing arguments cannot be tolerated.” Matthews, 
358 N.C. at 112, 591 S.E.2d at 542. For all these reasons, and taking into 
account all the improper statements made here, I must respectfully dis- 
sent from the portion of the majority opinion that concludes the trial 
court did not abuse its discretion in declining to intervene ex mero motu 
during the State’s closing argument. The trial court should have stopped 
the prosecutor's use of improper and prejudicial statements in closing 
argument that were designed to inflame the jury’s fears, direct its atten- 
tion away from the issue to be decided, and cause jurors to infer facts 
contrary to those in evidence. A new, fair trial is warranted. 
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STATE OF NORTH CAROLINA, 
UPON RELATION OF 

[ROY A. COOPER, III], INDIVIDUALLY 
AND IN HIS OFFICIAL 

CAPACITY AS GOVERNOR OF THE 
STATE OF NORTH CAROLINA 


v. WAKE COUNTY 


) 
) 
) 
) 
) 
) 
) 
) 
) 
PHILIP E. BERGER, IN HIS OFFICIAL ) 
CAPACITY AS PRESIDENT ) 
PRO TEMPORE OF THE ) 
NORTH CAROLINA SENATE; ) 
TIMOTHY K. MOORE, IN HIS ) 
OFFICIAL CAPACITY AS SPEAKER ) 
OF THE NORTH CAROLINA HOUSE ) 
OF REPRESENTATIVES; ) 
CHARLTON L. ALLEN, IN HIS ) 
OFFICIAL CAPACITY AS CHAIR ) 
OF NORTH CAROLINA INDUSTRIAL ) 
COMMISSION; AND YOLANDA K. STITH, ) 
IN HER OFFICIAL CAPACITY AS ) 
VICE-CHAIR OF THE NORTH ) 
CAROLINA INDUSTRIAL COMMISSION _ ) 


No. 21P19 


ORDER 


Upon consideration of the Petition for Writ of Certiorari, Petition 
for Writ of Supersedeas, and Motion for Temporary Stay filed by plain- 
tiff on the 17" day of January 2019, the Petition for Writ of Certiorari 
and the Petition for Writ of Supersedeas are ALLOWED for the limited 
purpose of vacating the order entered by the Court of Appeals on the 9" 
day of January 2019 and reinstating in part the order and judgment of 
the Superior Court in Wake County, entered on the 3" day of December 
2018. As provided in part in the order and judgment of the superior court, 
“Conclusion” paragraph four, Part V of Session Law 2016-125 is enjoined 
until the appeal pending in the Court of Appeals has been concluded 
and the mandate issued, or until further order of this Court. The order of 
the Court of Appeals, dated the 9" day of January 2019, allowing in part 
defendants’ petition for writ of supersedeas is hereby vacated. This case 
is remanded to the Court of Appeals for a determination on the merits 
of the underlying constitutional and other issues, if any, in the appeal. 
As aresult of the foregoing, plaintiff's Motion for Temporary Stay to this 
Court is DISMISSED AS MOOT. 
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By order of this Court in Conference, this 6th day of February, 2019. 


s/Earls, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 6th day of February, 2019. 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 


s/Amy Funderburk 
Clerk 
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174P18-2 State v. Robert Def’s Pro Se Motion for a Rehearing Dismissed 
Harold Johnson 
176P11-4 State v. Floyd 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Dismissed 








Calvin Cody 





(COA18-503) 
2. Def’s Petition in the Alternative for 


Writ of Certiorari to Review Decision 
of COA 





2. Denied 
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27 Marcu 2019 
181A93-4 State v. Rayford 1. Amicus Curiae’s Motion to Admit W. 1. Allowed 
Lewis Burke Kerrel Murray Pro Hac Vice 02/19/2019 
2. Amicus Curiae’s Motion to Admit Jin 2. Allowed 
Hee Lee Pro Hac Vice 02/19/2019 
3. NAACP Legal Defense & Educational 3. Allowed 
Fund, Inc.’s Motion for Leave to File 02/19/2019 
Amicus Brief 
4. NAACP Legal Defense & Educational 4, Allowed 
Fund, Inc.’s Motion for Leave to 02/19/2019 
Participate in Oral Argument 
5. Def’s Motion for Leave to File 5. Allowed 
Supplemental Brief 02/19/2019 
Ervin, J., 
recused 
183PA16-2 The City of Charlotte | Def’s (University Financial Properties, Allowed 
v. University LLC) Motion for Withdrawal of Issues 
Financial Properties, | Presented in the Conditional Petition 
LLC, et al. 
210P16-4 Dale Patrick Martin | Petitioner’s Pro Se Motion for Notice Dismissed 
v. State of North of Appeal 
Carolina, Mike 
Slagle (Supt.) 
233P12-2 State v. Montrez 1. State’s Motion for Temporary Stay 1. Allowed 
Benjamin Williams (COA16-178) 10/05/2018 
2. State’s Petition for Writ of Supersedeas | 2. 
3. Def’s Motion for Temporary Stay 3. Allowed 
10/05/2018 
4. Def’s Petition for Writ of Supersedeas | 4. 
5. Def’s Motion to Remove from 5. Dismissed 
Electronic Site without 
prejudice 
to refile 
with more 
specificity 
01/30/2019 
6. Def’s Motion to Remove from 
Electronic Site 6. Denied 
02/07/2019 
238A18 In the Matter Juvenile-Appellee’s Motion to Withdraw | Allowed 
of T.T.E. as Private Assigned Counsel and to 03/06/2019 








Appoint the Appellate Defender 
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27 Marcu 2019 
244A18 Town of Nags 1. Plt’s Notice of Appeal Based Upon a 1. 
Head v. William W. Dissent (COA17-498) 
Richardson and 
Wife, Martha W. 2. Defs’ Notice of Appeal Based 2. —- 
Richardson Upon a Dissent 
3. Defs’ Amended Notice of Appeal 3. 
Based Upon a Dissent 
4. Defs’ PDR Under N.C.G.S. § 7A-31 4, 
5. Defs’ Petition for Writ of Certiorari 5. 
to Review Decision of COA 
6. Plt’s Motion to Dismiss and Strike 6. 
Defs’ Cross-Appeal and PDR 
7. Plt’s Conditional PDR Under 7. Denied 
N.C.G.S. § 7A-31 03/27/2019 
251PA18 Sykes, et al. Pits’ Motion to Seal Portions of the Allowed 
v. Health Network Reply Brief 02/13/2019 
Solutions, Inc., et al. 
263P17-2 NNN Durham Office | Attorney Jeremy M. Falcone’s Motion to | Allowed 
Portfolio 1, LLC, Withdraw as Counsel 03/12/2019 
et al. v. Highwoods 
Realty Limited 
Partnership, et al. 
263P18 State v. Cedric 1. Def’s Notice of Appeal Based Upon a 1. 
Theodis Hobbs, Jr. Constitutional Question (COA17-1255) 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Allowed 
3. State’s Motion to Dismiss Appeal 3. Allowed 
272A14 State v. Jonathan Motion to Withdraw as Counsel and Allowed 
Douglas Richardson | Allow the Appellate Defender to 03/13/2019 
Appoint New Counsel 
273P18 State v. Gregory 1. State’s Motion for Temporary Stay 1. Allowed 
Charles Baskins (COA17-1327) 08/27/2018 
Dissolved 
03/2'7/2019 
2. State’s Petition for Writ of Supersedeas | 2. Denied 
3. State’s PDR 3. Denied 
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27 Marcu 2019 
277P18-3 State v. Gabriel 1. Def’s Pro Se Motion for Freedom of 1. Dismissed 
A. Ferrari Information Act to Reveal the Name of 
the Judges 
2. Def’s Pro Se Motion to Obtain Copies 2. Dismissed 
of the Judges’ Oath of Office 
3. Def’s Pro Se Motion for 3. Dismissed 
Reconsideration 
4. Def’s Pro Se Motion to Strike the 4. Dismissed 
Judge’s Order 
5. Def’s Pro Se Motion to Protest 5. Dismissed 
Against Defendant Political Religious 
Persecution, False Accusation, Coverup 
Intimidation in the Case of Lee Haney 
Ret. Army Col. Death by Arson 
294A18 State v. Jeffrey Def’s Motion to File Amended New Brief | Allowed 
Daniel Waycaster 03/06/2019 
295P18 State v. Charles 1. State’s Motion for Temporary Stay 1. Allowed 
Ward Ayers (COA17-725) 09/12/2018 
Dissolved 
03/27/2019 
2. State’s Petition for Writ of Supersedeas | 2. Denied 
3. State’s PDR Under N.C.G:S. § 7A-31 3. Denied 
303P18 State v. Gregory Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Garrison Cole (COA17-732) 
306P18 Hunter F. Grodner 1. Def’s Pro Se Notice of Appeal 1. Dismissed 
v. Andrzej Grodner Based Upon a Constitutional Question ex mero motu 
(COA17-570, 17-813) 
2. Def’s Pro Se PDR Under N.C.G.S. 2. Denied 
§ 7A-31 
311PA18 State v. Shakita Appellate Defender’s Motion to Allow Allowed 
Necole Walton Counsel to be Withdrawn and for 02/04/2019 
Appellate Defender to Assign 
Additional Counsel 
315PA18 Cooper v. Berger, Joint Motion to Continue Oral Argument | Allowed 
et al. of 4 March 2019 02/22/2019 
315PA18 Cooper v. Berger, Joint Motion to Withdraw Appeal Allowed 





et al. 
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27 Marcu 2019 
322P18 Town of Littleton 1. Plt’s PDR Under N.C.G.S. § 7A-31 1. Denied 
v. Layne Heavy (COA17-1137) 
Civil, Inc. f/d/b/a ; . 
Reynolds, Inc.; 2. Plt’s Motion to Amend PDR 2. Allowed 
Layne Inliner, LLC 11/07/2018 
f/d/b/a Reynolds 
Inliner, LLC; 
and Mack Gay 
Associates, P.A. 
327P02-11 State v. Guy Def’s Pro Se Petition for Writ of Denied 
Tobias LeGrande Habeas Corpus 02/07/2019 
Ervin, J., 
recused 
335P18 In the Matter of J.B. | 1. State’s Motion for Temporary Stay 1. Allowed 
(COA17-1373) 10/08/2018 
Dissolved 
03/27/2019 
2. State’s Petition for Writ of Supersedeas | 2. Denied 
3. Counsel’s Motion to Withdraw as 3. Allowed 
Counsel of Record 10/11/2018 
4, Juvenile’s Motion to Appoint the 4. Allowed 
Appellate Defender 10/11/2018 
5. Juvenile’s Motion for Extension of 5. Allowed 
Time to Respond to PDR 10/11/2018 
6. State’s PDR Under N.C.G.S §7A-31 6. Denied 
336P18 State v. Alvin Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Kenneth Keels (COA18-170) 
339A18 New Hanover Cty. 1. Def’s and Intervenors’ Motion to 1. Allowed 
Bd. of Educ. Designate Parties 02/06/2019 
v. Stein 
2. Def’s and Intervenors’ Motion to 2. Allowed 
Reset the 30-Day Deadline for Opening 02/06/2019 
Briefs from Date of the Court’s Order on 
this Motion 
339A18 New Hanover Cty. Pit’s Motion to Amend Caption Allowed 
Bd. of Educ. 02/19/2019 








v. Stein 
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27 Marcu 2019 
344P18 In the Matter of Respondents’ PDR Under N.C.G.S. Denied 
the Foreclosure § 7A-31 (COA18-212) 
of a Deed of Trust 
Executed by 
David L. Frucella 
and Marilyn L. 
Frucella Dated 
June 28, 1985 and 
Recorded in Book 
5044 at Page 764 in 
the Mecklenburg 
County Public 
Registry, North 
Carolina 
355P 13-2 State v. Willard 1. Def’s Pro Se Motion for Notice 1. Dismissed 
Alan Smith of Appeal 
2. Def’s Pro Se Petition for Writ of 2. Dismissed 
Certiorari to Review Order of 
Superior Court, Rowan County 
3. Def’s Pro Se Motion to 3. Dismissed 
Appoint Counsel as moot 
359P18 State v. Rodney Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Lee Enoch (COA17-1248) 
363P18 State v. Juan 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Antonia Miller (COA17-1130) 
2. State’s Conditional PDR Under 2. Dismissed 
N.C.G.S. § 7A-31 as moot 
364P18 State v. Ernest 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Raysean Gray (COA17-1162) 
2. State’s Motion to Dismiss Appeal 2. Dismissed 
as moot 
366A10 State v. Michael Def’s Motion to Correct Certificate of Allowed 
Patrick Ryan Service in Defendant-Appellee’s Brief 03/13/2019 
369P18 Cabarrus County Respondents’ PDR Under N.C.G.S Allowed 


Board of Education 
v. Department of 
State Treasurer, 
Retirement Systems 
Division; Dale 

R. Folwell, State 
Treasurer (in 
official capac- 

ity only); Steven 

C. Toole, Director, 
Retirement Systems 
Division (in official 
capacity only) 








§ 7A-31 (COA17-1017) 
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27 Marcu 2019 
371P18 Cabarrus County Respondents’ PDR Under N.C.G.S. Allowed 
Board of Education | § 7A-31 (COA17-1019) 
v. Board of Trustees, 
Teachers’ and 
State Employees’ 
Retirement System; 
Dale R. Folwell, 
State Treasurer (in 
official capac- 
ity only); Steven 
C. Toole, Director, 
Retirement Systems 
Division (in official 
capacity only) 
378P18-2 State v. Napier Def’s Pro Se Motion for an Denied 
Sandford Fuller Emergency Injunction for ADA 02/22/2019 
Title II Accommodations for a Court 
Appearance on 2/25/19 
382P18 State v. Flint 1. Def’s Pro Se Motion for Notice of 1. Dismissed 
Fitzgerald Johnson, | Appeal (COAP18-166) 
Jr. 
2. Def’s Pro Se Motion for Appellant Brief | 2. Dismissed 
Ervin, J., 
recused 
388P09-3 State v. Shayno 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Marcus Thomas Certiorari to Review Order of COA 
(COAP18-196) 
2. Def’s Pro Se Motion to 2. Dismissed 
Appoint Counsel as moot 
Ervin, J., 
recused 
389P18 Desiree Block Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
v. Matthew Block (COA18-200) 
396P18 State v. William Def’s Pro Se PDR Under N.C.G.S. Denied 
Sakon Parker § 7A-31 (COA17-1226) 
Morgan, J., 
recused 
404A18 County of Durham 1. Def’s Motion to Strike Appellant’s 1. Dismissed 
v. Burnette Second Argument as moot 
2. Plt’s Motion for Permission to Provide | 2. Allowed 
Supplemental Authority 
3. Plt’s Motion to Amend Table of Cases 3. Allowed 
and Authorities 
405P18 In the Matter Respondent’s Pro Se PDR Under Denied 
of E.W.P. N.C.G.S. § 7A-31 (COA18-183) 
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27 Marcu 2019 
406P18 State v. Cory 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Allowed 
Dion Bennett (COA17-1027) 
2. State’s Conditional PDR Under 2. Allowed 
N.C.G.S. § 7A-31 
407P18 State v. James 1. Def’s Pro Se PDR Under N.C.G.S. 1. 
Daren Sisk § 7A-31 (COA18-211) 
2. Def’s Motion to Withdraw Pro Se PDR | 2. Allowed 
3. Def’s Motion for Temporary Stay 3. Allowed 
11/21/2018 
Dissolved 
03/27/2019 
4. Def’s Petition for Writ of Supersedeas | 4. Denied 
5. Def’s PDR Under N.C.G.S. § 7A-31 5. Denied 
408P18 State v. Maurice Def’s Pro Se Motion to Dismiss Dismissed 
Edward Thompson ex mero motu 
409P18 State v. Deshawn Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Lamar Perry (COA17-1330) 
410P18 Town of Apex 1. Plt’s Motion for Temporary Stay 1. Allowed 
v. Beverly L. Rubin (COA17-955) 11/21/2018 
Dissolved 
03/27/2019 
2. Plt’s Petition for Writ of Supersedeas 2. Denied 
3. Plt’s PDR Under N.C.G.S. § 7A-31 3. Denied 
411A94-6 State v. Marcus Amici Curiae’s (Former State and Allowed 
Reymond Robinson | Federal Prosecutors) Motion for 03/14/2019 
Withdrawal and Substitution of Counsel 
411P18 State v. Craig Def’s PDR (COA17-1357) Denied 
Deonte Hairston 
415P18 Everett’s Lake Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
Corporation (COA18-360) 
v. Lewis Edward 
Dye, Jr. 
416P18 State v. Joseph Gill 1. State’s Motion for Temporary Stay 1. Allowed 
(COA18-191) 11/21/2018 
Dissolved 
03/27/2019 
2. State’s Petition for Writ of Supersedeas | 2. Denied 
3. State’s PDR Under N.C.G:S. § 7A-31 3. Denied 
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27 Marcu 2019 
435P18 Appalachian Respondent’s PDR Under N.C.G.S. Denied 
Materials, LLC § 7A-31 (COA18-188) 
v. Watauga 
County, a North 
Carolina County, 
and Terry Covell, 
Sharen Covell, 
and Blue Ridge 
Environmental 
Defense League, 
Inc. d/b/a High 
Country Watch 
437P18 Carlos Chavez v. Petitioners’ PDR Under N.C.G.S. Allowed 
Irwin Carmichael, § 7A-31 (COA18-17) 
Sheriff, 
Mecklenburg 
County 
Luis Lopez v. Irwin 
Carmichael, Sheriff, 
Mecklenburg 
County 
439P18 State v. Gregory Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Garrison Cole (COA18-286) 
440P18 Wadell Bynum Plt’s Pro Se Motion for Notice of Appeal | Dismissed 
v. Progressive 
Universal Insurance 
441 A98-4 State v. Tilmon Amici Curiae’s (Former State and Allowed 
Charles Golphin Federal Prosecutors) Motion for 03/14/2019 
Withdrawal and Substitution of Counsel 
Beasley, C.J., 
recused 
441A18 State v. Rontel 1. State’s Motion for Temporary Stay 1. Allowed 
Vincae Royster (COA18-2) 12/18/2018 
2. State’s Petition for Writ of Supersedeas | 2. Allowed 
03/14/2019 
3. State’s Notice of Appeal Based Upon 3. 








a Dissent 
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27 Marcu 2019 
445P18 In the Matter of Alamance County’s PDR Under N.C.G.S. | Denied 
the Appeal of § 7A-31 (COA18-388) 
Snow Camp, LLC, 
from the Decision 
of the Alamance 
County Board of 
Equalization and 
Review to Deny the 
Partial Exclusion 
of Certain Personal 
Property for Tax 
Year 2016 
446P18 In the Matter of the Bertie County’s PDR Under N.C.G.S. Denied 
Appeal of Kelford § 7A-31 (COA18-389) 
Owner, LLC, from 
the Decision 
of the Bertie 
County Board of 
Equalization and 
Review to Deny the 
Partial Exclusion 
of Certain Personal 
Property for Tax 
Year 2016 
449P18 Rozina Wadhwania, Pit’s Pro Se PDR Under N.C.G.S. § 7A-31 | Denied 
M.D. v. Wake Forest | (COA18-252) 
University Baptist 
Medical Center 
452A18 In the Matter of Petitioner’s Notice of Appeal Based Dismissed 
William Thomas Upon a Constitutional Question ex mero motu 
Duncan, Jr. (COA18-318) 
453P18 State v. Barbara Def’s Motion to Withdraw as Allowed 
Jean Myers-McNeil Private Counsel and to Appoint the 03/13/2019 
Public Defender 
454P18 State v. Stanley 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Demon Dowd (COA18-491) 
2. Def’s Petition for Writ of Certiorari 2. Denied 
to Review Decision of COA 
456P18 Sadie J. Carter and 1. Plts’ PDR Under N.C.G.S. § 7A-31 1. Denied 
Helen C. Lytch (COA17-1008) 
v. St. Augustine’s 
University 2. Def’s Conditional PDR Under 2. Dismissed 
N.C.G.S. § 7A-31 as moot 
457P18 State v. Antwion Def’s Pro Se PDR Under N.C.G.S. Denied 
Marquette Warren § 7A-31 (COA18-223) 
536P00-9 Terrance L. James Petitioner’s Pro Se Petition for Denied 
v. State of North Writ of Mandamus 
Ervin, J., 





Carolina 








recused 
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548A00-2 State v. Christina Amici Curiae’s (Former State and Allowed 
Shea Walters Federal Prosecutors) Motion for 03/14/2019 


Withdrawal and Substitution of Counsel 








597P01-4 State v. Maechel Def’s Pro Se Motion for Notice of Appeal | Dismissed 
Shawn Patterson (COAP17-245) 
Ervin, J., 
recused 
629P01-7 State v. John 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Edward Butler Certiorari to Review Order of Superior 


Court, Robeson County 


2. Def’s Pro Se Motion to Proceed 2. Allowed 
In Forma Pauperis 


3. Def’s Pro Se Motion to Appoint 3. Dismissed 
Counsel as moot 
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IN THE MATTER OF E.D. 


No. 125PA18 
Filed 10 May 2019 


Appeal and Error—preservation of issues—failure to raise issue 
at trial—no automatic preservation 
An alleged violation of N.C.G.S. § 122C-266(a), concerning 
examination of an involuntarily committed patient by a physician, 
was not preserved for appellate review where respondent did not 
raise it during the district court hearing on her involuntary commit- 
ment. There was not automatic preservation of the issue because 
the statute did not require a specific act by a trial judge and did not 
place any responsibility on a presiding judge. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, ___~-N.C. App. ___, 813 S.E.2d 
630 (2018), vacating an order entered on 5 January 2017 by Judge Dan 
Nagle in District Court, Wake County. Heard in the Supreme Court on 
6 March 2019. 


Joshua H. Stein, Attorney General, by Robert T. Broughton, 
Assistant Attorney General, for the State, petitioner-appellant. 


Glenn Gerding, Appellate Defender, by Wyatt Orsbon, Assistant 
Appellate Defender, for respondent-appellee. 


HUDSON, Justice. 


This case is before us pursuant to the State’s petition for discretion- 
ary review! of the Court of Appeals’ decision which held that “in cases 
where a respondent [who is involuntarily committed to a State health 
facility] does not receive an examination by a second physician as man- 
dated by N.C. Gen. Stat. § 122C-266(a), the respondent is not required 
to make a showing of prejudice resulting from the statutory violation 
in order to have the trial court’s order authorizing her continued com- 
mitment vacated.” In re E.D., ____ N.C. App. ; , 813 S.E.2d 630, 








1. Respondent’s conditional petition for discretionary review was denied on 
7 June 2018. 
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634 (2018). We now review: (1) whether “the Court of Appeals erred 
in concluding that N.C. Gen. Stat. § 122C-266(a) was the type of statu- 
tory mandate for which the right to appellate review is automatically 
preserved regardless of a failure to object in the trial court”; and (2) 
whether “the Court of Appeals erred in concluding that appellate relief 
is automatically merited upon the showing of a violation of N.C. Gen. 
Stat. § 122C-266(a).” Because the Court of Appeals erred in concluding 
that N.C.G.S. § 122C-266(a) imposes a statutory mandate that automati- 
cally preserves violation of that subsection for appellate review—and 
because respondent did not otherwise preserve her argument alleging 
the violation by objecting on that basis at the hearing on her involuntary 
commitment—we reverse the Court of Appeals’ decision without decid- 
ing whether prejudice must be shown to obtain relief on appeal. 


I. Factual and Procedural Background 





The facts of this case begin on 26 December 2016 when respondent’s 
sister filed an affidavit and petition for involuntary commitment in the 
District Court in Wake County requesting that respondent be taken 
into custody. 


In the affidavit respondent’s sister swore that respondent was men- 
tally ill, was a danger to herself or others, was in need of treatment for 
her mental illness in order to prevent further disability and deterioration 
that would predictably result in dangerousness, and was a substance 
abuser who was dangerous to herself or others. In support of these 
assertions, respondent’s sister swore to the following facts: (1) respon- 
dent was suicidal; (2) respondent attempted to jump out of a moving 
vehicle on Christmas Eve; (3) respondent threatened to kill her sister, 
her niece, and her mother when respondent’s sister turned out a light 
in her own home and moved eggs in the refrigerator; (4) respondent has 
thrown knives, computers, and chairs at her sister; (5) respondent 
has been diagnosed with bipolar I disorder with manic, psychotic features; 
(6) respondent has abused prescription drugs and attempted to break 
down a bathroom door when she was intoxicated after drinking liquor; 
and (7) respondent threatened to “beat the skin off” her mother’s face. 


At 7:01 p.m. on the same day that respondent’s sister filed the affida- 
vit and petition, a magistrate found that respondent was mentally ill, was 
a danger to herself or others, was in need of treatment in order to pre- 
vent further disability and deterioration that would predictably result 
in dangerousness, and was a substance abuser who was dangerous to 
herself or others. Based on these findings, the magistrate ordered that 
law enforcement take the respondent into custody for examination by a 
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physician or eligible psychologist within twenty-four hours of issuance 
of the order.? Respondent was taken into custody by Raleigh police at 
8:00 p.m., and she was transported to UNC Hospital in Chapel Hill, North 
Carolina, at 8:30 p.m.? 


On 27 December at 1:30 p.m., respondent received her first examina- 
tion by a physician as required by law.4 The examining physician opined 
that respondent was mentally ill, was a danger to herself, and was a danger 
to others. As a result of these findings, the physician recommended that 
respondent should be subject to inpatient commitment for fifteen days.° 


On the same day as her first examination at UNC Hospital, respon- 
dent was transported to UNC Wakebrook Psychiatric Services (UNC 
Wakebrook) in Raleigh to begin her inpatient commitment. After her 
arrival at UNC Wakebrook, respondent received her second examina- 
tion as required by law at 4:45 p.m.;° however, during this examination, 
respondent was seen by a psychologist. She was not examined by a 
physician as required by law. N.C.G.S. § 122C-266(a) (2017) (“[W]ithin 
24 hours of arrival at a 24-hour facility described in G.S. 122C-252, the 
respondent shall be examined by a physician.” (emphasis added)); see 
also id. § 122C-3(29), (80a) (Supp. 2018) (defining “physician” and “psy- 
chologist” separately, and stating that a “physician” is “an individual 





2. N.C.G.S. § 122C-261(b) (2017) (“If the clerk or magistrate finds reasonable grounds 
to believe that the facts alleged in the affidavit are true and that the respondent is probably 
mentally ill and either (i) dangerous to self, as defined in G.S. 122C-3(11)a., or dangerous to 
others, as defined in G.S. 122C-3(11)b., or (ii) in need of treatment in order to prevent fur- 
ther disability or deterioration that would predictably result in dangerousness, the clerk or 
magistrate shall issue an order to a law enforcement officer or any other person authorized 
under G.S. 122C-251 to take the respondent into custody for examination by a physician or 
eligible psychologist.”). 


3. Under North Carolina law, a law enforcement officer who assumes custody over a 
mentally ill individual under N.C.G.S. § 122C-261(b) must, “[w]ithout unnecessary delay,” 
take the individual to a facility for an examination “by a physician or eligible psychologist.” 
Id. § 122C-263(a) (2017). 


4. North Carolina law requires that, upon being taken into custody, the individ- 
ual be examined by a “physician or eligible psychologist” within twenty-four hours. Id. 
§ 122C-263(c) (2017). 


5. “Ifthe physician or eligible psychologist finds that the respondent is mentally ill and 
is dangerous to self, as defined in G.S. 122C-3(11)a., or others, as defined in G.S. 122C-3(11)b., 
the physician or eligible psychologist shall recommend inpatient commitment, and shall 
so show on the examination report.” Id. § 122C-263(d)(2) (2017). 


6. Id. § 122C-266(a) (2017) (requiring that a person subject to involuntary inpatient 
commitment be examined within twenty-four hours of arrival at a facility). 
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licensed to practice medicine in North Carolina under Chapter 90 of 
the General Statutes or a licensed medical doctor employed by the 
Veterans Administration’). 


Based on her evaluation of respondent, the psychologist opined that 
respondent was mentally ill, a danger to herself, and a danger to others. 
Accordingly, the psychologist recommended that respondent be subject 
to inpatient commitment for five to ten days.’ Respondent remained in 
custody at UNC Wakebrook until the hearing on her involuntary com- 
mitment in the District Court in Wake County on 5 January 2017. 


Immediately following the hearing, the district court ordered that 
respondent be involuntarily committed at UNC Wakebrook for a period 
not to exceed thirty days.® In its order the court found that respon- 
dent was mentally ill; and was a danger to herself and others. At no 
point during the hearing did respondent raise the issue that her second 
examination was not conducted by a physician as required by N.C.G.S. 
§ 122C-266(a). Respondent filed her notice of appeal on 27 January 2017. 


The Court of Appeals vacated respondent’s involuntary commit- 
ment order. In re E.D., ___ N.C. App. at , 813 S.E.2d at 634. In so 
doing, the court reached two conclusions that are pertinent here. First, 
relying on its own decision in In re Spencer, the Court of Appeals held 
that respondent’s argument—that N.C.G.S. § 122C-266(a) was violated 
when her second examination was conducted by a psychologist in lieu 
of a physician—was preserved for appellate review even though respon- 
dent did not raise the issue in the district court hearing on her involun- 
tary commitment. Id. at , 813 S.E.2d at 632 (citing In re Spencer, 236 











7. “If the physician finds that the respondent is mentally ill and is dangerous to self, as 
defined by G.S. 122C-3(11)a., or others, as defined by G.S. 122C-3(11)b., the physician shall 
hold the respondent at the facility pending the district court hearing.” Id. § 122C-266(a)(1). 
“A hearing shall be held in district court within 10 days of the day the respondent is 
taken into law enforcement custody pursuant to G.S. 122C-261(e) or G.S. 122C-262.” Id. 
§ 122C- 268(a) (Supp. 2018). 


8. “To support an inpatient commitment order, the court shall find by clear, cogent, 
and convincing evidence that the respondent is mentally ill and dangerous to self, as 
defined in G.S. 122C-3(11)a., or dangerous to others, as defined in G.S. 122C-3(11)b. The 
court shall record the facts that support its findings.” Jd. § 122C-268(j) (Supp. 2018). 

Although respondent’s involuntary commitment order has expired, this case is not 
moot. In re Hatley, 291 N.C. 693, 695, 231 S.E.2d 633, 635 (1977) (“The possibility that 
respondent’s commitment in this case might likewise form the basis for a future commit- 
ment, along with other obvious collateral consequences, convinces us that this appeal is 
not moot.”). 
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N.C. App. 80, 84-85, 762 S.E.2d 637, 640 (2014), disc. rev. denied, 367 
N.C. 811, 767 S.E.2d 529 (2015). Specifically, the Court of Appeals rea- 
soned that its previous decision in In re Spencer required it to conclude 
that N.C.G.S. § 122C-266(a) places a “statutory mandate” upon the trial 
court that renders any violation of that subsection automatically pre- 
served for appellate review. Id. at___, 813 S.E.2d at 632. 


Second, the Court of Appeals relied on its own decision in In re 
Barnhill, to hold that the violation of N.C.G.S. § 122C-266(a) entitled 
respondent to relief without her needing to show that she was preju- 
diced by the violation. Jd. at__, 813 S.E.2d at 633 (citing In re Barnhill, 
72 N.C. App. 530, 532, 325 S.E.2d 308, 309 (1985)). In its analysis the 
Court of Appeals distinguished the facts here and those of In re Barnhill, 
from the facts of In re Spencer, in which a respondent was required to 
demonstrate prejudice. Id. at ___, 813 S.E.2d at 633-34 (citations omit- 
ted). The court reasoned that In re Spencer is distinct from the situation 
presented here because in In re Spencer, the respondent conceded that 
he was actually examined by a physician, id. at__, 8138 S.E.2d at 633 
(“Here, respondent concedes that Dr. Saeed’s testimony illustrates that 
he conducted an examination of respondent on 23 July 2013, the day 
after he was admitted to Holly Hill Hospital.” (quoting In re Spencer, 236 
N.C. App. at 85, 762 S.E.2d at 640)); however, “no written records existed 
documenting the fact that a second physician had examined the respon- 
dent,” id. at__, 813 S.E.2d at 633 (citing In re Spencer, 236 N.C. App. 
at 84, 762 S.E.2d at 640). The Court of Appeals limited In re Spencer to 
its facts by reasoning that “Spencer cannot be read as standing for the 
entirely separate proposition that in cases where—as here—the second 
examination requirement of N.C. Gen. Stat. § 122C-266(a) clearly has not 
been followed, a respondent must nevertheless show prejudice stem- 
ming from her failure to receive a second examination.” Jd. at __, 818 
S.E.2d at 633-34. 


We allowed the State’s petition for discretionary review of the Court 
of Appeals’ decision on 7 June 2018 and now review the issues presented 
therein: (1) whether respondent’s issue is automatically preserved for 
appellate review; and (2) whether respondent is entitled to relief on 
appeal without the need to demonstrate prejudice from the violation of 
N.C.G.S. § 122C-266(a). 


II. Analysis 


We conclude that the Court of Appeals erred when it held that 
N.C.G.S. § 122C-266(a) imposes a statutory mandate that automatically 
preserves a violation of that provision for appellate review. On that 
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basis, we reverse the decision of the Court of Appeals. Because we so 
conclude, and because respondent did not raise the issue of the viola- 
tion of N.C.G.S. § 122C-266(a) at the district court hearing on her invol- 
untary commitment, this issue is not preserved for appellate review. As 
aresult, we need not—and do not—reach the issue of whether the Court 
of Appeals erred in concluding that respondent was not required to dem- 
onstrate prejudice from the violation. 


This Court reviews a decision of the Court of Appeals for errors of 
law. N.C. R. App. P. 16(a); State v. Mumford, 364 N.C. 394, 398, 699 S.E.2d 
911, 914 (2010) (citing State v. Brooks, 337 N.C. 132, 149, 446 S.E.2d 579, 
590 (1994)). 


Rule 10 of the North Carolina Rules of Appellate Procedure states the 
general rule governing how parties preserve issues for appellate review: 


In order to preserve an issue for appellate review, a party 
must have presented to the trial court a timely request, 
objection, or motion, stating the specific grounds for the 
ruling the party desired the court to make if the specific 
grounds were not apparent from the context. It is also nec- 
essary for the complaining party to obtain a ruling upon the 
party’s request, objection, or motion. 


N.C. R. App. P. 10(a)(1). Here, because respondent did not raise the issue 
of the violation of N.C.G.S. § 122C-266(a) before the district court, she 
failed to preserve this issue for appellate review under Rule 10 of the 
North Carolina Rules of Appellate Procedure. 


Nonetheless, “[i]t is well established that ‘when a trial court acts 
contrary to a statutory mandate and a defendant is prejudiced thereby, 
the right to appeal the court’s action is preserved, notwithstanding 
defendant's failure to object at trial.’ ” State v. Davis, 364 N.C. 297, 301, 
698 S.E.2d 65, 67 (2010) (first quoting State v. Ashe, 314 N.C. 28, 39, 331 
S.E.2d 652, 659 (1985) (citation omitted); then citing State v. Tirado, 358 
N.C. 551, 571, 599 S.E.2d 515, 529 (2004), cert. denied, 544 U.S. 909, 125 
S. Ct. 1600, 161 L. Ed. 2d. 285 (2005)); see State v. Hucks, 323 N.C. 574, 
579, 374 S.E.2d 240, 244 (1988) (“When a trial court acts contrary to a 
statutory mandate, the error ordinarily is not waived by the defendant’s 
failure to object at trial.” (citing Ashe, 314 N.C. at 39, 331 S.E.2d at 659)); 
see also State v. Bryant, 189 N.C. 112, 115, 126 S.E. 107, 109 (1925) (“The 
fact that exception was not entered at the time the remark was uttered 
is immaterial. The statute is mandatory, and... may be excepted to after 
the verdict.” (citation omitted)). 
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When a statute “is clearly mandatory, and its mandate is directed 
to the trial court,” the statute automatically preserves statutory viola- 
tions as issues for appellate review. Hucks, 323 N.C. at 579, 374 S.E.2d at 
244; see Ashe, 314 N.C. at 40, 331 S.E.2d at 659 (“N.C.G.S. § 15A-1233(a) 
require[s] the trial court to summon all jurors into the courtroom before 
hearing and addressing a jury request to review testimony and to exer- 
cise its discretion in denying or granting the request.”); Bryant, 189 N.C. 
at 114, 126 S.E. at 108 (“No judge, in giving a charge to the petit jury, 
either in a civil or a criminal action, shall give an opinion whether a 
fact is fully or sufficiently proven... .” (quoting 1 N.C. Cons. Stat. § 564 
(1919)); see also State v. Aikens, 342 N.C. 567, 578, 467 S.E.2d 99, 106 
(1996) (concluding that N.C.G.S. § 15A-1235(c) (1988) was “permissive 
rather than mandatory” (citing State v. Williams, 315 N.C. 310, 326, 338 
S.E.2d 75, 85 (1986))). 


The State and respondent do not disagree with the rule that a stat- 
ute’s mandate must be directed to the trial court in order to automati- 
cally preserve a statutory violation as an issue for appellate review; see, 
e.g., Davis, 364 N.C. at 303, 698 S.E.2d at 68 (concluding that the trial 
court “is not authorized to impose punishment for the offenses enumer- 
ated in subsection (b) [of N.C.G.S. § 20-141.4 (2009)]”); Hucks, 323 N.C. 
at 579, 374 S.E.2d at 244; however, they do disagree about when a stat- 
ute’s mandate is directed to the trial court. Specifically, and relying on 
our decisions in Davis, Hucks, and Ashe,’ the State contends that a stat- 
ute directs its mandate to a trial court when it does so expressly or when 





9. The State also relies on our decision in State v. Braxton, 352 N.C. 158, 177, 531 
§.E.2d 428, 439 (2000), cert. denied, 531 U.S. 1130, 121 S. Ct. 890, 148 L. Ed. 2d 797 (2001). 
However, such reliance is misplaced because, in that decision, we did not conclude that 
the issue was automatically preserved for appeal. Jd. at 177, 531 S.E.2d at 439. In fact, 
Braxton belongs to a line of cases in which we have determined that a defendant waives 
appellate review of the requirement found in N.C.G.S. § 15A-1214(a) that jurors be selected 
from the panel by a random procedure when that defendant fails to follow the statutory 
procedure for challenging the jury panel. See N.C.G.S. § 15A-1211(c) (2017) (“The State 
or the defendant may challenge the jury panel.”); Braxton, 352 N.C. at 177, 531 S.E.2d 
at 439 (“In this case, defendant never followed th[e] specific procedure [under N.C.G.S. 
§ 15A-1211(c) (1999) for asserting a challenge to the jury empaneling procedure]... . In 
light of defendant’s failure to follow the procedures . . . we hold that defendant failed to 
preserve this issue for appellate review.” (citing State v. Atkins, 349 N.C. 62, 102-03, 505 
S.E.2d 97, 122 (1998), cert. denied, 526 U.S. 1147, 119 S. Ct. 2025, 143 L. Ed. 2d 1036 (1999)); 
see also Tirado, 358 N.C. at 571, 599 S.E.2d at 530 (reasoning that the defendants waived 
their assignment of error regarding selection of their jury panel when they failed to fol- 
low the procedure in N.C.G.S. § 15A-1211(c) (2003)); State v. Wiley, 355 N.C. 592, 606-07, 
565 S.E.2d 22, 34-35 (2002) (concluding that the defendant’s statutory challenge to the 
jury selection procedure was preserved in N.C.G.S. § 15A-1211(c) (2001), but ultimately 
determining that the defendant’s failure to follow the statutory procedure waived his chal- 
lenge), cert. denied, 537 U.S. 1117, 123 S. Ct. 882, 154 L. Ed. 2d 795 (2003); State v. Meyer, 
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it “involve[s] actions that a trial court can perform: returning jurors to 
a courtroom, ensuring a random panel of jurors, appointing assistant 
counsel, or sentencing in accordance with the law.” Respondent argues, 
however, that the State’s interpretation of our case law is “not the end 
of the story. Some statutes, this Court has observed, implicitly impose a 
mandate on the trial court.” Specifically, respondent relies on our deci- 
sions in Hucks, State v. Lawrence, and State v. Cummings, in contending 
that a statute also directs a mandate to a trial court when the enact- 
ment implicitly requires the trial court “to supervise the conduct of other 
state actors.” 


Accordingly, the State argues that the Court of Appeals erred in 
concluding that the issue of the violation of N.C.G.S. § 122C-266(a) was 
automatically preserved because that statute does not expressly direct 
its mandate at the trial court, and because the mandate involves “a psy- 
chiatric examination of a civil-commitment respondent” which the trial 
court cannot perform. By contrast, respondent argues that the Court of 
Appeals was correct to conclude that the issue was automatically pre- 
served because the district court, presumably through its role in con- 
ducting hearings, is implicitly called upon to supervise state health care 
facilities when people are involuntarily committed to those facilities. 


We conclude that the State’s reading of our prior decisions is more 
consistent with our present view of these cases. Specifically, in Davis 
we concluded that there was a statutory mandate that automatically 
preserved an issue for appellate review when the statute at issue pro- 
hibited the trial court from entering additional sentences against defen- 
dant because other judgments entered against him “impose[d] greater 
punishment for the same conduct.” 364 N.C. at 305-06 698 S.E.2d at 70 
(citing N.C.G.S. § 20-141.4(b) (2009)). In Hucks we concluded that appel- 
late review was automatically preserved for the alleged violation of a 
statute that “state[d] simply but unequivocally that an indigent facing 
a possible death penalty may not be tried unless an assistant counsel has 
been appointed in a timely manner.” 323 N.C. at 579, 374 S.E.2d at 244 





353 N.C. 92, 112-13, 540 S.E.2d 1, 13 (2000) (concluding that the defendant did not preserve 
the issue for appellate review when he failed to follow the procedure contained in N.C.G.S. 
§ 15A-1211(c) (1999)), cert. denied, 534 U.S. 839, 122 S. Ct. 93, 151 L. Ed. 2d 54 (2001); State 
v. Golphin, 352 N.C. 364, 411-12, 533 S.E.2d 168, 202 (2000) (concluding that the defen- 
dants’ challenge to the jury empaneling procedure on the grounds that it was not random 
as required by N.C.G.S. § 15A-1214(a) (1999) was preserved even though defendants did 
not follow the procedure contained in N.C.G.S. § 15A-1211(c), but ultimately concluding 
that their failure to comply with that subsection waived the challenge), cert. denied, 532 
U.S. 931, 121 S. Ct. 1379, 149 L. Ed. 2d. 305 (2001). 


IN THE SUPREME COURT 119 


IN RE E.D. 
[3872 N.C. 111 (2019)] 


(citing N.C.G.S. § 7A-450(b1)). We reasoned that “[t]he statute requires 
the trial court to appoint assistant counsel as a matter of course when 
an indigent is to be prosecuted in a capital case. It neither expressly nor 
impliedly places any responsibility on the defendant to ask for assis- 
tant counsel.” Id. at 579, 374 N.C. at 244. In Ashe we concluded appel- 
late review was automatically preserved for the violation of a statute 
that “require[d] the trial court to summon all jurors into the courtroom 
before hearing and addressing a jury request to review testimony and to 
exercise its discretion in denying or granting the request.” 314 N.C. at 
40, 331 S.E.2d at 659 (citing N.C.G.S. § 15A-1233(a)). Finally, in Bryant 
we concluded that appellate review was automatically preserved for the 
violation of a statute which stated that “[n]o judge, in giving a charge to 
the petit jury, either in a civil or a criminal action, shall give an opinion 
whether a fact is fully or sufficiently proven.” 189 N.C. at 114, 126 S.E. at 
108 (quoting 1 N.C. Cons. Stat. § 564 (1919)). 


In each of these cases we concluded that there was a statutory man- 
date that automatically preserved an issue for appellate review when the 
mandate was directed to the trial court either: (1) by requiring a specific 
act by the trial judge, Bryant, 189 N.C. at 114, 126 S.E. at 108; or (2) by 
requiring specific courtroom proceedings that the trial judge has author- 
ity to direct, see Davis, 364 N.C. at 301-06, 698 S.E.2d at 67-70; Hucks, 
323 N.C. at 579, 374 8.E.2d at 244; Ashe, 314 N.C. at 40, 331 S.E.2d at 659. 


We are not persuaded by respondent’s argument that our case law 
extends the statutory mandate exception in Rule 10(a) of the North 
Carolina Rules of Appellate Procedure beyond the two instances 
described above. Specifically, respondent’s reliance on our decision in 
Hucks is misplaced because in that case the statute required the trial 
court to act within its authority to direct courtroom proceedings to 
appoint an assistant counsel for an indigent defendant in a capital mur- 
der trial. 323 N.C. at 579, 374 S.E.2d at 244. 


Further, we do not view State v. Lawrence as compelling author- 
ity here because in that case the statute required the trial court to act 
within its authority to direct courtroom proceedings to ensure that the 
State passed a full panel of twelve jurors to the defendant during jury 
selection. 352 N.C. 1, 12-13, 530 S.E.2d 807, 814-15 (2000) (citing N.C.G.S. 
§ 15A-1214(d) (1999), which stated that “[w]hen the prosecutor is satis- 
fied with the 12 in the box, they must then be tendered to the defendant”), 
cert. denied, 531 U.S. 1083, 121 S. Ct. 789, 148 L. Ed. 2d 684 (2001). 


Unlike the cases involving the requirement that jurors be selected 
from the panel at random under N.C.G.S. § 15A-1214(a), our cases, such 
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as Lawrence, which concern the requirement that a prosecutor tender 
a full panel of jurors to the defendant under N.C.G.S. § 15A-1214(d) and 
(f), have held that a violation of that requirement is automatically pre- 
served for appellate review. See State v. Garcia, 358 N.C. 382, 406, 597 
S.E.2d 724, 742 (2004) (concluding that appellate review was automati- 
cally preserved when the prosecutor passed less than a full panel of 
twelve replacement jurors to the defendant during jury selection and 
thereby violated N.C.G.S. § 15A-1214(f) (2003)), cert. denied, 543 U.S. 
1156, 125 S. Ct. 1301, 161 L. Ed. 2d 122 (2005); see also State v. Jaynes, 
353 N.C. 534, 544-45, 549 S.E.2d 179, 189 (2001) (concluding that appel- 
late review was automatically preserved when, in violation of N.C.G.S. 
§ 15A-1214(d) (1999), the defendant was allowed to examine prospec- 
tive jurors before the State was able to challenge those jurors and to 
pass a full panel of jurors to the defendant), cert. denied, 535 U.S. 934, 
122 S. Ct. 1810, 152 L. Ed. 2d 220 (2002); Lawrence, 352 N.C. at 13, 530 
S.E.2d at 815. We have also held that appellate review is automatically 
preserved for a violation of N.C.G.S. § 15A-1214(c) which involves the 
defendant’s and prosecutor's right to voir dire jurors. State v. Jones, 336 
N.C. 490, 496-97, 445 S.E.2d 23, 26 (1994). 


Unlike the statutory mandate in N.C.G.S. § 15A-1214(a), the man- 
dates in N.C.G.S. §§ 15A-1214(c) and 15A-1214(d) and (f) directly involve 
the trial court’s responsibility “to exercise its discretion,” id. at 497, 445 
S.E.2d at 27, to see that “[flairness is promoted by ensuring that the 
defendant has a full opportunity to face jurors, question them, and chal- 
lenge unsatisfactory candidates.” Garcia, 358 N.C. at 407, 597 S.E.2d at 
743. By contrast, the responsibility is squarely on either “[t]he State or 
the defendant,” N.C.G.S. 15A-1211(c) (2017), to challenge the empanel- 
ing procedure that occurs before jurors are “assigned to the jury box” 
and “retain [their] seat[s],” id. § 15A-1214(a) (2017). As such, appellate 
review of N.C.G.S. § 15A-1214(a) is waived when the appellant fails to 
follow the procedure for challenging a jury panel set out in N.C.G.S. 
§ 15A-1211(c). Cf. Hucks, 323 N.C. at 579, 374 S.E.2d at 244 (conclud- 
ing that appellate review of the issue was automatically preserved, in 
part, because the statute “neither expressly nor impliedly place[d] any 
responsibility on the defendant to ask for assistant counsel”); Ashe, 314 
N.C. at 35, 331 S.E.2d at 657 (“While the statute does not expressly say 
that the trial judge must have the jurors conducted to the courtroom, we 
have no doubt that the legislature intended to place this responsibility 
on the judge presiding at the trial.”). 


Finally, to the extent respondent relies on State v. Cummings, we 
conclude that Cummings is inapposite because the Court there did not 
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even address whether there was a statutory mandate that automati- 
cally preserved a statutory violation as an issue for appellate review. 
352 N.C. 600, 611-12, 536 S.E.2d 36, 46 (2000) (discussing how a “statu- 
tory mandate” found in N.C.G.S. § 148-76 (1999) allowed the prosecu- 
tion to subpoena defendant’s prison records but not addressing whether 
any alleged violation of the “statutory mandate” was automatically pre- 
served as an issue for appellate review), cert. denied, 532 U.S. 997, 121 
S. Ct. 1660, 149 L. Ed. 2d 641 (2001). 


We hold that a statutory mandate that automatically preserves an 
issue for appellate review is one that, either: (1) requires a specific act 
by a trial judge, see State v. Starr, 365 N.C. 314, 316-19, 718 S.E.2d 362, 
364-66 (2011) (concluding that appellate review was automatically pre- 
served when the trial judge refused to exercise his discretion to either 
allow or deny the jury’s request to review evidence under N.C.G.S. 
§ 15A-1223(a) (2009)); Bryant, 189 N.C. at 114, 126 S.E. at 108; or (2) 
leaves “no doubt that the legislature intended to place th[e] responsibil- 
ity on the judge presiding at the trial,” Ashe, 314 N.C. at 35, 331 S.E.2d at 
657, or at specific courtroom proceedings that the trial judge has author- 
ity to direct,!9 id. at 40, 331 S.E.2d at 659; see also Davis, 364 N.C. at 
301-06, 698 S.E.2d at 67-70; Garcia, 358 N.C. at 406, 597 S.E.2d at 742 
(concluding that appellate review was automatically preserved when 
the prosecutor passed less than a full panel of twelve replacement jurors 
to the defendant during jury selection and thereby violated N.C.G.S. 
§ 15A-1214(f) (2003)); Jaynes, 353 N.C. at 544-45, 549 S.E.2d at 189 (con- 
cluding that appellate review was automatically preserved when, in vio- 
lation of N.C.G.S. § 15A-1214(d) (1999), the defendant was allowed to 
examine prospective jurors before the State was able to challenge those 
jurors and to pass a full panel of jurors to the defendant); Jones, 336 N.C. 
at 496-97, 445 S.E.2d at 26 (concluding that appellate review was auto- 
matically preserved when the defendant claimed that the trial court’s 
ruling violated his right to voir dire jurors under N.C.G.S. § 15A-1214(c) 





10. Consistent with our prior case law, this rule does not treat the North Carolina 
Rules of Evidence as statutes that contain mandates that automatically preserve issues for 
appellate review. See State v. Young, 368 N.C. 188, 209, 775 S.E.2d 291, 305 (2015) (“The 
same logic upon which the Court of Appeals relied in reaching a contrary result would nec- 
essarily result in treating most of the provisions of the North Carolina Rules of Evidence as 
‘mandatory,’ a result that would be contrary to the manner in which this Court has treated 
evidentiary arguments that were not supported by an objection lodged at trial for most of 
its history. As a result, since defendant did not object to the admission of evidence con- 
cerning the wrongful death and declaratory judgment complaint and default judgments on 
the basis of N.C.G.S. § 1-149, he is not entitled to challenge the admission of this evidence 
as violative of that statutory provision on appeal.”). 


122 IN THE SUPREME COURT 


IN RE E.D. 
[3872 N.C. 111 (2019)] 


(1988)); State v. Buchanan, 330 N.C. 202, 224-27, 410 S.E.2d 832, 845-47 
(1991) (concluding that appellate review was automatically preserved 
when the trial judge violated N.C.G.S. § 15A-2000(b) (1988) by failing to 
individually poll the jurors on whether they agreed with the defendant’s 
sentence in a capital case in violation of N.C.G.S. § 15A-2000(b) (1988)); 
Hucks, 323 N.C. at 579, 374 S.E.2d at 244. 


Here N.C.G.S. § 122C-266(a) states that “within 24 hours of arrival 
at a 24-hour facility described in G.S. 122C-252, the respondent shall be 
examined by a physician.” As such, this statute does not require a spe- 
cific act by a trial judge. Furthermore, the statute does not place any 
responsibility on a presiding judge. Instead, the provision requires that 
a physician perform an examination at a designated “state facilit[y].” Id. 
§ 122C-252 (2017). Therefore, N.C.G.S. § 122C-266(a) does not fit within 
either category of statutory mandates that would automatically preserve 
an issue for appellate review. 


As a result, we conclude that this alleged violation of N.C.G.S. 
§ 122C-266(a) is not automatically preserved and that respondent failed 
to preserve the issue when she did not raise it during the district court 
hearing on her involuntary commitment. See N.C. R. App. P. 10(a)(1). 
Accordingly, the Court of Appeals’ decision in In re Spencer, 236 N.C. 
App. 80, 762 S.E.2d 637 (2014), is overruled to the extent it conflicts with 
this conclusion. 


III. Conclusion 


Because respondent’s issue is not preserved for appellate review, 
we reverse the decision of the Court of Appeals on that basis. Moreover, 
because of our decision, we need not—and do not—reach the issue of 
whether the Court of Appeals erred in concluding that respondent was 
automatically entitled to relief without having to demonstrate that she 
was prejudiced by the violation of N.C.G.S. § 122C-266(a). 


REVERSED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 
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IN RE INQUIRY CONCERNING A JUDGE, NO. 17-143 
APRIL M. SMITH, REsponpDENT 


No. 419A18 
Filed 10 May 2019 


This matter is before the Court pursuant to N.C.G.S. §§ 7A-376 and 
-377 upon a recommendation by the Judicial Standards Commission 
entered 7 November 2018 that Respondent April M. Smith, a Judge of 
the General Court of Justice, District Court Division, Judicial District 
Twelve, be publicly reprimanded for conduct in violation of Canons 1, 
2A, 3A(3), and 3B(1) of the North Carolina Code of Judicial Conduct, 
and for conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute in violation of N.C.G.S. § 7A-376. This 
matter was calendared for argument in the Supreme Court on 4 March 
2019, but determined on the record without briefs or oral argument pur- 
suant to Rule 30(f) of the North Carolina Rules of Appellate Procedure 
and Rule 3 of the Rules for Supreme Court Review of Recommendations 
of the Judicial Standards Commission. 


No counsel for Judicial Standards Commission or Respondent. 


ORDER 


The issue before the Court is whether District Court Judge April 
M. Smith, Respondent, should be publicly reprimanded for violations of 
Canons 1, 2A, 3A(8), and 3B(1) of the North Carolina Code of Judicial 
Conduct amounting to conduct prejudicial to the administration of jus- 
tice that brings the judicial office into disrepute in violation of N.C.G.S. 
§ 7A-376(b). Respondent has not challenged the findings of fact made 
by the Judicial Standards Commission (the Commission) or opposed 
the Commission’s recommendation that she be publicly reprimanded by 
this Court. 


On 20 February 2018, Commission Counsel filed a Statement of 
Charges against Respondent alleging that she had engaged in conduct 
inappropriate to her office by demonstrating a lack of respect for the 
judicial office and for the Chief District Judge; by failing to facilitate the 
administrative duties of the Chief Judge and court staff; by repeatedly and 
regularly making disparaging comments about the Chief Judge to other 
judges, judicial staff, clerical staff, and members of the local bar; and by 
failing to diligently discharge her duties, bringing the judicial office into 
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disrepute. Respondent fully cooperated with the Commission’s inquiry 
into this matter. In the Statement of Charges, Commission Counsel 
asserted that Respondent’s actions constituted conduct inappropriate 
to her judicial office and prejudicial to the administration of justice that 
brings the judicial office into disrepute or otherwise constituted grounds 
for disciplinary proceedings under Chapter 7A, Article 30 of the North 
Carolina General Statutes. 


Respondent filed her answer on 9 April 2018. On 20 August 2018, 
Commission Counsel and Respondent entered into a Stipulation and 
Agreement for Stated Disposition (the Stipulation) containing joint 
evidentiary, factual, and disciplinary stipulations as permitted by 
Commission Rule 22 that tended to support a decision to publicly rep- 
rimand Respondent. The Stipulation was filed with the Commission on 
22 August 2018. The Commission heard this matter on 5 October and 
entered its recommendation on 7 November 2018, which contains the 
following stipulated findings of fact: 


1. Respondent is one (1) of ten (10) judges of the 
General Court of Justice, District Court Division, Judicial 
District 12 (Cumberland County). She was elected in 
November 2014 at thirty-five (35) years old along with 
two (2) other district court judges. In 2017, another dis- 
trict court judge was elected for a total of ten (10) judges. 
There are eight (8) courtrooms available for district court 
proceedings in the Cumberland County Courthouse. 


2. The current Chief District Court Judge was elected 
more than twenty (20) years ago and was appointed Chief 
Judge commencing January 1, 2015 upon the retirement of 
the previous Chief District Court Judge. After Respondent’s 
election, the Chief Judge assigned Respondent primarily 
to serve as one of the court’s family court judges and to 
hear domestic violence matters, although she was also 
assigned to hear various criminal cases. 


3. At the start of 2015, when Respondent began her 
service as a judge, she believed her relationship with the 
Chief Judge to be pleasant and collegial. By the end of 2015, 
however, Respondent became frustrated with the Chief 
Judge based on scheduling and communication differences. 


4. Beginning in 2016, Respondent also began experi- 
encing serious health issues that required Respondent to 
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attend frequent medical appointments. Over a period of 
time, Respondent’s health deteriorated as her physicians 
attempted to determine what medical condition she was 
dealing with. In 2017, Respondent was diagnosed with 
two (2) chronic autoimmune diseases—Systemic Lupus 
Erythematosus and Mixed Connective Tissue Disorder. 
These two conditions have required Respondent to 
receive various medical treatments including chemother- 
apy and she is subject to experiencing “flares.” As a result 
of these health issues, Respondent has taken multiple 
leaves of absence. The Chief Judge has accommodated 
all of Respondent’s requests for medical leaves of absence 
pursuant to physician orders. 


5. Thereafter, Respondent’s relationship with the 
Chief Judge deteriorated further because she believed 
that the Chief Judge was subjecting her to unfair treat- 
ment in court assignments. Among other things: 


a. Respondent perceived that the Chief 
Judge assigned her more often to Courtroom 3A 
than other judges. Courtroom 3A is considered a 
difficult courtroom because judges who preside 
there must hear not only their regularly sched- 
uled calendar, but also accept walk-in domestic 
violence, temporary custody and other cases. 
This makes presiding in Courtroom 3A a long and 
often times stressful day. 


b. Respondent also believed that she was 
being assigned disproportionately to Courtroom 
3A on Fridays after concluding family court trials 
and hearings earlier in the week, when other fam- 
ily law judges were not. 


c. Respondent believed that the Chief Judge 
provided other judges with more unassigned days 
than were provided to her. 


d. Respondent believed that the Chief Judge 
unfairly assigned her to cover other courtrooms 
when her special sessions concluded while not 
requiring the same of other judges. 
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e. Respondent believed the Chief Judge 
failed to accommodate her requests for unas- 
signed days or time off, either to attend medical 
appointments, preside over swearing-in ceremo- 
nies, attend educational programs for judges, or 
take vacation time. 


6. As a result of the perceptions noted above, 
Respondent began complaining about her court assign- 
ments, unassigned days, and her opinion that the Chief 
Judge treated her unfairly, to other judges in her district, 
retired judges, court staff, and local attorneys, all of 
whom she considered to be her friends. Respondent also 
suggested to her case manager and a courtroom clerk that 
the Chief Judge’s decisions regarding her schedule were 
based in part on racial prejudice. 


7. Respondent’s frustration about her schedule and 
her resentment towards the Chief Judge became known 
throughout the courthouse, notwithstanding the fact that 
Respondent believed these were private conversations 
among friends. 


8. Respondent at various times sought guidance and 
advice from the former Chief Judge about how to deal 
with her relationship with the Chief Judge. In early 2017, 
in an attempt to seek guidance on how to address what 
she perceived to be unfair treatment by the Chief Judge, 
Respondent contacted the North Carolina Administrative 
Office of the Courts and the Judicial Standards 
Commission regarding her concerns and _ frustration 
about her court schedule and perceived treatment by the 
Chief Judge. At or around the same time, the Chief Judge 
independently reached out to the Commission seeking 
guidance to resolve the situation. 


9. In early March 2017, with the consent of both 
Respondent and the Chief Judge, the Commission 
referred the matter to the Chief Justice’s Commission on 
Professionalism (CJCP) to assist with resolving the pro- 
fessional differences between the two judges. Shortly 
thereafter, the Executive Director of the CJCP notified the 
Commission that his effort to meet with Respondent had 
failed because Respondent had to unexpectedly cancel 
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their initial meeting due to her deteriorating health condi- 
tion and necessity of going on medical leave for 30 days. 
Respondent was advised to contact the CJCP Executive 
Director to reschedule the meeting, but had not done so 
by the time the Executive Director retired in the summer 
of 2017. 


10. Notwithstanding Respondent’s complaints of an 
unfair schedule, court statistics and records demonstrate 
that Respondent was scheduled for and actually presided 
over fewer court sessions than most of her colleagues 
in 2016 and 2017. These same statistics and records fur- 
ther show that Respondent had more days off the bench 
(either as unassigned or personal days off) than any other 
judge in the district in 2015 and 2017, and had the second 
most days off the bench in 2016 (the most days off was for 
a colleague undergoing cancer treatment). 


11. With respect to Courtroom 3A, court records 
show that Respondent was scheduled for the most court 
sessions in Courtroom 3A in 2015. That schedule, how- 
ever, was set in part by the former Chief Judge who left 
office at the end of 2014, and not the current Chief Judge 
about whom Respondent repeatedly complains. In addi- 
tion, the higher number of assignments to Courtroom 3A 
in 2015 was a reflection not of the Chief Judge’s bias, but 
reflected a pattern of assigning judges based on existing 
experience, the role of certain judges in presiding over 
specialized courts, and the necessity of minimizing poten- 
tial conflicts of interests given Respondent’s status as [a] 
new judge with connections to former clients and certain 
attorneys. In 2016 and 2017, when the current Chief Judge 
prepared the entire schedule, Respondent was scheduled, 
and actually presided, in Courtroom 3A fewer times than 
several of her colleagues. 


12. The Chief Judge similarly accommodated, and 
continues to accommodate, Respondent’s physician 
ordered medical leaves of absence due to her illness and 
prepares the court schedules accordingly. 


13. The Commission’s investigation found that 
Respondent also engaged in conduct that created a per- 
ception that her judicial duties did not take precedence 
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over her personal commitments and work schedule pref- 
erences. While Respondent contends that she works 
diligently to resolve cases and that this periodically 
results in her concluding the court’s business early, the 
Commission’s investigation identified examples of con- 
duct to include the following: 


a. Certain attorneys that frequently appeared 
before Respondent reported to the Commission 
that Respondent regularly rushed to conclude 
cases to avoid working the full afternoon or the 
next day. This caused some attorneys to have 
concerns about a full and fair opportunity to be 
heard, and it placed administrative burdens on 
court staff. 


b. Respondent admits that she often did not 
take breaks at any specific interval and instead 
preferred to finish her cases. Respondent encour- 
aged court staff to leave their duty stations to 
take breaks while court was still in session pro- 
vided that the electronic recording equipment 
remained on. 


c. Several attorneys reported to the 
Commission that in open court, Respondent 
would announce that she was adjourning court 
early for personal appointments, such as for 
hair and nail salon visits or to spend time with 
her child. 


d. Respondent’s courtroom statements and 
conduct, coupled with her repeated complaints 
about her schedule and the Chief Judge, resulted 
in an unfavorable cartoon about Respondent cir- 
culating amongst the bar. 


14. Because of these concerns, several members 
of the domestic bar requested that the Chief Judge 
remove Respondent from domestic cases. In addition, 
several judicial and court colleagues brought to the Chief 
Judge’s attention concerns regarding Respondent’s work 
habits and courtroom conduct, especially the frequency 
of concluding court sessions early and the perceived 
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unwillingness of Respondent to assist other family 
court judges. 


15. After these concerns were brought to his atten- 
tion, the Chief Judge used his administrative and sched- 
uling authority to reassign Respondent to cover other 
courtrooms if she concluded her calendars early and 
had time available that was not otherwise scheduled 
for time off or unassigned days. The Chief Judge did not 
take this approach with other domestic judges because 
he found that they routinely offered to help in other 
courtrooms or checked in with him when they finished 
early without prompting. 


16. Respondent now acknowledges that her fre- 
quent complaints to other judges, court personnel, and 
members of the local bar regarding her perception that 
the Chief Judge was being unfair and biased towards her 
created unintended consequences, including harm to col- 
legial relations. Respondent further recognizes that even 
if intended to be private conversations, the cumulative 
impact of voicing her internal grievance with a colleague 
to so many people within the courthouse was harmful to 
public confidence in the administration of the court. 


17. Respondent also recognizes that her conduct and 
statements in the courtroom between 2015 and 2017 were 
perceived by some attorneys and court staff as indicating 
a desire to avoid her judicial duties to accommodate her 
own scheduling preferences and personal circumstances. 


(Citations to pages of the Stipulation omitted.) 


Based on these findings of fact, the Commission concluded as a mat- 
ter of law that: 


1. Canon 1 of the Code of Judicial Conduct sets forth 
the broad principle that “[a] judge should uphold the integ- 
rity and independence of the judiciary.” To do so, Canon 1 
requires that a “judge should participate in establishing, 
maintaining, and enforcing, and should personally observe, 
appropriate standards of conduct to ensure that the integ- 
rity and independence of the judiciary shall be preserved.” 
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2. Canon 2 of the Code of Judicial Conduct gener- 
ally mandates that “[a] judge should avoid impropriety 
in all the judge’s activities.” Canon 2A specifies that “[a] 
judge should respect and comply with the law and should 
conduct himself/herself at all times in a manner that pro- 
motes public confidence in the integrity and impartiality 
of the judiciary.” 


3. In addition, Canon 3A(8) requires a judge to “be 
patient, dignified and courteous to litigants, jurors, wit- 
nesses, lawyers and others with whom the judge deals in 
the judge’s official capacity.” 


4. In accepting this Stipulation and making a recom- 
mendation of public reprimand, the Commission distin- 
guishes the Supreme Court’s decision in In re Belk, 364 
N.C. 114, 690 S.E.2d 685 (2012), which found that a sin- 
gle, isolated confrontation between a district court judge 
and his or her chief judge, after which the relationship 
returned to normal, did not support a finding of a viola- 
tion of Canons 1, 2A, 3A(8) or N.C.G.S. § 7A-376. See id. at 
126, 690 S.E.2d at 693 (“[w]hile a district court judge must 
respect the Chief District Court Judge’s duties and author- 
ity, the nature of the relationship between coworkers 
may at times produce episodes of contention, disagree- 
ment, and frustration . . . [and] discipline is not normally 
imposed for a single incident of improper behavior exhib- 
ited towards a coworker.”). 


5. Unlike Belk, Respondent’s personal conduct in this 
case went far beyond a single confrontation with her Chief 
Judge about her court assignments. The Commission’s 
findings of fact, as supported by the Stipulation, show 
that Respondent’s conduct involved a pattern of per- 
vasive complaints attacking the personal integrity and 
fairness of the Chief Judge to anyone who would listen, 
including other active and retired judges, court staff, local 
attorneys, the Administrative Office of the Courts and 
the Judicial Standards Commission. She also suggested 
to court personnel working with the Chief Judge that 
his scheduling decisions towards her were racially moti- 
vated. At the same time, the Commission’s findings of fact 
as agreed to by Respondent show no evidence of racial 
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bias or that Respondent’s schedule was unfair or bur- 
densome as compared to other judges. On the contrary, 
the findings of fact establish that the Chief Judge used 
accepted and reasonable practices in scheduling judges 
and that the Chief Judge did not assign Respondent to 
preside in Courtroom 3A more often than her colleagues. 
Even when she did preside, she admittedly rushed 
through court sessions to the detriment of the parties and 
even courtroom staff, whom she would direct to leave 
their duty stations in the courtroom during ongoing court 
proceedings if they needed or were entitled to a break. 
Moreover, Respondent’s conduct resulted in requests from 
the local bar to remove her from domestic courtrooms 
and the circulation of a cartoon mocking her poor work 
habits. Respondent now acknowledges that the cumula- 
tive impact of her continued conduct in complaining that 
the Chief Judge was biased and unfair was harmful to pub- 
lic confidence in the administration of the court. 


6. Based on the facts contained in the Stipulation and 
accepted as the findings of fact herein, the Commission 
thus concludes as a matter of law that Respondent failed 
to personally observe appropriate standards of conduct 
necessary to ensure that the integrity of the judiciary is 
preserved, in violation of Canon 1 of the North Carolina 
Code of Judicial Conduct; failed to conduct herself in 
a manner that promotes public confidence in the integ- 
rity of the judiciary, in violation of Canon 2A of the 
North Carolina Code of Judicial Conduct; and failed to 
be “patient, dignified and courteous” to her colleagues, 
the Chief Judge, and those who appeared before her in 
violation of Canon 3A(3) of the North Carolina Code of 
Judicial Conduct. 


7. In addition to the conclusions of law as to Canons 
1, 2A and 3A(8), the Commission also concludes as a mat- 
ter of law that Respondent violated Canon 3B(1) of the 
North Carolina Code of Judicial Conduct, which requires 
a judge to “diligently discharge the judge’s administra- 
tive responsibilities, maintain professional competence 
in judicial administration, and facilitate the performance 
of the administrative responsibilities of other judges 
and court officials.” This conclusion is based upon (1) 
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Respondent’s conduct in consistently complaining about 
having to preside in court too often, and then when she 
did preside, at times directing court staff to leave their 
duty stations while court was still in session in order to 
take necessary break[s]; and (2) unfairly impugning the 
Chief Judge’s reputation and interfering with the Chief 
Judge’s duties in making court assignments through 
unjustified attacks on his impartiality and integrity, and 
disrupting the professionalism, cooperation and collegial- 
ity that are the hallmarks of judicial service. 


8. The Commission further finds that Respondent’s 
inexperience and status as a new judge does not excuse 
her from strict adherence to the ethical standards embod- 
ied in the North Carolina Code of Judicial Conduct. As the 
North Carolina Supreme Court stated in In re Badgett, 
362 N.C. 482, 666 S.E.2d 743 (2008), “[a] trial judge can- 
not rely on his [or her] inexperience or lack of training 
to excuse acts which tend to bring the judicial office into 
disrepute.” Id. at 489, 666 S.E.2d at 747-48 (internal quo- 
tations omitted). As indicated to Respondent during the 
hearing of this matter, in assuming the duties of a judge 
of the State of North Carolina, Respondent is subject to 
restrictions on her personal and professional conduct 
that a private citizen would find burdensome and must 
accept those burdens gladly and willingly given the enor- 
mous power and responsibilities of the judicial office. 


9. Based on the foregoing, the Commission further 
concludes that Respondent’s violations of the Code of 
Judicial Conduct amount to conduct prejudicial to the 
administration of justice that brings the judicial office into 
disrepute in violation of N.C. Gen. Stat. § 7A-376(b). See 
also Code of Judicial Conduct, Preamble (“[a] violation 
of this Code of Judicial Conduct may be deemed conduct 
prejudicial to the administration of justice that brings the 
judicial office into disrepute”). In reflecting on her con- 
duct, Respondent also agrees that based on the totality of 
the circumstances, she violated the foregoing provisions 
of the North Carolina Code of Judicial Conduct and N.C. 
Gen. Stat. § 7A-376. 


(Brackets in original) (Citations to pages of the Stipulation omitted). 
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Based on these Findings of Fact and Conclusions of Law, the 
Commission recommended that this Court publicly reprimand Respondent. 
The Commission based this recommendation on its earlier findings and 
conclusions and the following additional dispositional determinations: 


1. The Commission finds that as a mitigating fac- 
tor, Respondent has agreed to seek the assistance of the 
Chief Justice’s Commission on Professionalism (CJCP) 
to assist her in developing a more professional and coop- 
erative working relationship with the Chief Judge and her 
judicial and court colleagues. The Commission notes that 
its first effort to resolve the Respondent’s concerns about 
her schedule and working with the Chief Judge were 
referred to the CJCP. Regrettably, Respondent did not fol- 
low through in that process for months after she returned 
from her medical leave of absence, at which time she con- 
tinued her pattern of complaining about her work sched- 
ule and the Chief Judge. It is the Commission’s hope that 
this time, Respondent will fully engage in the opportunity 
to improve her professionalism and understanding of the 
serious implications of her conduct on public confidence 
in the administration of justice. 


2. The Commission finds as an additional mitigat- 
ing factor that Respondent has expressed regret over the 
negative impact that these matters have had on her repu- 
tation as a judge, the reputation of the Chief Judge, and 
the court in which she serves, and that she has a strong 
commitment to and leadership in support of the commu- 
nity she serves. 


3. Inmaking a recommendation of public reprimand, 
the Commission finds that this sanction is consistent 
with N.C. Gen. Stat. § 7A-374.2(7), which provides that 
a public reprimand is appropriate where “a judge has 
violated the Code of Judicial Conduct and has engaged 
in conduct prejudicial to the administration of justice, 
but that misconduct is minor.” Although the Commission 
has some concern that the misconduct at issue is more 
than “minor,” a more severe sanction would require 
evidence that Respondent willfully engaged in misconduct 
prejudicial to the administration of justice. See N.C. Gen. 
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Stat. § 7A-374.2(1) (definition of censure); see also In re 
Nowell, 293 N.C. 235, 248, 237 S.E.2d 246, 255 (1977) (““Wilful 
misconduct in office is the improper or wrongful use of 
the power of his office by a judge acting intentionally, 
or with gross unconcern for his conduct, and generally 
in bad faith ... .”) (internal citations omitted). Given 
the agreed upon facts contained in the Stipulation, the 
Commission concludes that a public reprimand is the 
most appropriate sanction. 


4. The Commission and Respondent acknowledge 
the ultimate jurisdiction for the discipline of judges is 
vested in the North Carolina Supreme Court pursuant 
to Chapter 7A, Article 30 of the North Carolina General 
Statutes, which may either accept, reject or modify any 
disciplinary recommendation from the Commission. 


5. The Commission and Respondent also acknowl- 
edge and agree that although the Respondent has raised 
her medical issues as a mitigating factor, this disciplin- 
ary action is based on misconduct alone as set forth 
herein and does not bar or limit any future action by the 
Commission to institute proceedings against Respondent 
pursuant to N.C. Gen. Stat. § 7A-376(c) if it appears that 
Respondent suffers from a physical or mental incapacity 
interfering with the performance of her judicial duties. 


6. Pursuant to N.C. Gen. Stat. § 7A-377(a5), which 
requires that at least five members of the Commission 
concur in a recommendation of public discipline to the 
Supreme Court, all six Commission members present at 
the hearing of this matter concur in this recommendation 
to publicly reprimand Respondent. 


(Citations to pages of the Stipulation omitted.) 


“The Supreme Court ‘acts as a court of original jurisdiction, rather 
than in its typical capacity as an appellate court’ when reviewing a rec- 
ommendation from the Commission.” In re Hartsfield, 365 N.C. 418, 
428, 722 S.E.2d 496, 503 (2012) (order) (quoting In re Badgett, 362 N.C. 
202, 207, 657 S.E.2d 346, 349 (2008) (order)). Neither the Commission’s 
findings of fact nor its conclusions of law are binding, but they may be 
adopted by this Court. Jd. at 428, 722 S.E.2d at 503 (citing In re Badgett, 
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362 N.C. at 206, 657 S.E.2d at 349). If the Commission’s findings are 
adequately supported by clear and convincing evidence, the Court must 
determine whether those findings support the Commission’s conclu- 
sions of law. Id. at 429, 722 S.E.2d at 503 (citing In re Badgett, 362 N.C. 
at 207, 657 S.E.2d at 349). 


The Commission found the stipulated facts to be supported by 
“clear, cogent and convincing evidence.” In executing the Stipulation, 
Respondent agreed that those facts and information would serve as the 
evidentiary and factual basis for the Commission’s recommendation, 
and Respondent does not contest the findings or conclusions made by 
the Commission. We agree that the Commission’s findings are supported 
by clear, cogent, and convincing evidence, and we now adopt them as 
our own. Furthermore, we agree with the Commission’s conclusions 
that Respondent’s conduct violates Canons 1, 2A, 3A(8), and 3B(1) of 
the North Carolina Code of Judicial Conduct, and is prejudicial to the 
administration of justice, thus bringing the judicial office into disrepute 
in violation of N.C.G.S. § 7A-376. 


This Court is not bound by the recommendations of the Commission. 
Id. at 428-29, 722 S.E.2d at 503. Rather, we may exercise our own judg- 
ment in arriving at a disciplinary decision in light of Respondent’s 
violations of several canons of the North Carolina Code of Judicial 
Conduct. Id. at 429, 722 S.E.2d at 503. Accordingly, “[w]e may adopt 
the Commission’s recommendation, or we may impose a lesser or more 
severe sanction.” Id. at 429, 722 S.E.2d at 503. The Commission recom- 
mended that Respondent be publicly reprimanded. Respondent does 
not contest the Commission’s findings of fact or conclusions of law and 
voluntarily entered into the Stipulation with the understanding that the 
Commission’s recommendation would be a public reprimand. 


We appreciate Respondent’s cooperation and candor with the 
Commission throughout these proceedings. Furthermore, we rec- 
ognize Respondent’s expressions of remorse and her willingness to 
seek assistance from the CJCP to improve her professional reputation 
and repair her relationship with the Chief Judge. Weighing the sever- 
ity of Respondent’s misconduct against her candor and cooperation, 
we conclude that the Commission’s recommended public reprimand 
is appropriate. 


Therefore, the Supreme Court of North Carolina orders that 
Respondent April M. Smith be PUBLICLY REPRIMANDED for conduct 
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in violation of Canons 1, 2A, 3A(8), and 3B(1) of the North Carolina 
Code of Judicial Conduct, and for conduct prejudicial to the adminis- 
tration of justice that brings the judicial office into disrepute in viola- 
tion of N.C.G.S. § 7A-376. 


By order of the Court in Conference, this the 10th day of May, 2019. 


s/Earls, J. 
For the Court 





Justice DAVIS did not participate in the consideration or decision 
of this case. 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 10th day of May, 2019. 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 


s/M.C. Hackne 
Assistant Clerk 
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LAWRENCE PIAZZA anp SALVATORE LAMPURI 
v. 
DAVID KIRKBRIDE, GREGORY BRANNON, anp ROBERT RICE 


No. 181A16 
Filed 10 May 2019 


1. Securities—fraud—jury verdicts—consistency 

Where a jury found defendant liable for securities fraud, the 
trial court did not abuse its discretion by denying defendant’s 
motion for a new trial on the grounds that the jury’s verdicts were 
impermissibly inconsistent. The record contained sufficient justi- 
fication to support the jury’s conclusion that defendant, and not 
his co-defendant, made materially false and misleading statements 
to investors. 


2. Securities—fraud—jury instruction—written request 
The trial court did not err by rejecting defendant’s request 
for a “safe harbor” jury instruction in his trial for securities 
fraud. Defendant failed to submit an adequate written request for 
the instruction. 


3. Appeal and Error—jury verdict—invited error 
The Supreme Court rejected defendant’s argument that the 
jury’s verdict finding him liable for securities fraud was contrary 
to law. Defendant requested the jury instruction of which he com- 
plained on appeal. 


Justice NEWBY dissenting. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 246 N.C. App. 576, 785 S.E.2d 695 
(2016), affirming a judgment entered on 13 March 2014 and an order 
entered on 11 April 2014, both by Judge G. Bryan Collins, Jr., in Superior 
Court, Wake County. On 18 August 2016, the Supreme Court allowed 
defendant's petition for discretionary review of additional issues. Heard 
in the Supreme Court on 20 March 2017. 


Poyner Spruill LLP, by Steven B. Epstein and Andrew H. Erteschik, 
for plaintiff-appellees. 


Smith Moore Leatherwood LLP, by Matthew Nis Leerberg and Mark 
A. Finkelstein, for defendant-appellant Gregory Brannon. 
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ERVIN, Justice. 


In this case, we are called upon to decide whether the Court of 
Appeals erred by determining that the trial court did not err by refus- 
ing to grant a new trial to a defendant who was held liable pursuant to 
N.C.G.S. § 78A-56(a)(2), which prohibits a person from selling securities 
by means of false and misleading statements of material fact. After care- 
fully considering the record in light of the applicable law, we modify and 
affirm the Court of Appeals’ decision to uphold the trial court’s judgment. 


I. Factual Background 





A. Substantive Facts 





Defendant Gregory Brannon! met plaintiff Lawrence Piazza in 1986, 
when they were both students at the University of Chicago Medical 
School. After graduating from medical school, Dr. Piazza became an eye 
surgeon while defendant practiced obstetrics and gynecological medi- 
cine. Defendant met Robert Rice in the early 1990s. Defendant, along 
with Dr. Piazza, invested in Arckosian, a start-up entity that Mr. Rice 
had founded that later went out of business. Following the demise of 
Arckosian, Mr. Rice co-founded, with David Kirkbride, a company called 
Z Reality. In 2006, defendant met John Cummings when Mr. Cummings 
accompanied his wife to a prenatal appointment. Similarly, defendant 
met plaintiff Salvatore Lampuri during defendant’s attendance upon Mr. 
Lampuri’s wife in connection with the birth of the couple’s first child. 


In 2007, Mr. Rice and Mr. Kirkbride founded Neogence Enterprises, 
Inc., atechnology company that had developed and was attempting to mar- 
ket an augmented reality application for smartphones known as Mirascape. 
The funding upon which Neogence relied was provided by “angel inves- 
tors,” including Dr. Piazza, who received convertible promissory notes 
in connection with the making of their investments. Mr. Rice served as 
Neogence’s Chief Executive Officer, with responsibility for fundraising 
and technical development, while Mr. Kirkbride assisted with Neogence’s 
fundraising efforts. Defendant became a member of Neogence’s board of 
directors, upon which he served with Mr. Rice and Mr. Kirkbride. In 2009, 
Mr. Cummings joined Neogence as Chief Sales Officer. 


On 29 April 2010, Mr. Cummings attended a social event in New 
York at which he met an account executive from McGarry Bowen, an 
advertising agency that served a number of clients, including Verizon 





1. We will refer to defendant Gregory Brannon as defendant throughout the remain- 
der of this opinion. 
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Wireless. The McGarry Bowen account executive invited Mr. Cummings 
to a meeting with Verizon that had been scheduled for the following 
day. At the 30 April 2010 meeting, Mr. Cummings described the work 
that Neogence was doing to various McGarry Bowen employees and a 
Verizon executive. During the course of this meeting, a McGarry Bowen 
account executive told Mr. Cummings that McGarry Bowen would con- 
sider using Mirascape as part of an upcoming advertising campaign in 
the event that Neogence was able to develop Mirascape consistently 
with McGarry Bowen’s expectations. 


After the meeting ended, Mr. Cummings discussed what had hap- 
pened with defendant, Mr. Rice, and Mr. Kirkbride. On the same date, 
defendant e-mailed Dr. Piazza for the purpose of informing him of what 
had occurred during the McGarry Bowen meeting and stating that 
Neogence needed an additional $100,000.00 to $200,000.00 as quickly as 
possible to take advantage of the opportunity that had arisen during the 
McGarry Bowen meeting. Later that day, Mr. Rice sent an e-mail to Dr. 
Piazza seeking an additional $200,000.00 in “angel funding” relating to 
this “opportunity.” On 28 May 2010, Dr. Piazza invested an additional 
$150,000.00 in Neogence following a meeting with Mr. Cummings and 
Mr. Kirkbride. In addition, defendant, Mr. Rice, and other Neogence 
agents discussed what had happened at the McGarry Bowen meeting 
with Mr. Lampuri. Subsequently, Mr. Lampuri made an investment in 
Neogence as well. 


Unfortunately, Neogence was unable to get Mirascape to func- 
tion properly in a timely manner. During the following year, Neogence 
began to experience financial difficulties. After failing to comply with 
Dr. Piazza’s request that his investment be returned in accordance 
with the provisions of his convertible promissory notes, Neogence 
ceased doing business in early July 2011. Dr. Piazza eventually filed 
suit against Neogence to enforce the convertible promissory notes and 
obtained the entry of a default judgment. 


B. Procedural History 





On 10 October 2012, plaintiffs filed a complaint against defendant, 
Mr. Kirkbride, and Mr. Rice in which they sought to recover damages 
from defendants on the basis of allegations that defendants had commit- 
ted material violations of the North Carolina Securities Act. In apt time, 
defendants filed responsive pleadings in which they sought dismissal 
of plaintiffs’ complaint, denied the material allegations of plaintiffs’ 
complaint, asserted various counterclaims and crossclaims, and raised 
various affirmative defenses, including, but not limited to, contributory 
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negligence, failure to mitigate damages, failure to show reasonable reli- 
ance, unclean hands, and waiver and estoppel. On 25 November 2013, 
Judge Donald W. Stephens entered an order granting summary judgment 
in favor of Mr. Kirkbride and refusing to grant summary judgment in 
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favor of defendant and Mr. Rice. 


The issues between plaintiffs and the remaining defendants came 
on for trial before the trial court and a jury at the 10 February 2014 civil 
session of Superior Court, Wake County. At the conclusion of the trial, 
the trial court submitted the following issues to the jury for the purpose 
of determining whether plaintiffs were entitled to recover damages from 


defendant based upon a violation of N.C.G.S. § 78A-56(a)(2)?: 


ISSUE 1: 


Did Defendant, Gregory Brannon, in soliciting the Plaintiff, 
Lawrence Piazza, to pay money for a security, make a 
statement which was materially false or misleading, 
or which under the circumstances was materially false or 
misleading because of the omission of other facts, where 
the Plaintiff, Lawrence Piazza, was unaware of the true or 
omitted facts? 


ANSWER: Yes 


If you answer the first issue “yes,” move to the second 
issue. If you answer the first issue “no,” move to the 
third issue. 


ISSUE 2: 


Did the Defendant, Gregory Brannon, not know and in the 
exercise of reasonable care, could not have known of 
the untruth or omission in his offer or sale of a security 
to the Plaintiff, Lawrence Piazza? 





2: 


N.C.G.S. § 78A-56(a)(2) imposes civil liability upon anyone who: 


Offers or sells a security by means of any untrue statement of a 
material fact or any omission to state a material fact necessary in order 
to make the statements made, in the light of the circumstances under 
which they were made, not misleading (the purchaser not knowing of the 
untruth or omission), and who does not sustain the burden of proof that 
he did not know, and in the exercise of reasonable care could not have 
known, of the untruth or omission. 


N.C.GS. § 78A-56(a)(2) (2017). 
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ANSWER: No 


No matter your verdict on the first and/or second issues, 
move to the third issue. 


ISSUE 3: 


Did the Defendant, Gregory Brannon, in soliciting the 
Plaintiff, Salvatore Lampuri, to pay money for a security, 
make a statement which was materially false or mislead- 
ing, or which under the circumstances was materially 
false or misleading because of the omission of other facts, 
where the Plaintiff, Salvatore Lampuri, was unaware of 
the true or omitted facts? 


ANSWER: Yes 


If you answer the third issue “yes,” move to the fourth issue. 
If you answer the third issue “no,” move to the fifth issue. 


ISSUE 4: 


Did the Defendant, Gregory Brannon, not know and in the 
exercise of reasonable care, could not have known of 
the untruth or omission in his offer or sale of a security 
to the Plaintiff, Salvatore Lampuri? 


ANSWER: No 


On the other hand, in answering the same questions regarding Mr. Rice, 
the jury determined that Mr. Rice had not made any false or misleading 
statements to plaintiffs. On 13 March 2014, the trial court entered a judg- 
ment ordering defendant to pay $150,000.00 in compensatory damages 
to Dr. Piazza and $100,000.00 in compensatory damages to Mr. Lampuri 
and to pay plaintiffs $123,804.00 in attorney’s fees and $8,493.79 in costs, 
plus interest. On 17 March 2014, defendant filed a motion for judgment 
notwithstanding the verdict or, in the alternative, for a new trial. On 
11 April 2014, the trial court denied defendant’s motion. On 21 April 2014 
and 5 May 2014, defendant noted an appeal from the final judgment, the 
order awarding costs and attorneys’ fees, and the order denying his 
motion for judgment notwithstanding the verdict or a new trial to the 
Court of Appeals. 


In challenging the trial court’s judgment and orders before the Court 
of Appeals, defendant argued that the trial court had erred by determin- 
ing that plaintiffs had sufficiently established that defendant was liable 
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to plaintiffs pursuant to N.C.G.S. § 78A-56(a)(2), including whether 
defendant was primarily or secondarily liable and whether plaintiffs 
were required to prove that defendant acted with scienter; declining 
to instruct the jury concerning the extent to which defendant was enti- 
tled to rely upon the director safe harbor provision set out in N.C.G.S. 
§ 55-8-30(b); denying defendant’s motion for a new trial on the grounds 
that the verdict was impermissibly inconsistent; and ordering defen- 
dant to pay attorneys’ fees to plaintiffs. Piazza v. Kirkbride, 246 N.C. 
App. 576, 600-01, 603, 611, 614, 785 S.E.2d 695, 710-12, 717, 719 (2016). 
On 5 April 2016, the Court of Appeals filed an opinion concluding that 
“any person’ who is a seller or offeror” of securities is liable pursuant to 
N.C.G.S. § 78A-56(a). Id. at 603, 785 S.E.2d at 712. In addition, the Court 
of Appeals held that “a section 78A-56(a)(2) civil plaintiff need not prove 
scienter,” so that “a materially false or misleading statement or omission 
made in connection with a security offer or sale is actionable even if the 
person making the statement or omission did not know it was false, so 
long as the person was negligent under section 78A-56(a)(2),” id. at 601, 
785 S.E.2d at 711, and that “a defendant does not have to be a securities 
professional to be liable under the” North Carolina Securities Act, id. at 
602, 785 S.E.2d at 712. Moreover, the Court of Appeals rejected defen- 
dant’s contention that the trial court had erred by refusing to deliver a 
director safe harbor instruction given that “the jury found [defendant] 
liable to Plaintiffs . . . for his individual representations, which were the 
product of his own acts,” rather than “his directorial responsibilities set 
out by the board,” id. at 605-06, 785 S.E.2d at 713-14, and that defendant 
had “waived the Safe Harbor affirmative defense” by failing to plead it, 
id. at 609, 785 S.E.2d at 716. Finally, the Court of Appeals observed that 
“it is not illogical or inconsistent for two [Securities Act] defendants to 
achieve different results in a single action.” [d. at 611, 785 S.E.2d at 717. 
Although a majority of the Court of Appeals affirmed the challenged trial 
court decisions, Judge Tyson filed a partial dissent in which he concluded 
that “[t]he trial court erred by failing to instruct the jury on the Director 
Safe Harbor provision as [defendant] requested in light of the evidence 
presented,” id. at 615, 785 S.E.2d at 719-20 (Tyson, J., concurring in 
part and dissenting in part), and that the jury’s verdicts with respect to 
defendant’s liability to Dr. Piazza were impermissibly inconsistent with 
the jury’s verdict with respect to Mr. Rice’s liability to Dr. Piazza on the 
grounds that it was “extreme, legally unsound, and patently illogical” 
“[t]o deem [defendant] Brannon’s statements to [plaintiff] Piazza as ‘secu- 
rities fraud,’ while acquitting [defendant] Rice, the Chief Executive,” id. 
at 615, 785 S.E.2d at 720. 
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On 10 May 2016, defendant noted an appeal to this Court from 
the Court of Appeals’ decision based upon Judge Tyson’s dissent. On 
18 August 2016, this Court allowed defendant’s petition for discretionary 
review with respect to additional issues. 


Il. Substantive Legal Analysis 





A. Inconsistent Verdicts 





[1] In seeking to persuade us to reverse the Court of Appeals’ deci- 
sion, defendant initially argues that the trial court erred by denying his 
motion for a new trial on the grounds that the jury’s determinations 
that defendant, but not Mr. Rice, made false and misleading statements 
to plaintiffs “are so contradictory as to invalidate the judgment” given 
that the statements that defendant and Mr. Rice made to plaintiffs were 
essentially identical, quoting Palmer v. Jennette, 227 N.C. 377, 379, 42 
§.E.2d 345, 347 (1947). In defendant’s view, the Court of Appeals erred 
by reconciling the jury’s verdicts based upon the relative strength of the 
showings that defendant and Mr. Rice made with respect to the reason- 
able care issue. Although we agree with defendant that the logic upon 
which the Court of Appeals relied in upholding the trial court’s decision 
to deny defendant’s new trial motion was faulty, we do not believe that 
the trial court abused its discretion by rejecting defendant’s contention 
that the jury’s verdicts were impermissibly inconsistent.? 


“The trial judge has the discretionary power to set aside a verdict 
when, in his opinion, it would work injustice to let it stand; and, if no 
question of law or legal inference is involved in the motion, his action 
in so doing is not subject to review on appeal in the absence of a clear 
abuse of discretion.” Selph v. Selph, 267 N.C. 635, 637, 148 S.E.2d 574, 
575-76 (1966) (first citing Goldston v. Wright, 257 N.C. 279, 279, 125 
S.E.2d 462, 463 (1962) (per curiam); then citing Walston v. Greene, 246 
N.C. 617, 617, 99 S.E.2d 805, 805-06 (1957) (per curiam); then citing 





3. The trial court, without objection from defendant, instructed the jury that “a state- 
ment or omission is material if the information disclosed or the information omitted would 
have assumed actual significance in the deliberations of a reasonable investor” and that 
“the plaintiffs do not need to prove that they relied on the false or misleading information 
defendants provided, or what significance they attributed to that information.” Defendant 
did not object to this instruction before the trial court or challenge it in any way before 
either this Court or the Court of Appeals, and we express no opinion concerning its cor- 
rectness. Similarly, defendant has not argued before this Court that his new trial motion 
should have been allowed or that he is otherwise entitled to relief because plaintiffs knew 
or should have known of the “true facts” or that plaintiffs did not or should not have rea- 
sonably relied upon defendant’s representations. “The scope of review on appeal is limited 
to issues so presented in the several briefs.” N.C. R. App. P. 28(a). 
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Roberts v. Hill, 240 N.C. 373, 380, 82 S.E.2d 373, 380 (1954); and then 
citing Pruitt v. Ray, 230 N.C. 322, 322-23, 52 S.E.2d 876, 876-77 (1949) 
(per curiam)). Inconsistent verdicts in the same actions may constitute 
grounds for awarding a new trial. See, e.g., Porter v. W. N.C. R.R. Co., 97 
N.C. 66, 73-75, 2 S.E. 580, 583-85 (1887) (ordering a new trial when the 
jury’s answer to one question indicated that the plaintiff did not negli- 
gently contribute to the accident that led to his death while its answer 
to another question indicated that the same plaintiff was contributor- 
ily negligent). As defendant candidly concedes, the decision concern- 
ing whether to grant a new trial on the basis of allegedly inconsistent 
verdicts is one of discretion rather than one of law. For that reason, our 
review of defendant’s challenge to the denial of his motion for a new 
trial on the grounds that the jury’s verdicts were impermissibly incon- 
sistent “is strictly limited to the determination of whether the record 
affirmatively demonstrates a manifest abuse of discretion by the judge.” 
Worthington v. Bynum, 305 N.C. 478, 482, 290 S.E.2d 599, 602 (1982) 
(citations omitted). An abuse of discretion has occurred when a trial 
court’s discretionary decision was “manifestly unsupported by reason”; 
for that reason, such a discretionary decision will not be overturned on 
appeal absent “a showing that it was so arbitrary that it could not have 
been the result of a reasoned decision.” White v. White, 312 N.C. 770, 
777, 324 S.E.2d 829, 833 (1985). 


The prior decisions of this Court suggest that jury verdicts should 
not be set aside for inconsistency lightly. For example, we have stated 
“that a verdict should be liberally and favorably construed with a view of 
sustaining it, if possible.” Guy v. Gould, 202 N.C. 727, 729, 164 S.E. 120, 
121 (1932).4 Our authority to overturn a trial court’s discretionary deci- 
sion to grant or deny a new trial motion should be exercised “with great 
care and exceeding reluctance,” In re Will of Buck, 350 N.C. 621, 626, 
516 S.E.2d 858, 861 (1999), given our “great faith and confidence in the 
ability of our trial judges to make the right decision, fairly and without 
partiality, regarding the necessity for a new trial” in light of “their active 
participation in the trial, their first-hand acquaintance with the evidence 
presented, their observances of the parties, the witnesses, the jurors 
and the attorneys involved,” Worthington, 305 N.C. at 487, 290 S.E.2d at 
605, and our belief that “the exercise of this discretion sets aside a jury 





4. Similarly, we have also determined that, “[w]hen a judgment has been entered on 
seemingly inconsistent findings of fact, it is the duty of the reviewing court to reconcile 
the findings and uphold the judgment if practicable.” Davis v. Ludlum, 255 N.C. 663, 666, 
122 S.E.2d 500, 502 (1961) (citing Bradham v. Robinson, 236 N.C. 589, 593, 73 S.E.2d 555, 
558 (1952)). 
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verdict and, therefore, will always have some tendency to diminish the 
fundamental right to trial by jury in civil cases which is guaranteed by 
our Constitution.” In re Buck, 350 N.C. at 626, 516 S.E.2d at 861. As a 
result, the relevant issue is not whether we would have made the same 
decision that the trial court made in ruling upon defendant’s new trial 
motion; whether we would have made different credibility determina- 
tions, viewed the evidence differently, or reached a different result than 
the jury, or whether there was other evidence upon which the jury could 
have relied in resolving the liability issues submitted for its decision in 
this case; instead, the issue before us is whether the trial court had a 
rational basis for determining that a reasonable jury could have reached 
different decisions with respect to the issue of whether defendant and 
Mr. Rice made false and misleading representations to plaintiffs. A care- 
ful review of the record in light of the very deferential standard of review 
applicable in this case satisfies us that the trial court did not abuse its 
discretion by denying defendant’s motion for a new trial. 


1. Statements to Piazza 





On 30 April 2010, defendant sent the following e-mail to Dr. Piazza 
and a number of other recipients: 


Guys John Cummings just had a meeting in NY with 
Verizon. We need $100K - $200K ASAP, in 3-4 weeks we 
go back to Verizon we have an opportunity to be their 
featured AR. Rob is going to send out a summary later 
today. I know all of you are BUSY!!! I need you to give 
a few minutes to look at this potential. THANK YOU for 
your TRUST!! 


Greg 
John Cummings 919 601 9090 Rob Rice 919 802 5257 


Dr. Piazza “became aware of the Verizon opportunity” when he received 
this e-mail. A few hours later, Mr. Rice sent the following e-mail to defen- 
dant and the recipients of defendant’s earlier communication, including 
Dr. Piazza: 


Gentlemen, 


John Cummings met with McGarry Bowen (NY Marketing 
Agency) and the director of new technologies at Verizon (I 
believe that was his title) this afternoon in New York. John 
can give you more details directly. 
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John basically laid out our strategy of “meeting consumer 
demand by providing the first social media marketplace 
that enables people to buy, sell, and trade virtual goods 
for use in mobile and augmented reality. Mirascape allows 
consumers to create and sell their own augmented real- 
ity content and experiences for a profit.” This is impor- 
tant because it dramatically distinguishes us from other 
startups in the industry that are more focused on directory 
AR, single-user experiences, or marketing gimmicks for 
the PC. 


He described our short term approach with Allied 
Integrated Marketing to re-purpose QR codes and turn tra- 
ditional media into trigger/activation points for the deliv- 
ery of media, as well as the early phase of virtual goods 
(dynamically linked and collectible). The next step is the 
earthmarks, which allow users to upload all media types 
to specific locations, share them with each other, interact, 
and build influence and reputation. The next stage of this 
is letting users link earthmarks and 3D media together in 
waypoints, which allows for drag and drop creation of 
treasure hunts, tour guides, and all sorts of engaging pro- 
motions and experiences. 


Verizon responded extremely well to this and asked how 
we differentiate ourselves from others like Layar. The 
answer, simply put, is that we are focusing on empower- 
ing the user to create content, as well as building a vibrant 
virtual goods marketplace, again centered on the user. Our 
model is based on microtransactions and data (where I 
believe the real value of this emerging industry is), while 
others are focusing more on custom channels or layers 
that do not support social very well or are lacking the 
virtual goods. Layar may have a content store going live, 
letting people sell access to custom layars (“show me the 
nearest subway”), but we are the first launching a virtual 
goods marketplace (tapping into one of the newest and 
fastest growing multi-billion dollar markets). 


While we have been seeking $200k in additional angel 
funding to meet our milestones and deliverables (June for 
Allied and July for a public beta launch), we now have an 
opportunity to go back to Verizon in about three weeks to 
blow their minds with a demo that shows everything we 
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are doing with Allied, as well as all of the earthmark stuff 
(and some of the early social marketplace functionality). 
The opportunity here is to become the featured AR appli- 
cation for Verizon, OEM’d? on all of the DROID smartmo- 
biles, and leverage their marketing. Even bigger, if we can 
pull this off with Verizon, it puts us squarely in the lime- 
light of catching the eyes of other Fortune 100 companies 
for marketing, promotions, and strategic partnerships. 


The challenge here, is that we have to jump to warp speed 
to accelerate development . . . not only to meet our mile- 
stones, but to WOW Verizon. This is a one-shot oppor- 
tunity. As things currently are, we are crawling along to 
meeting the milestones, but there is no way we can deliver 
the perfect demo for Verizon without immediate fund- 
ing. I need resources to bring on additional developers 
as a strike team to do this fast, hard, and well. Not only 
do we need to take the app and the website to the next 
level, but we need to make it look fantastic, as well as the 
actual demo/presentation .. . . This is a huge chance and 
opportunity, but we can’t do it alone. We need help finding 
additional angel capital that can make a decision and 
move quickly. 


We need $200k. That’s four people at $50k. I know we can 
do this. We are perfectly positioned to take down some 
phenomenal strategic partnerships and deals (on top of 
what we already have done), launch on the market, blow 
every other AR company completely out of the water, and 
take the lead in this industry. Even beyond that, opportuni- 
ties like this emerging industry only happen once a decade 
or so... unless something major happens in biotech or 
nanotechnology, I don’t see any other world-changing 
technologies coming of age any time soon. Mobile, Social, 
Local, Virtual is the magical convergence that we are deep 
in the middle of with augmented reality and Mirascape. 


I’ve attached an updated version of our pitch deck that 
has some new info in it for those of you that haven’t seen 
one recently. 





5. The term “OEM” means that the application or software is a default application 
pre-installed on the smartphone. 
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As usual, please feel free to call or email me at any time 
with any questions. Thank you for everything you have 
done for us so far. 


Best regards, 


Robert Rice 
CEO Neogence Enterprises 


As an initial matter, we believe that the Court of Appeals’ empha- 
sis upon the extent to which defendant and Mr. Rice took reasonable 
care to avoid making materially false or misleading statements to Dr. 
Piazza, which was the subject of the second issue that the trial court 
submitted for the jury’s consideration with respect to each defendant, 
as a justification for the trial court’s failure to treat the jury’s verdicts 
as impermissibly inconsistent overlooks the fact that the jury found 
against defendant and in favor of Mr. Rice on the basis of the “materially 
false and misleading statement” issue rather than on the basis of the 
“reasonable care” issue. The fact that the record would support differ- 
ing treatment of defendant and Mr. Rice with respect to the “reasonable 
care” issue simply sheds no light on the extent to which a reasonable 
jury could have found that defendant, but not Mr. Rice, made materially 
false and misleading statements to plaintiffs. Thus, the Court of Appeals 
erred by upholding the trial court’s decision to deny defendant’s new 
trial motion on the grounds that defendant and Mr. Rice took differing 
levels of care to determine the accuracy of the statements that they made 
to Dr. Piazza. Instead, any determination of the extent, if any, to which the 
jury’s verdicts with respect to the “materially false and misleading” state- 
ment issue were impermissibly inconsistent necessarily requires a careful 
examination of the statements that defendant and Mr. Rice made to Dr. 
Piazza and the circumstances under which those statements were made. 


As defendant emphasizes, the e-mails that defendant and Mr. Rice 
sent to Dr. Piazza both indicate that Mirascape had an opportunity to 
become Verizon's featured, pre-loaded augmented reality application. 
On the other hand, the e-mail transmitted by Mr. Rice provided consid- 
erably more detail about the opportunity that had allegedly arisen from 
the McGarry Bowen meeting than the e-mail sent by defendant. Mr. Rice 
opened his e-mail by noting that Mr. Cummings had met with employees 
of McGarry Bowen and Verizon and that Mr. Cummings “can give you 
more details directly.” Moreover, Mr. Rice provided specific details con- 
cerning the information that Mr. Cummings had presented at the meet- 
ing and noted that Neogence’s work with Allied Integrated Marketing 
and the development of earthmarks had generated the most interest 
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from the attendees. Although Mr. Rice did, as defendant notes, state 
that Mirascape could “become the featured AR application for Verizon, 
OEM’d on all of the DROID smartmobiles,” he also mentioned the actual 
opportunity that stemmed from the McGarry Bowen meeting, which 
was to “leverage [Verizon’s] marketing.” In addition, Mr. Rice stated that 
Neogence would first have to create a “demo” displaying “everything we 
are doing with Allied, as well as all of the earthmark stuff” before men- 
tioning other milestones that Neogence had been working to achieve, 
including a public beta launch scheduled for July 2010, and noting that 
additional funding would be needed to complete both the Verizon pre- 
sentation and achieve the other pre-existing goals. A trial judge could 
have reasonably determined that the jury, after studying these e-mails, 
had a rational basis for concluding that defendant’s communication, 
which mentions only Verizon and the opportunity “to be their featured 
AR,” was a materially false or misleading statement and that the sub- 
stantial additional information contained in Mr. Rice’s communication, 
coupled with his open invitation for the recipients to contact him if they 
had any questions, provided a sufficient basis to refrain from the making 
of such a determination concerning Mr. Rice’s communication. 


Our decision to uphold the Court of Appeals’ decision with respect 
to the inconsistent verdict issue relating to Dr. Piazza is bolstered by 
information contained in Mr. Rice’s trial testimony.® Among other things, 
Mr. Rice testified that: 


Q. Okay. Just below this specific language, you then go 
on to say, “The opportunity here is to become the featured 
AR application for Verizon -- for Verizon OEMed on all the 
Droid smart mobiles and leverage their marketing.” Are 
these three separate possibilities that you're discussing in 
regard to Verizon? 


A. I believe so. I mean, this was kind of bundled together, 
but they were all possibilities. They all have different 
advantages and disadvantages. 


Q. Well, how are they different? 


A. Well, leveraging somebody’s marketing, for example, if 
I have ten dollars to go out and put up some posters that I 
printed on my laptop somewhere, that’s only going [to] get 
me so far. But if I have somebody, say, in a large company 
and say, hey, we’re going to do this big campaign for a new 





6. Unlike Mr. Rice, defendant did not testify at trial. 
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car coming out for a new movie, and sure, we'll stick your 
logo on the side and include you, you’re basically lever- 
aging all of those dollars to get the exposure and kind 
of the brand recognition, as opposed to what you would 
do on your own. That’s very different from something 
where you're, you know, being OEMed or pre-installed on 
a mobile device. In that case, you’re not getting the mar- 
keting exposure and attention, but you're getting distribu- 
tion. So you -- you're in front of a lot more people, and it’s 
already in the hand. If I see an ad on TV, I think oh, that’s 
cool maybe I'll buy the burger or download the app. But if 
it’s already in my phone or in hand, I have it immediately. 
People are much more likely to play and use it. The disad- 
vantage of OEMing is what people call bloatware. 


Q. I’m sorry, what? 


A. Bloatware. I don’t know how many times I bought a 
computer or phone that had stuff on it I didn’t want. You 
know, TurboTax or Norton Antivirus, whatever tools. So 
you have the advantage of more distribution, but there’s 
also the risk that there may be some negative, you know, 
connotations that there’s more crap on my phone and get 
rid of it. So there’s different advantages and disadvantages 
depending on how it’s structured. 


A trial judge could have rationally determined that the jury had a reason- 
able basis for concluding that Mr. Rice’s statement that Neogence might 
be able to “leverage their marketing” if Neogence was able to success- 
fully demonstrate Mirascape at a subsequent meeting and his explana- 
tion of the benefits of “leveraging” McGarry Bowen’s marketing efforts 
on behalf of Verizon, as compared to preloading Mirascape on Verizon 
phones, “significantly altered the total mix of available information” to 
a reasonable investor and justified a finding that Mr. Rice’s statements, 
taken in context and as a whole, were not materially false and mislead- 
ing, while the same could not be said for defendant’s statements. See 
TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449, 96 S. Ct. 2126, 
2132, 48 L. Ed. 2d 757, 766 (1976) (footnote omitted) (explaining that 
an omission is material in the event that there is “a substantial likeli- 
hood that the disclosure of the omitted fact would have been viewed by 
the reasonable investor as having significantly altered the ‘total mix’ of 
information made available”); Ehrenhaus v. Baker, 216 N.C. App. 59, 88, 
717S.E.2d 9, 28-29 (2011) (adopting the standard for materiality set forth 
in TSC Indus.), appeal dismissed and disc. rev. denied, 366 N.C. 420, 
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735 S.E.2d 332 (2012). In other words, given that including Mirascape in 
McGarry Bowen’s marketing efforts was the opportunity that was actu- 
ally discussed at the McGarry Bowen meeting, Mr. Rice’s reference to 
“leverag[ing] their marketing” in Mr. Rice’s e-mail and his trial testimony 
concerning the potential value of that opportunity could have reason- 
ably persuaded the jury that Mr. Rice’s statement, as a whole, was not 
materially false or misleading, see Latta v. Rainey, 202 N.C. App. 587, 
599, 689 S.E.2d 898, 909 (2010) (stating that “[a] misrepresentation or 
omission is ‘material’ if, had it been known to the party, it would have 
influenced the party’s judgment or decision to act” (quoting Godfrey 
v. Res-Care, Inc., 165 N.C. App. 68, 75-76, 598 S.E.2d 396, 402, disc. rev. 
denied, 359 N.C. 67, 604 S.E.2d 310 (2004))), while defendant’s failure 
to make a similar statement during his own communications with Dr. 
Piazza might have caused a reasonable jury to reach a contrary result. 


Finally, Dr. Piazza testified that he spoke to defendant on the tele- 
phone approximately seventy times between 30 April 2010 and 2 June 
2010. According to Dr. Piazza, these phone calls were “more often than 
not” placed by defendant and included discussions of 


the Verizon opportunity with me primarily . .. describ[ing] 
it consistently with his e-mail, that because of a meet- 
ing that John Cummings had in New York and McGarry 
Bowen, and an opportunity to have met with a Verizon 
executive for new technologies, that John had an oppor- 
tunity to explain what was going on at Neogence and what 
we were doing with Mirascape, and was intrigued enough 
to invite John back to Verizon to present a demo, a demo 
App, an application. And if that were acceptable to Verizon, 
we had an opportunity to be OEMed or featured AR or pre- 
installed on every Verizon — Verizon Droid phone. 


Although Mr. Rice communicated with Dr. Piazza by e-mail on several 
occasions concerning the opportunities that had been discussed at the 
McGarry Bowen meeting, the e-mails evidencing these communications 
were primarily focused upon the steps that Neogence needed to take to 
prepare for the upcoming meeting with Verizon and to accomplish goals 
that the company had been working toward before the McGarry Bowen 
meeting.’ We hold that the trial court had a rational basis for concluding 





7. Although an examination of Dr. Piazza’s cell phone bills indicated that he and Mr. 
Rice communicated via text message or telephone calls on several occasions between 
2 May 2010 and 24 May 2010, the record does not contain any information concerning the 
nature and content of these communications. 
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that the jury could have reasonably determined that defendant, but not 
Mr. Rice, made materially false and misleading statements to Dr. Piazza 
based, at least in part, upon the frequency with which defendant and 
Mr. Rice told Dr. Piazza that there was a reasonable opportunity for 
Mirascape to be preloaded onto Verizon phones. 


As a result, after carefully reviewing the record, we conclude that 
the jury heard evidence from which it could reasonably conclude that 
defendant made more direct, less nuanced, comments to Dr. Piazza 
concerning the extent to which Neogence had the opportunity to have 
Mirascape preloaded onto Verizon phones than Mr. Rice did; that defen- 
dant reiterated this contention to Dr. Piazza more frequently than Mr. 
Rice did; and that Mr. Rice’s statements included more accurate descrip- 
tions of the opportunity that had become available to Neogence than 
those made by defendant. In light of this set of circumstances, we are 
unable to conclude that the trial court’s decision to deny defendant’s 
request for a new trial on the basis of allegedly inconsistent verdicts aris- 
ing from the statements made to Dr. Piazza by defendant and Mr. Rice, 
respectively, was “so arbitrary that it could not have been the result of 
a reasoned decision,” White, 312 N.C. at 777, 324 S.E.2d at 833, or that 
the Court of Appeals erred by declining to set aside the trial court’s deci- 
sion to that effect. As a result, we hold that defendant’s challenge to 
the Court of Appeals’ decision to uphold the denial of his motion for 
a new trial on the grounds that the jury’s verdicts concerning the rela- 
tive liability of defendant and Mr. Rice to Dr. Piazza were impermissibly 
inconsistent lacks merit. 


2. Statements to Lampuri 





Mr. Lampuri did not receive the e-mails that defendant and Mr. 
Rice sent out on 30 April 2010. Instead, Mr. Lampuri first learned of the 
opportunity that had been discussed at the McGarry Bowen meeting on 
25 May 2010, when Mr. Lampuri and his wife went to defendant’s office 
for an obstetrical appointment. As he examined Ms. Lampuri, defendant 


proceeded to have a conversation with [Mr. Lampuri] about 
this exciting new opportunity that Neogence, his company 
had... . we’ve got something really exciting going on, our 
director of sales just got back from New York City at a 
meeting. There were Verizon executives there, and they 
were absolutely blown away by our technology that we 
needed — Neogence — excuse me, Neogence needed to go 
back, create this demo, come back and show Verizon, you 
know, what they’ve been talking about, what they've been 
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showing about this technology and they’re going [to] get 
OEMed. They’re going pre-installed on all Verizon phones. 


Similarly, Ms. Lampuri testified that defendant had stated during the 
medical appointment “that his company had an opportunity to be fea- 
tured on Verizon phones directly installed on the phone.” 


Mr. Rice made statements to Mr. Lampuri concerning the opportu- 
nity that had arisen at the McGarry Bowen meeting during a conference 
at the Neogence headquarters in mid-July 2010 that was attended by Mr. 
Lampuri, Mr. Rice, Mr. Cummings, and Mr. Kirkbride. At that meeting, 
Mr. Cummings stated 


that he was in New York in a meeting with an advertis- 
ing company, and that there were Verizon executives in 
the room. And they were, again, absolutely wowed by the 
technology, that we need — they needed to go back, create 
a demo, go back to Verizon in a couple weeks and if they 
— if they wowed Verizon, I like to say, then they have the 
opportunity to be preloaded, OEMed on all phones. 


During the meeting, Mr. Rice said that “the deal was very much real,” 
that “[i]t was a real opportunity,” and that “the funds that they were 
seeking were to get this demo up and doing — up and coming to show 
Verizon.” At another meeting held at the Neogence headquarters in early 
August, which Mr. Lampuri attended along with other members of his 
family, Mr. Cummings said “the exact same thing” that he had said at the 
prior meeting and Mr. Rice reiterated “that the deal was very much real.” 


Defendant contends that, given defendant’s limited “interactions 
with [Mr.] Lampuri” and the fact that this interaction “did not occur near 
in time to [Mr.] Lampuri’s actual investment in Neogence” and given that 
the two meetings in which Mr. Rice was involved occurred closer in time 
to the making of Mr. Lampuri’s investment and that “the opportunity 
was described [to Mr. Lampuri] in similar terms as those presented by” 
defendant, the jury’s verdicts that defendant, but not Mr. Rice, had made 
materially false and misleading statements to Mr. Lampuri were imper- 
missibly inconsistent. A careful review of the record reflects, however, 
that defendant and Mr. Rice made substantially different statements to 
Mr. Lampuri concerning the nature of the opportunity that had become 
available to Neogence during the McGarry Bowen meeting. Simply put, 
defendant told Mr. Lampuri that Neogence had the opportunity to be 
preloaded onto Verizon’s phones while Mr. Rice never made any such 
statement. Although the jury could have determined that Mr. Rice’s 
statements during the meetings at which Mr. Lampuri was in attendance 
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that “the deal was very much real” constituted a reference to the same 
opportunity that was described by Mr. Cummings during those meet- 
ings and by defendant during Ms. Lampuri’s medical appointment, a rea- 
sonable jury could have also interpreted this statement in a different 
manner.’ As a result of the fact that the record discloses ample justi- 
fication for a jury decision to treat defendant and Mr. Rice differently 
with respect to the issue of whether either of them had made materially 
false and misleading statements to Dr. Piazza and Mr. Lampuri, we hold 
that the Court of Appeals correctly determined that the trial court did 
not abuse its discretion by denying defendant’s request for a new trial 
based upon the existence of allegedly impermissible inconsistencies in 
the jury’s verdicts with respect to the “materially false and misleading” 
statement issue. 


B. Safe Harbor Instruction 





[2] In his second challenge to the correctness of the Court of Appeals’ 
decision, defendant contends that the trial court erred by failing to 
instruct the jury in accordance with N.C.G.S. § 55-8-30(b)(1),9 which pro- 
vides that a corporate director cannot be held liable “for any action taken 
as a director, or any failure to take any action,” N.C.G.S. § 55-8-30(d), 
if he or she “rel[ies] on information, opinions, reports, or statements 
. .. prepared or presented by . . . [o]Jne or more officers or employees 
of the corporation whom the director reasonably believes to be reli- 
able and competent in the matters presented.” N.C.G.S. § 55-8-30(b)(1) 
(Supp. 2018). According to defendant, the Court of Appeals should 
have construed the reasonable care standard enunciated in N.C.G.S. 
§ 55-8-30(a)(2) in pari materia with N.C.G.S. § 78A-56(a)(2) or applied 
the rule of lenity to determine that the “safe harbor” defense delineated 
in N.C.G.S. § 55-8-30(b) precludes a finding of liability based upon the 
making of allegedly false and misleading statements pursuant to N.C.G.S. 
§ 78A-56(a)(2), citing, inter alia, Meza v. Division of Social Services, 364 
N.C. 61, 66, 692 S.E.2d 96, 100 (2010) (reading the language of N.C.G.S. 
§ 108A-79(k) in pari materia with Article 4 of the Administrative 





8. The jury might have also deemed it significant that the parties had stipulated to 
the fact that, “[iJn mid-July 2010, [Mr.] Lampuri was invited to Neogence to preview a dem- 
onstration of Mirascape” at which Mr. “Cummings told [Mr.] Lampuri that Neogence had a 
chance for an opportunity with Mirascape to become an ‘OEM’ product for installation on 
Verizon smartphones based upon his prior meeting(s) and/or conversations with Verizon 
employees or agents” while entering into no similar stipulation concerning the statements 
that Mr. Rice made to Mr. Lampuri. 


9. Defendant has not advanced any argument in reliance upon the common law busi- 
ness judgment rule in the proceedings before this Court. 
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Procedure Act); Dellastatious v. Williams, 242 F.3d 191, 195 (4th Cir. 
2001) (relying upon provisions of Virginia’s corporate governance stat- 
utes in determining whether the defendants used reasonable care to pre- 
vent a state law securities violation); and Vogel v. Reed Supply Co., 277 
N.C. 119, 131, 177 S.E.2d 273, 281 (1970) (applying the rule of lenity in a 
civil case when construing a statute that potentially imposed civil and 
criminal liability). In view of the fact that defendant was a Neogence 
director who claimed to have merely repeated information that he 
had received from Mr. Cummings and that he reasonably believed Mr. 
Cummings to be reliable and competent, defendant argues that the 
Court of Appeals erred by holding that he was not entitled to have 
the jury instructed concerning the “safe harbor” provisions of N.C.G.S. 
§ 55-8-30. Plaintiffs, on the other hand, argue that defendant agreed to 
the trial court’s instruction concerning the circumstances under which 
he could be held liable pursuant N.C.G.S. § 78A-56(a)(2) and never prop- 
erly requested delivery of the “director safe harbor” instruction to which 
he now claims to have been entitled. 


“This Court has long held that ‘[w]hen charging the jury in a civil 
case it is the duty of the trial court to explain the law and to apply it to 
the evidence on the substantial issues of the action.’ ” Yancey v. Lea, 
354 N.C. 48, 52, 550 S.E.2d 155, 157 (2001) (alteration in original) (first 
quoting Cockrell v. Cromartie Transp. Co., 295 N.C. 444, 449, 245 S.E.2d 
497, 500 (1978); then citing Superior Foods, Inc. v. Harris-Teeter Super 
Mkts., Inc., 288 N.C. 218, 218, 217 S.E.2d 566, 571 (1975); and then citing 
Inv. Props. of Asheville, Inc. v. Norburn, 281 N.C. 191, 197, 188 S.E.2d 
342, 346 (1972)).19 As a result, “[i]f a party contends that certain acts or 
omissions constitute a claim for relief or a defense against another, the 
trial court must submit the issue with appropriate instructions if there 
is evidence which, when viewed in the light most favorable to the pro- 
ponent, will support a reasonable inference of each essential element of 
the claim or defense asserted.” Cockrell, 295 N.C. at 449, 245 S.E.2d at 
500 (first citing Vernon v. Crist, 291 N.C. 646, 231 S.E.2d 591 (1977); and 
then citing Atkins v. Moye, 277 N.C. 179, 176 S.E.2d 789 (1970)). 


On the other hand, “[r]equests for special instructions must be 
in writing, entitled in the cause, and signed by the counsel or party 
submitting them.” N.C.G.S. § 1A-1, Rule 51(b) (2017); see also Hanks 
v. Nationwide Mut. Fire Ins. Co., 47 N.C. App. 393, 404, 267 S.E.2d 409, 





10. “To the extent these cases suggest the court must apply the law to the evidence, 
they have been overruled by the 1985 amendments to [N.C.G.S. § 1A-1,] Rule 51.” 2 G. Gray 
Wilson, North Carolina Civil Procedure § 51-3, at 51-8 n.52 (3d ed. 2007). 
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415 (1980) (citing King v. Powell, 252 N.C. 506, 512, 114 S.E.2d 265, 269- 
70 (1960), and stating that “[i]t is the duty of the party desiring instruc- 
tions on a subordinate feature of the case or greater elaboration on a 
particular point to aptly tender request for special instructions”). In the 
event that a party fails to “comply with the requirements of [N.C.G.S. 
§ 1A-1,] Rule 51(b), the trial court act[s] properly within its discretion in 
denying the request.” Byrd’s Lawn & Landscaping, Inc. v. Smith, 142 
N.C. App. 371, 379, 542 S.E.2d 689, 694 (2001) (citing Hord v. Atkinson, 
68 N.C. App. 346, 351, 315 S.E.2d 339, 342 (1984) (holding that the trial 
court could properly refuse to instruct the jury concerning its right to 
consider the physical evidence in a motor vehicle negligence case on the 
grounds that “the plaintiff's request went beyond the trial judge’s general 
duty of explaining the law arising on the evidence with respect to the 
substantial features of the case” and that, with respect to this “subordi- 
nate feature,” “the plaintiff did not comply with the requirements of Rule 
51(b)”)); see also Koutsis v. Waddel, 10 N.C. App. 731, 733-34, 179 S.E.2d 
797, 799 (1971) (stating that, “[w]here the court adequately charges 
the law on every material aspect of the case arising on the evidence,” 
“the charge is sufficient and will not be held error for failure of the court 
to give instructions on subordinate features of the case, since it is the 
duty of a party desiring instructions on a subordinate feature, or greater 
elaboration, to aptly tender a request therefor” (quoting 7 Strong’s 
North Carolina Index 2d: Trial § 33, at 329 (1968) (footnotes omitted))). 
Assuming that a proper “request is made for a specific instruction, cor- 
rect in itself and supported by evidence, the trial court, while not obliged 
to adopt the precise language of the prayer, is nevertheless required to 
give the instruction, in substance at least,” with “the failure [to do so] 
constitut[ing] reversible error.” Minor v. Minor, 366 N.C. 526, 531, 742 
S.E.2d 790, 793 (2013) (first quoting Calhoun v. State Highway & Pub. 
Works Comm’n, 208 N.C. 424, 426, 181 S.E.2d 271, 272 (1935); then citing 
State v. Davis, 291 N.C. 1, 13-14, 229 S.E.2d 285, 293-94 (1976); and then 
citing Bass v. Hocutt, 221 N.C. 218, 219-20, 19 S.E.2d 871, 872 (1942)). 


The only written request for instructions that defendant submitted 
for the trial court’s consideration that was at all relevant to the “safe 
harbor” issue consisted of a verbatim recitation of N.C.P.I. Civil 807.50, 
a pattern jury instruction intended for use in cases in which a director is 
sought to be held liable for breach of his or her duty to the corporation 
and which provides that: 


The (state number) issue reads: 


“Was the plaintiff damaged by the failure of the defen- 
dant to discharge his duties as a corporate director?” 
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On this issue the burden of proof is on the plaintiff. 
This means that the plaintiff must prove, by the greater 
weight of the evidence, four things: 


First, that the defendant failed to act in good faith. 
Good faith requires a director to discharge his duties hon- 
estly, conscientiously, fairly and with undivided loyalty to 
the corporation. Errors in judgment alone do not consti- 
tute a failure to act in good faith; however, unless a direc- 
tor honestly believes he is making a reasonable business 
decision, he fails to act in good faith. 


Second, that the defendant failed to act as an ordi- 
narily prudent person in a like position would have 
acted under similar circumstances. (Unless he has actual 
knowledge to the contrary, a director is entitled to rely on 
information, opinions, reports or statements, including 
financial statements and other financial data, if prepared 
or presented by 





[one or more employees of the corporation who 
the director reasonably believes to be reliable and 
competent in the matter(s) presented] 


[[a lawyer] [a public accountant] [name other 
outside advisor] as to the matter(s) the director 
reasonably believes are within such [professional's] 
[advisor’s] competence] 


[a committee of the board of directors of which 
the director is not a member if he reasonably believes 
the committee merits confidence].) 


Third, that the defendant failed to act in a man- 
ner he reasonably believed to be in the best interests of 
the corporation. 


And Fourth, that the defendant’s [acts] [omissions] 
proximately caused damage to the plaintiff. Proximate 
cause is a cause which in a natural and continuous 
sequence produces a person’s damage and is a cause 
which a reasonable and prudent person could have fore- 
seen would probably produce such damage or some 
similar injurious result. There may be more than one prox- 
imate cause of damage. Therefore, the plaintiff need not 
prove that the defendant’s acts were the sole proximate 
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cause of the damage. The plaintiff must prove, by the 
greater weight of the evidence, only that the defendant’s 
acts were a proximate cause. 


Finally, as to the (state number) issue on which the 
plaintiff has the burden of proof, if you find by the greater 
weight of the evidence that the plaintiff was damaged by 
the failure of the defendant to discharge his duties as a 
corporate director, then it would be your duty to answer 
this issue “Yes” in favor of the plaintiff. 


If, on the other hand, you fail to so find, then it 
would be your duty to answer this issue “No” in favor of 
the defendant. 


(Footnotes omitted.) The parties discussed whether the trial court 
should instruct the jury in accordance with defendant’s request at length 
during the jury instruction conference. 


When the “safe harbor” defense initially came up for discussion, 
defendant’s trial counsel argued that N.C.G.S. § 55-8-30 “trumps, if you 
will, [N.C.G.S. § 78A-56(c)] and that [N.C.G.S. § 78A-56(c)] dovetails 
back to it” because “(c) is saying that” “our duty is to ensure that they 
acted reasonably in their capacities and so forth.” In view of the fact 
that “there are no pattern instructions on this,” defendant’s trial counsel 
stated that he “simply went back to the breach of corporate duties with 
respect to [N.C.G.S. §] 55-8-30, and this is the pattern jury instruction 
that came from that” and “needs to be inserted.” 


After noting that N.C.G.S. § 78A-56 “specifically is dealing with the 
sale of securities as opposed to just your general obligations as a direc- 
tor of a corporation,” the trial court asked defendant’s trial counsel 
“[w]hy does [Chapter] 55 [of the North Carolina General Statutes] apply 
to this at all?” In response, defendant’s trial counsel stated that, “of 
course, the allegation is” “a breach of [N.C.G.S. § 78A-56(a)(2)],” which 
“talks about so long as the defendants sustain the burden of proving that 
their actions were reasonable and so forth,” with N.C.G.S. § 78A-56(c) 
“specifically talk[ing] about directors being responsible” “for these kinds 
of sales activity” unless the director was “riding herd over and making 
sure [sales employees] didn’t do something they weren’t supposed to 
do.” According to defendant’s trial counsel, directors would not be liable 
as long as “they conduct themselves in the manner that a reasonable— 
a(n] ordinary care director should do,” with N.C.G.S. § 55-8-30 being 
“where that is articulated.” 
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At that point, the trial court interjected that “my reading of” N.C.G.S. 
§ 55-8-30 “will place the burden [of] proof on the plaintiff,” while his 
“reading of [Chapter 78A of the General Statutes] puts the burden of 
proof on you.” In response, defendant’s trial counsel stated that “[t]hen 
what we might need to do is” provide “something [to] read to the jury 
members that talks about that burden and the fact that these defen- 
dants would be relieved from this offense if [ ] they acted accordingly” 
and that “if [N.C.P.I. Civil] 807.50 imposes too harsh, perhaps we can 
craft something.” When the trial court pointed out that defendant’s pro- 
posed liability-related special instructions appeared to be an “accurate 
statement of the law as far as the defenses available to [defendant] 
under” N.C.G.S. § 78A-56(a)(2) are concerned “[b]ecause it accurately 
states that the burden of proof is on you,” defendant’s trial counsel said 
“(rjight”; noted that he “was just trying to get an option that the jury says, 
okay, we find that they carry that burden of proof; therefore we can’t 
find them culpable”; and added that “I’m certainly in agreement with 
you relative to the statute and the reliance issues, but on the other hand, 
relative to the defenses of reasonable behavior and the fact that they’re 
corporate directors, it certainly is my opinion that they get off if that’s 
the—if that turns out to be the case.” 


After agreeing that defendants “get off” “if they sustained their bur- 
den of proof that they did not know, and in the exercise of reasonable care 
could not have known, of the untruth or omission,” plaintiffs’ counsel 
argued that the jury simply needed “those two elements” and suggested 
that “we give them one sentence of what it means to exercise reason- 
able care” from N.C.P.I. Civil 800.10, which addresses the tort of negli- 
gent misrepresentation. Once defendant’s trial counsel had agreed that 
a definition of “reasonable care” would be appropriate “because that is 
the standard that is in” N.C.G.S. § 55-8-30, the trial court “rule[d] that 
[defendants] have the burden of proof on that issue” and agreed with 
plaintiffs’ counsel that the appropriate language would be: “First, the 
defendant did not know of the untruth or omission in offering or sale of 
asecurity to the plaintiffs; or, second” “that the defendant in the exercise 
of reasonable care could not have known of the untruth or omission.” At 
that point, the trial court and counsel for the parties discussed the word- 
ing of the issues to be submitted to the jury, with defendant’s trial coun- 
sel agreeing with the wording of the “reasonable care” issue and with 
the placement of the burden of proof with respect to that issue upon 
defendants as proposed by the trial court and plaintiffs’ counsel. At the 
conclusion of the day’s proceedings, the trial court agreed to prepare a 
set of draft instructions and to provide them to counsel for both parties 
on the understanding that “we'll have a brief hearing Monday morning” 
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and “get that hammered out” so “you'll know what the instructions are 
before you make your closings.” 


At the time that the proceedings convened on the following Monday, 
the trial court afforded defendant's trial counsel an opportunity “to put 
[his] objections [ ] on the record” before noting that “you have submitted 
to the Court written requests for instructions and I have denied those.” 
In response to the trial court’s invitation, defendant’s trial counsel 
stated that: 


If Your Honor, please, the defendants have requested 
then in the instruction from the Court that pertains or 
arises out of Chapter 55 pertaining to members of the 
board of directors and the various responsibilities they 
have in performing their duties, and one of which that 
we specifically requested related to the fact that board 
of director members could rely upon statements that 
are made to them and they would, therefore, not be 
held responsible. 


Let me find the particular reference so that I can state 
this accurately. And where this comes from is [N.C.G.S. 
§] 55-8[-]30, and the request that we had made was in 
regard to [N.C.G.S. §] 55-8[-]80(b)(1), suggesting that in 
discharging his duties, a director is entitled to rely on 
information, opinions, reports, or statements including 
in financial—including financial statements and other 
financial data if prepared by or presented by one or more 
officers of—or employees of the corporation whom the 
director reasonably believes to be reliable and compe- 
tent in the matters presented. 


As I said to the Court, I think that [N.C.G.S. §] 55-8[-]80(c) 
is parallel to [N.C.G.S. §] 78[A]-56(c)(1) which then goes 
on to say the director is not entitled to the benefit of this 
section if he has actual knowledge concerning the matter 
in question that makes reliance otherwise permitted by 
[N.C.G.S. §] 55-8[-]30(b) unwarranted. And then of course 
what that would require is the same instructions that his 
Honor has anticipated which will be that—to instruct the 
jury that if the director himself had knowledge, actual 
knowledge, concerning the matter, then he would not 
enjoy the benefit of this particular provision of [N.C.G.S. 
§] 55-8[-]80(b)(1). 
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That is in essence, if Your Honor, please, what we had 
requested of the Court and it’s our understanding that you 
have denied that previously. But again, we just simply 
want to put that on the record. 


I do not have, if Your Honor, please, a copy at this 
moment in time of the provisions, but I thought we had 
them the other day, but I have not filed them relative to 
the proposed jury instruction that I had crafted. 


At the conclusion of this statement, the trial court noted that “you handed 
me up a pleading that was a proposed jury instruction, and feel free to 
file that until you find another copy” and ruled that “your request for jury 
instructions as well as your objections to the instructions are noted for 
the record and are denied.” The trial court instructed the jury with respect 
to the “reasonable care” defense set out in N.C.G.S. § 78A-56(a)(2) that: 


The second issue[ ] reads: Did the defendant Gregory 
Brannon not know and in the exercise of reasonable care 
could not have known of the untruth or omission in his 
offer or sale of a security to the plaintiff Lawrence Piazza. 


On this issue, the burden of proof is on the defendant 
Gregory Brannon. This means that he must prove by the 
greater weight of the evidence two things: 


First, that the defendant Gregory Brannon did not 
know of the untruth or omission in the offering or sale of 
a security to the plaintiff Lawrence Piazza; and, second, 
that the defendant Gregory Brannon in the exercise of 
reasonable care could not have known of the untruth or 
omission in the offering or sale of a security to the plain- 
tiff Lawrence Piazza. 


Reasonable care means that degree of care, knowl- 
edge, intelligence, or judgment which a prudent person 
would use under the same or similar circumstances. 
Thus, on this second issue on which the defendant 
Gregory Brannon bears the burden of proof, if you find 
by the greater weight of the evidence, first, that Gregory 
Brannon did not know of the untruth or omission in the 
offering or sale of a security to the plaintiff Lawrence 
Piazza; and, second, that Gregory Brannon in the exercise 
of reasonable care could not have known of the untruth 
or omission in the offering or sale of a security to the 
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plaintiff Lawrence Piazza, then it would be your duty to 
answer the second issue yes in favor of the defendant 
Gregory Brannon. 


If on the other hand you find that the defendant 
Gregory Brannon has failed to prove each of these 
requirements by the greater weight of the evidence, then 
it would be your duty to answer this issue no in favor of 
the plaintiff Lawrence Piazza.11 


Defendant’s trial counsel did not lodge any additional objections when 
given an opportunity to do so at the conclusion of the trial court’s 
instructions to the jury. 


After carefully reviewing the record, we are not satisfied that defen- 
dant properly preserved his challenge to the trial court’s refusal to give 
an explicit “safe harbor” instruction to the jury for purposes of appellate 
review. As an initial matter, we believe that the “safe harbor” defense, 
assuming, without deciding, that it is applicable to cases like this 
one,!? was a subordinate feature of the present case given that N.C.G.S. 
§ 78A-56(a)(2) absolves individuals alleged to have taken reasonable 
care from liability for the making of materially false and misleading state- 
ments and given that reasonable care could obviously include appropri- 
ate reliance upon information supplied by other corporate officials. As 
this case was presented to the jury, the extent to which defendant was 
or was not acting as a director when he made the disputed statements 
to plaintiffs was not an essential element of plaintiffs’ claims against 
defendant. Instead, both parties consented to the submission of this 
case to the jury on the implicit theory that the capacity in which defen- 
dant acted when he made the allegedly false and misleading statements 
was not relevant to the jury’s liability-related decision. In light of that 
fact, the relevant issue was whether defendant was able to persuade the 
jury that “he did not know, and in the exercise of reasonable care could 
not have known, of the untruth or omissions,” N.C.G.S. § 78A-56(a)(2), 
regardless of the capacity in which he was acting when he made the 
allegedly false statements to plaintiffs. The trial court discussed the 
“reasonable care” issue in detail in the instructions that were given to 





11. The trial court delivered an essentially identical “reasonable care” instruction 
with respect to the issue of defendant’s liability to Mr. Lampuri. 


12. We should not, of course, be understood as expressing any opinion concerning 
the extent to which the trial court would have erred had defendant submitted a proper 
written request for instructions concerning the director safe harbor issue for the trial 
court’s consideration. 
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the jury, using both the relevant statutory language and additional lan- 
guage drawn from the pattern jury instruction relating to negligent mis- 
representation claims, upon which the parties seemed to agree. Given 
that the trial court’s instructions with respect to the “reasonable care” 
issue explained the nature of the decision that the jury was required to 
make and the basic legal principles that the jury was required to apply 
in deciding whether defendant should be absolved from liability on “rea- 
sonable care” grounds, we are persuaded that the requested “safe har- 
bor” instruction, which would only become relevant if the jury made a 
separate determination that defendant was acting as a director at the 
time that he made the challenged statements to plaintiffs, involved a 
subordinate feature of the case. As a result, unless defendant made an 
adequate written request for the delivery of a “safe harbor” instruction, 
the trial court did not err by omitting any reference to the “safe harbor” 
principles enunciated in N.C.G.S. § 55-8-30 from its instructions to the 
jury in this case. 


Moreover, we are unable to conclude that defendant submitted an 
adequate written request for the delivery of a “safe harbor” instruction 
for the trial court’s consideration. The written instruction that defen- 
dant submitted for the trial court’s consideration contained a great 
deal of information that was totally irrelevant to the issues that were 
actually before the trial court and jury in this case. In addition, even if 
one overlooks the differing context that defendant’s written request for 
instructions was intended to address and the extraneous material that it 
contained, defendant’s proposed instruction placed the burden of proof 
upon plaintiffs rather than upon defendant even though defendant’s trial 
counsel appears to have conceded (or at least did not explicitly object to 
the trial court court’s determination) during the jury instruction confer- 
ence that defendant, rather than plaintiffs, bore the burden of proof with 
respect to this issue. Moreover, defendant never appeared to acknowl- 
edge during the jury instruction conference that, for the “safe harbor” 
protection to be available to defendant, the jury would have had to make 
a preliminary determination that defendant was acting as a director, 
rather than in some other capacity, when he made the challenged state- 
ments to plaintiffs. As a result, for all of these reasons, we cannot con- 
clude that defendant submitted a sufficiently accurate written request 
for the delivery of a “safe harbor” instruction to properly preserve the 
issue of the trial court’s failure to deliver such an instruction to the jury 
for purposes of appellate review. 


Although defendant did attempt to clarify the nature of his request 
for the delivery of a “safe harbor” instruction during the jury instruction 
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conference, his efforts in that regard do not suffice to overcome his failure 
to submit an adequate written request for the trial court’s consideration. 
Instead of submitting a written request for instructions that excluded 
extraneous information, required the jury to find that defendant was act- 
ing in his capacity as a director as a prerequisite for the availability of the 
“safe harbor” defense, and accurately inserted the relevant “safe harbor” 
language into the context of the “reasonable care” defense recognized 
by N.C.G.S. § 78A-56(a)(2), defendant simply provided the trial court 
with a written request for instructions that surrounded a limited amount 
of potentially relevant information with a great deal of irrelevant infor- 
mation and placed the burden of proof on plaintiffs despite defendant’s 
trial counsel’s apparent concession during the jury instruction confer- 
ence to the contrary during the jury instruction conference. Although 
defendant's trial counsel attempted to orally explain how his requested 
instruction could be modified to make it correct during the course of 
the charge conference, he never submitted a proposed modification in 
writing. The entire purpose of the written request requirement relating 
to subordinate features of the case contained in N.C.G.S. § 1A-1, Rule 
51(b) is to prevent trial judges from having to do what defendant sought 
to have the trial court do in this case—create a new instruction based 
upon general language contained in a much more extensive instruction 
that needed to be changed in a number of significant ways. As a result, 
for all of these reasons, we hold that the trial court was entitled to reject 
defendant’s request for the delivery of a “safe harbor” instruction to the 
jury on the grounds that defendant failed to submit a proper written 
request for such an instruction. 


C. Primary Liability and Scienter 





[3] Finally, defendant argues that he is entitled to a new trial on the 
grounds that the jury’s verdict finding him liable to plaintiffs pursuant to 
N.C.G.S. § 78A-56(a)(2) is contrary to law given that a finding of liabil- 
ity under that statutory provision requires proof that he either owned 
the securities that plaintiffs purchased or acted with scienter when he 
solicited funds from plaintiffs for Neogence. In support of his argument, 
defendant relies upon the plain statutory language, which imposes liabil- 
ity upon a person who “[o]ffers or sells” that security by means of false 
or misleading statements. In defendant’s view, allowing the imposition 
of liability under N.C.G.S. § 78A-56(a)(2) upon a non-owner would con- 
flict with the language in which the statute is couched, including the 
provision requiring a successful plaintiff to tender the relevant security 
to the defendant as a precondition for recovering the purchase price. 
According to defendant, allowing recovery against a non-owner would 
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be “nonsensical” given that a successful plaintiff would be required to 
tender the relevant security to a person from whom it was not procured. 


In the event that plaintiffs sought to have defendant held liable for 
their Neogence-related losses, defendant contends that they should have 
proceeded against him pursuant to N.C.G.S. § 78A-8(2), which imposes 
liability on “any person, in connection with the offer, sale or purchase 
of any security, directly or indirectly,” who made fraudulent representa- 
tions upon which plaintiffs relied in deciding to invest in Neogence. In 
the alternative, defendant suggests that plaintiffs should have sought to 
have him held “secondarily liable” as a “control person” pursuant 
to N.C.G.S. § 78A-56(c), an approach that would have required plain- 
tiffs to establish Neogence’s “primary liability” pursuant to N.C.G.S. 
§ 78A-56(a). Defendant believes that he “cannot be primarily liable 
under” N.C.G.S. § 78A-56(a)(2) in the absence of a determination that 
Neogence, “[t]he only person who could be primarily liable under the 
statute — and who could be a proper party to make good through 
the rescission required under Section 56(a)(2),” was primarily liable. 


Finally, defendant contends that a finding that he was liable to plain- 
tiffs pursuant to N.C.G.S. § 78A-56(a)(2) required a determination that 
he acted with scienter. Defendant reaches this conclusion by reference 
to decisions construing Section 12(2) of the Securities Act of 1933, upon 
which N.C.G.S. § 78A-56(a)(2) was based and which requires a finding 
that the defendant acted with scienter in offering or selling the securi- 
ties in question, citing Pinter v. Dahl, 486 U.S. 622, 647, 108 S. Ct. 2063, 
2078, 100 L. Ed. 2d 658, 682 (1988). Although defendant acknowledges 
that neither the United States Supreme Court nor this Court has defini- 
tively identified the elements that had to be established for purposes of 
a claim asserted pursuant to either Section 12(2) of the Securities Act or 
N.C.G.S. § 78A-56(a)(2), he contends, in further reliance upon the rule of 
lenity, that “the jury should have been required to find that Dr. Brannon 
was either a securities owner or ‘motivated at least in part by a desire 
to serve his own financial interests or those of the securities owner,’ ” 
citing Pinter, 486 U.S. at 647, 108 S. Ct. at 2078, 100 L. Ed. 2d at 658, and 
State v. Williams, 98 N.C. App. 274, 279, 390 S.E.2d 746, 749, disc. rev. 
denied, 327 N.C. 144, 394 S.E.2d 184 (1990), in support of this assertion. 


In response, plaintiffs argue that defendant waived his right 
to advance this argument on appeal given that his trial “counsel 
requested the very instruction” of which he now complains and is 
now “complain[ing] of the action which he induced,” quoting Frugard 
v. Pritchard, 338 N.C. 508, 512, 450 S.E.2d 744, 746 (1994). In addition, 
plaintiffs contend that, because defendant failed to raise this argument 
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until after the trial had been completed, he is not entitled to advance it 
on appeal from the denial of his new trial motion given that N.C.G.S. 
§ 1A-1, Rule 59(a)(8), limits a trial court’s authority to award a new trial to 
situations involving “[e]rror in law occurring at the trial and objected 
to by the party making the motion”; that North Carolina Rule of Appellate 
Procedure 10(a)(1) provides that an issue is not properly preserved for 
purposes of appellate review absent “a timely request, objection, or 
motion, stating the specific grounds for the ruling the party desired the 
court to make” at trial; and that N.C. Rule App. P. 10(a)(2) prohibits a 
party from “mak[ing] any portion of the jury charge or omission there- 
from the basis of an issue presented on appeal unless the party objects 
thereto before the jury retires to consider its verdict, stating distinctly 
that to which objection is made and the grounds of the objection.” 


In response, defendant argues that, because the issue of whether he 
had failed to properly preserve his challenge to the trial court’s primary 
liability instructions and failure to require a finding of scienter for pur- 
poses of appellate review was not mentioned in the dissenting opinion 
at the Court of Appeals or advanced in a petition seeking discretion- 
ary review of additional issues, plaintiffs’ non-preservation argument is 
not properly before us. In addition, defendant contends that the alleged 
error constitutes “a flaw that reaches beyond the instructions issued to 
the jury,” “is a fundamental error,” and is “simply inconsistent with the 
statutory scheme.” As a result, defendant contends that his challenge to 
the trial court’s primary liability instruction and the trial court’s failure 
to require a finding of scienter was properly advanced by means of a 
motion for a new trial in reliance upon N.C.G.S. § 1A-1, Rule 59(a)(7), 
which permits the trial court to award a new trial in the event that the 


I 


jury’s “verdict is contrary to law.” 


During the trial,!? defendant submitted a written request for instruc- 
tions in which he asked the trial court to instruct the jury that: 





13. We are not persuaded by defendant’s argument that plaintiffs are not entitled to 
challenge the extent to which defendant is entitled to raise his primary liability and scien- 
ter claims for purposes of appellate review because defendant invited any error that the 
trial court may have committed or waived the right to argue that issue because it was not 
addressed in either the majority or dissenting opinions before the Court of Appeals. In our 
view, the extent to which an issue that is before us by means of a dissent or the allowance 
of a discretionary review or certiorari petition involves invited error or has been prop- 
erly preserved for purposes of appellate review is inherently intertwined with defendant’s 
related substantive claim, In re R.L.C., 361 N.C. 287, 290-91, 643 S.E.2d 920, 921-22, cert. 
denied, 552 U.S. 1024, 128 S. Ct. 615, 169 L. Ed. 2d 396 (2007), and is, for that reason, not 
the sort of separate and independent substantive claim that the Court refused to consider 


IN THE SUPREME COURT 167 


PIAZZA v. KIRKBRIDE 
[372 N.C. 137 (2019)] 


Issue 1 reads: Did the Defendants, in soliciting the 
Plaintiffs to pay money for a security, make a state- 
ment which was materially false or misleading, or which 
under the circumstances was materially false or mislead- 
ing because of the omission of other facts, where the 
Plaintiffs were unaware of the true or omitted facts? 


[A]s to this issue on which the Plaintiffs bear the burden 
of proof, if you find by the greater weight of the evidence: 


First, that the Defendants made a statement to the 
Plaintiffs which was false or misleading, or which under 
the circumstances was false or misleading because of the 
omission of other facts; 


Second, that the statement made by the Defendants, or the 
facts omitted by the Defendants, were material; 


Third, that the Plaintiffs were unaware of the true or omit- 
ted facts prior to paying money for the security; and 


Fourth, that the Defendants made such statement in con- 
nection with soliciting the Plaintiffs to pay money for 
a security, 


then it would be your duty to answer this issue “Yes,” in 
favor of the Plaintiffs. If, on the other hand, you find that 
the Plaintiffs have failed to prove each of these require- 
ments by the greater weight of the evidence, then it 
would be your duty to answer this issue “No,” in favor of 
the Defendants. 


During the charge conference, counsel for both sets of parties indicated 
that they had proposed identical instructions concerning the question of 
whether defendants had made false and misleading statements to plain- 
tiffs. As a result, the trial court stated “[s]o we all agree that that’s a 
good instruction as to 56(a)(2)” and instructed the jury concerning the 
issue of whether defendants had made false or misleading statements 





in North Carolina School Boards Ass’n v. Moore, 359 N.C. 474, 506-07, 614 S.E.2d 504, 
523-24 (2005). In view of this determination, plaintiffs’ request for certiorari review of 
the issue of whether defendant invited any error that the trial court may have committed 
or properly preserved his primary liability and scienter claims for purposes of appellate 
review is dismissed as moot. 
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in violation of N.C.G.S. § 78A-56(a)(2) in accordance with the language 
that had been requested by the parties. 


This Court has “consistently denied appellate review to [par- 
ties] who have attempted to assign error to the granting of their own 
requests.” State v. Wilkinson, 344 N.C. 198, 213, 474 S.E.2d 375, 383 
(1996); see also State v. McPhail, 329 N.C. 636, 648, 406 S.E.2d 591, 596 
(1991) (stating that a litigant “will not be heard to complain of a jury 
instruction given in response to his own request” (citations omitted)).4 
Having urged the trial court to instruct the jury in exactly the manner 
that it instructed that body with respect to the “false and misleading” 
statement issue, defendant invited any erroneous finding of liability that 
might that have resulted from those instructions. Frugard, 338 N.C. at 
512, 450 S.E.2d at 746 (stating that “[a] party may not complain of action 
which he induced”). As a result, defendant is not entitled to relief from 
the trial court’s judgment and orders on the basis of his primary liability 
and scienter claims.!5 


II. Conclusion 


As a result, for all of the reasons stated above, we hold that the 
Court of Appeals did not err by affirming the challenged judgment and 
orders.!6 As a result, the Court of Appeals’ decision, as modified in this 
opinion, is affirmed. 


MODIFIED AND AFFIRMED. 


Justices EARLS and DAVIS did not participate in the consideration 
or decision of this case. 





14. The issue before the Court in Justus v. Rosner, 317 N.C. 818, 824-28, 821 S.E.2d 
765, 769-72 (2018), was the appropriateness of the trial court’s decision to grant a new 
trial on the grounds that the jury’s verdict was contrary to the greater weight of the evi- 
dence pursuant to N.C.G.S. §1A-1, Rule 59(a)(7) rather than a challenge to the trial court’s 
instructions to the jury. 


15. In light of our decision to refrain from reaching the merits of defendant’s con- 
tentions that he could not be held liable to plaintiffs because he was not the seller of the 
securities in question, that defendant could not be held primarily liable to plaintiffs, and 
that defendant could not be held liable to plaintiffs in the absence of a finding of scienter, 
we express no opinion concerning the merits of any of these contentions. 


16. In view of the fact that defendant’s challenge to the trial court’s attorneys’ fee 
award rested upon his contention that he was entitled to a new trial based upon the other 
alleged errors discussed in the text of this opinion and the fact that we have determined 
that defendant is not entitled to relief from the trial court’s judgment and orders on the 
basis of those arguments, there is no need for us to discuss the attorneys’ fee issue further 
in this opinion. 
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Justice NEWBY dissenting. 


The majority’s message to the business community is clear: 
Individuals serve as outside directors at their own peril! If a director 
makes an alleged misstatement to a potential investor, no matter how 
minute and regardless of whether the investor relied on it, the director 
may be personally liable. Today’s decision eviscerates any protection 
for an outside director who uses information communicated by cor- 
porate officers to tell others of potential investment opportunities. In 
fact, the majority ratifies the outside director's liability, even though the 
corporate officers who made later-in-time statements were exonerated. 
While the majority’s lengthy technical analysis may cloud its assault on 
fundamental business relationships, its ultimate result will decrease the 
number of people willing to serve as outside directors and severely limit 
start-up companies’ access to angel investor capital. 


Essentially, the majority holds that an outside director can be liable 
to an angel investor for repeating information he learned from corpo- 
rate officers (1) even though the angel investor vetted the information 
through subsequent conversations with the corporate officers, and (2) 
the officers were absolved from liability for communicating the same 
information. Liability arises even though the investor does not rely on 
the alleged misstatement. To achieve this outcome, the majority with- 
holds the director safe harbor protection that should be available to 
an outside director. The majority wrongly expands potential liability 
under the securities fraud statute while shrinking any protection under 
the director safe harbor provision. In doing so, the majority exposes 
outside directors who identify potential investors, even those who are 
astute and experienced angel investors, to potential liability as “sellers” 
for purposes of the securities fraud statute. The liability extends here 
even though the outside director does not personally benefit directly 
from the sale, receiving neither funds from a direct sale of an interest 
nor a commission. Such an expansive reading could expose to liability 
anyone who discusses a potential investment opportunity with a friend. 
The majority wrongly holds that the securities fraud statute supplants 
director safe harbor protection. The majority's unwarranted analysis 
will have significant chilling effects in the business community. 


Furthermore, the verdicts in this case are a miscarriage of justice 
because of their inconsistency regarding Rice, the Chief Executive 
Officer and director, and Brannon, the outside director. Brannon’s rep- 
resentations to plaintiffs were not “materially” different from those of 
Rice. The majority’s analysis diminishes the required “materiality” of an 
alleged misrepresentation to, in effect, any misrepresentation, no matter 
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how “nuanced.” The majority ignores the plain fact that, as experienced 
angel investors, plaintiffs thoroughly discussed the Verizon potential 
with the only person actually present at the meeting, Cummings, the 
director of sales. The evidence is uncontroverted that plaintiffs did not 
invest after communicating with Brannon but only after multiple con- 
versations with Cummings as well as Rice and Kirkbride, another corpo- 
rate officer. Through these conversations, plaintiffs clarified the “true” 
nature of the Verizon opportunity. If Rice’s statements to plaintiffs were 
accurate, then plaintiffs knew the “truth” about the opportunity before 
investing. Because of the dangerous removal of the director safe harbor 
protection and the miscarriage of justice arising from the inconsistent 
verdicts, I dissent. 


I. Relevant Facts 


In 2007 defendants Rice and Kirkbride founded a technology start- 
up, Neogence, to develop graphical software, which could be loaded 
onto smartphones. Rice (the Chief Executive Officer and a director) and 
Kirkbride (an investor, director, the de facto Chief Financial Officer, a 
licensed attorney, and later the Chief Executive Officer) served as the 
initial board members. In 2009, as the corporation grew, Rice invited 
Brannon, an OB-GYN physician and investor, to join the Neogence board 
as an outside director.! Brannon had originally met Rice years before, 
and they had worked together on a prior venture. Kirkbride stated that 
Brannon was asked to serve on the board because of, inter alia, his 
“abilities on strategic directions,” including obtaining “financing, inves- 
tors, et cetera.” Rice stated that Brannon “would make introductions to 
people that might have an interest in what [Neogence was] doing.” As 
Brannon characterized it, as a director he would “expos[e] this company 
to friends that may want to invest into it.” 


During Neogence’s initial months as a start-up corporation, the board 
met informally and often. The company had elected to raise operating 
capital by issuing promissory notes, which were convertible to common 
stock. Neogence engaged legal counsel to draft the convertible notes 
and related documentation. Neogence, acting through its board of direc- 
tors, then approached various “accredited” “angel investors”? to obtain 





1. Generally, an “outside director” is “[a] nonemployee director with little or no 
direct interest in the corporation.” Director, Black’s Law Dictionary (10th ed. 2014). 


2. An “angel investor” is “[a] person—usu[ally] an experienced and successful entre- 
preneur, professional, or entity—that provides start-up or growth financing to a promising 
company.” Investor, Black’s Law Dictionary (10th ed. 2014). In general, an “accredited 
investor” is a person with a minimum net worth of over $1,000,000 or annual income in 
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funding. Each director helped identify and solicit investors throughout 
the ongoing fund-raising process. 


In late 2009 Neogence hired John Cummings as an officer to serve as 
“director of sales.” Cummings had worked for a company in which Brannon 
had previously invested, and they had become business acquaintances. 
Cummings’s role “was focused on sales and business development.” 


In early 2010, during the process of raising capital and identify- 
ing investors, at Brannon’s suggestion Rice reconnected with plaintiff 
Piazza, a previous investment partner from a prior venture, to discuss 
Neogence. In February 2010, Piazza loaned Neogence $50,000 in exchange 
for two convertible promissory notes, convertible to Neogence stock at 
various points in time. Incorporated within the promissory notes exe- 
cuted by Piazza was a note purchase agreement, wherein Piazza rep- 
resented that, inter alia, he “is an accredited investor,” is “able to fend 
for [himself],” and “has such knowledge and experience in financial and 
business matters as to be capable of evaluating the merits and risks of 
[his] investments, and has the ability to bear the economic risks of [his] 
investments.”® The purchase agreement and February promissory notes 
are signed by Rice as CEO of Neogence. Also in February 2010, Brannon 
introduced plaintiff Lampuri to Rice “as a potential investor.” 


The critical event, which led to this litigation, occurred on 30 April 
2010 when Cummings informally met with a representative from Verizon, 
a national telecommunications company, and discussed Neogence’s 
software technology and its development status. The meeting took 
place in New York at the offices of Verizon’s marketing agency. The par- 
ties “brainstorm[ed]” about the possibility of including the Neogence 
software as a smartphone application for Verizon’s upcoming summer 
campaign. The Verizon representative indicated that “if [the software] 
lived up to the things [Cummings] had presented in the meeting,” and 
Neogence was “able to demonstrate it properly and functionally, that 
[Verizon’s marketing agency] would consider [the software] as part of 
their marketing for” certain smartphones and a “future potential busi- 
ness relationship” with Neogence. 





excess of $200,000, 17 C.F R. § 230.501(a)(5), (6) (2017), and is treated as “being knowledge- 
able and sophisticated about financial matters,” investor, Black’s Law Dictionary (10th ed. 
2014). Herein an “accredited angel investor” is referred to as simply an “angel investor.” 


3. The purchase agreement also discloses that the promissory notes and any under- 
lying securities “have not been registered under the Securities Act of 1933” and that the 
sale and issuance of securities are “exempt” from such registration. 
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Excited about this prospect, Cummings communicated the “Verizon 
opportunity” to Neogence board members Rice, Kirkbride, and Brannon, 
noting that if Neogence could “come back with a demo, ... we would 
have a lot of possibilities of what we could do with the company and 
how great that that would be for Neogence. But the priority was to get 
the [software application] developed.” 


That same day, Brannon quickly e-mailed several people, including 
Piazza, copying Rice, stating: 


Guys John Cummings just had a meeting in NY with 
Verizon. We need $100K - $200K ASAP , [sic] in 3-4 weeks 
we go back to Verizon we have an oppurtnity [sic] to be 
their featured [software]. [Rice] is going to send out a 
summary later today. I know all of you are BUSY!!! I need 
you to give a few minutes to look at this potential. 


(Emphasis added.) As promised, Rice followed up with the more detailed 
e-mail that same evening, stating: 


Gentlemen, 


John Cummings met with [the marketing agency] and the 
director of new technologies at Verizon (I believe that was 
his title) this afternoon in New York. John can give you 
more details directly. 


John basically laid out our [software] strategy of meeting 
consumer demand by providing the first social media mar- 
ketplace that enables people to buy, sell, and trade virtual 
goods for use in mobile and augmented reality. . . . 


Verizon responded extremely well to this and asked how 
we differentiate ourselves from others .... [W]e are 
the first launching a virtual goods marketplace (tapping 
into one of the newest and fastest growing multi-billion 
dollar markets). 


While we have been seeking $200k in additional angel 
funding to meet our [existing] milestones and deliverables 
..., we now have an opportunity to go back to Verizon in 
about three weeks to blow their minds with a demo that 
shows everything we are doing... . The opportunity here 
is to become the featured [ ] application for Verizon, 
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OEM’d on [certain smartphones], and leverage their mar- 
keting. Even bigger, if we can pull this off with Verizon, it 
puts us squarely in the limelight of catching the eyes of 
other Fortune 100 companies for marketing, promotions, 
and strategic partnerships. 


The challenge here, is that we have to jump to warp speed 
to accelerate development . . . not only to meet our mile- 
stones, but to WOW Verizon. This is a one-shot oppor 
tunity. As things currently are, we are crawling along to 
meeting the milestones, but there is no way we can deliver 
the perfect demo for Verizon without immediate funding. 
... We need help finding additional angel capital that can 
make a decision and move quickly. 


We need $200k. 
(Emphases added.) (Internal quotation marks omitted.) 


On 1 May 2010, the next day, Piazza spoke by telephone directly with 
Cummings, inquiring further about the details of his New York meet- 
ing and the potential opportunity with Verizon. Cummings clarified that 
any opportunity with Verizon was merely a possibility and that their “in” 
was through Verizon’s marketing agency. Piazza testified that during that 
phone conversation, 


[Cummings] was very excited that he had just gotten out of 
a meeting the day before, that he had held -- that was held 
at [Verizon’s advertising agency], and he had met a Verizon 
executive of new technologies. And that -— that particular 
person was intrigued enough to invite him back to Verizon 
with an app, a demo app, such that, if they liked this we 
had an amazing opportunity to be on every Verizon Droid 
phone as a pre-installed application, OEMed, featured AR, 
I’m not sure. 


Brannon was not a part of the call. 


Beginning on 3 May, Rice sent a series of e-mails to Kirkbride, 
Brannon, Cummings, and Piazza specifying the technology develop- 
ment timeline and the need to have additional capital. On 25 May, Rice 
e-mailed Piazza saying, 


I'll do whatever it takes to get you on board. At this point, 
I can’t move this company forward without you. 
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Without you investing, right now, we are going to lose 
our momentum, development is going to stall, and we are 
likely going to lose some people that have to deal with 
economic realities of their own. If this does happen, I'll 
keep fighting and rebuild, but we will have lost our chance 
to be a player in the industry this year. . . . It will take me 
months to recover if we fall apart right now. 


On the other hand, if you invest now, you are effectively 
breathing new life back into the company, and empower- 
ing me (and us) to stop crawling along and start running 
the race. ... 


I can do all of this with your investment this week and I 
can deliver. Granted some of the timelines and milestones 
have shifted, and will always continue to shift as we move 
forward.... 


You know I have been completely open and transparent 
with you from day one, even to my disadvantage in nego- 
tiating, and quite frankly we are at a crossroads right now. 
We need your investment, and we need it yesterday. 


Please believe in me and the team. We can’t do this with- 
out you. 


Afterwards, Rice told Kirkbride to “[d]o what you feel is necessary to 
close” Piazza. 


On 26 May 2010, Cummings and Kirkbride flew to Maine to meet 
with Piazza and further discuss the “potential of”? Neogence and to solicit 
his “interest in making an investment.” Brannon was not present. After 
visiting with Cummings and Kirkbride and having talked with Rice, on 
28 May Piazza loaned an additional $150,000 to Neogence in exchange 
for a convertible promissory note. 


While Lampuri had met Rice and learned of Neogence in February 
2010, he had not yet become an investor. Brannon told him in person of 
the potential Verizon opportunity on 25 May 2010. Thereafter, Lampuri 
met with Cummings who, along with Rice and Kirkbride, later met with 
Lampuri twice over the summer to discuss his loaning funds to Neogence 
and the potential for its “technology [to] be used in a number of differ- 
ent ways with a number of different brands,” as well as the potential 
opportunity to present a demo to Verizon through its marketing agency. 
Lampuri testified that he 
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was given a presentation that John Cummings was the lead 
on, and he discussed and reiterated basically what Greg 
[Brannon] had said, that he was in New York in a meeting 
with an advertising company, and that there were Verizon 
executives in the room. And they were, again, absolutely 
wowed by the technology, that we need -- they needed to 
go back, create a demo, go back to Verizon in a couple 
weeks and if they -- if they wowed Verizon, I like to say, 
then they have the opportunity to be preloaded, OKMed 
on all phones. 


When specifically asked, “How did what John Cummings told you at 
that meeting compare with what Dr. Brannon had told you on May 25th 
2010... ,” Lampuri replied, “Essentially they were the exact same thing, 
very similar conversations,” and “[b]oth had the same outcome that, you 
know, they met with a Verizon executive.” Lampuri mentioned that in 
his conversation with Brannon “there was no word of advertising,” but 
it was “essentially the exact same conversation.” When asked during 
direct examination at trial what Rice contributed to discussions at the 
meeting, Lampuri testified that Rice “said the deal was very much real. It 
was areal opportunity, and the funds that they were seeking were to get 
this demo up and doing--up and coming to show Verizon.” Lampuri left 
Cummings’s presentations without making an investment. 


Neogence missed its anticipated July deadline to demonstrate its 
software to the marketing agency and Verizon. Cummings rescheduled 
for “another 30, 60 days,” ultimately for the fall of 2010. Again in August 
2010, Lampuri met with Rice, Kirkbride, and Cummings at Neogence’s 
headquarters. During those meetings, Lampuri alleges he was told that 
Neogence was preparing “to follow through on an opportunity Verizon 
had provided Neogence for Mirascape to become a featured AR applica- 
tion pre-installed on all Verizon DROID smartmobiles.” Brannon did not 
attend any of these meetings. 


Nonetheless, on 24 September 2010, well after the initial July dead- 
line and months after his 25 May 2010 conversation with Brannon, and 
after having spoken with Cummings, Kirkbride, and Rice, Lampuri 
loaned Neogence $100,000 in exchange for a convertible promissory 
note. In that note purchase agreement, Lampuri, like Piazza, represented 
that he “is an accredited investor,” is “able to fend for [himself],” and 
“has such knowledge and experience in financial and business matters 
as to be capable of evaluating the merits and risks of [his] investments, 
and has the ability to bear the economic risks of [his] investments.” The 
purchase agreement is signed by Kirkbride as CEO of Neogence. 
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Neogence continued to miss deadlines. That fall, Cummings flew to 
New York again to meet with Verizon and its advertising agency to pres- 
ent the software technology, but Cummings “had to cancel the meeting 
while in front of the [office] building because” the software “would not 
function” on his smartphone. Ultimately, Neogence failed to create a 
functioning demo of its software. 


Neogence went into a decline and was “having a very difficult time 
raising funds.” Nonetheless, plaintiffs, as well as Brannon, invested 
additional money in Neogence in 2011, well after any opportunity with 
Verizon had passed. By the summer of 2011, Neogence was past due on 
its rent. On 7 July 2011, counsel for Piazza sent a formal demand let- 
ter seeking repayment of Piazza’s promissory notes, which had matured 
and were past due. Shortly thereafter, Neogence closed its doors and 
went out of business. 


On 13 July 2011, plaintiff Piazza filed his complaint against the cor- 
poration, Neogence Enterprises, Inc., for breach of contract stemming 
from Neogence’s failure to repay his promissory notes upon their reach- 
ing maturity, seeking return of principal plus accrued interest. Piazza 
obtained a default judgment. 


On 10 October 2012, plaintiffs filed their complaint against defen- 
dant officers and directors, Kirkbride, Rice, and Brannon, personally, 
for, inter alia, “securities fraud” under the North Carolina Securities 
Act, seeking money damages for the selling of a security by means of any 
untrue statement of a material fact or any omission.’ These claims were 
based on alleged misrepresentations made by defendants to plaintiffs 
arising from the 30 April 2010 meeting between Cummings and Verizon. 
Specifically, plaintiffs complained 


[t]he representations made by Brannon, Rice, and 
Kirkbride to both Piazza and Lampuri regarding the oppor- 
tunity for Mirascape to become a featured AR application 
pre-installed on all Verizon DRIOD smartphones were 
false and misleading. At no time did any person associ- 
ated with Verizon ever discuss with John Cummings or 
any other Neogence officer, director, or employee any 
opportunity for Mirascape or Neogence technology to 
become a featured AR application pre-installed on all—or 
any—Verizon DRIOD smartphones. 





4. Plaintiffs voluntarily dismissed without prejudice their other claims against all 
defendants for common law fraud, negligent misrepresentation, and unfair and deceptive 
trade practices. 
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Plaintiffs directed their allegations of fraudulent misrepresentation 
at defendants as a group; plaintiffs did not differentiate regarding the 
alleged misrepresentations by any individual defendant. Cummings, 
who was the director of sales, was not a named defendant in the com- 
plaint even though he was the only Neogence officer at the 30 April 2010 
meeting, had communicated about the meeting with the directors, and 
had discussed the meeting and the potential opportunity in detail with 
both plaintiffs before either plaintiff invested in the company. 


Despite having spoken directly and at length with Cummings regard- 
ing the possible opportunity with Verizon, and despite having invested 
money in Neogence well after it had lost that opportunity, plaintiffs 
asserted that they would not have loaned money to Neogence but for 
defendant directors’ “false and misleading” representations, namely that 
the Neogence software potentially could “become a featured [ ] applica- 
tion pre-installed on all Verizon [ ] smartphones.” Plaintiffs stated that 
“[a]t all relevant times material to this action, Kirkbride, Brannon, and 
Rice served on Neogence’s board of directors.” 


Brannon unsuccessfully moved to dismiss plaintiffs’ claims under 
Civil Procedure Rule 12(b)(6) based on plaintiffs’ representations in 
their promissory note purchase agreements attesting to their ability 
to independently evaluate “the merits and risks” of their investments 
“through simple inquiries” beforehand. Brannon answered that, in his 
capacity as a director, he was entitled to rely on the statements and 
representations made to the board by the director of sales, Cummings. 
Specifically, Brannon answered that “[i]f the Plaintiff Piazza relied upon 
any misrepresentations made by Neogence directors or officials, he 
would have relied upon what was told to him by Kirkbride or Cummings 
on or about May 26, 2010,” the date of the Maine solicitation meeting, 
just two days before Piazza loaned an additional $150,000 to Neogence. 
As to Lampuri’s claims, Brannon answered that when he 


spoke with Lampuri, he stated, based upon what Cummings 
reported to the Neogence board members, that Neogence 
had an opportunity of becoming a featured AR applica- 
tion with Verizon, but the conversation was broader and 
[he] also advised Lampuri that a prototype or demo of the 
software had to be created and a presentation would need 
to be made to have the chan[ce] to have an “opportunity” 
fulfilled.... 


Before trial Kirkbride moved for summary judgment in his favor as 
a matter of law, arguing 
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(1) the alleged representations of Kirkbride were true; (2) 
the statements allegedly made were too contingent and 
vague to be a material misrepresentation of a past or exist- 
ing fact or reasonably relied upon; (3) Plaintiffs failed to 
make the required showing of a reasonable inquiry neces- 
sary to show reasonable reliance; and (4) Mr. Kirkbride 
did nothing but rely on Mr. Cummings in repeating Mr. 
Cummings’ statements. 


Likewise, Rice and Brannon moved for summary judgment, similarly 
arguing that the representations made were “literally true”: 


1. Plaintiff Piazza was equally or possibly a more 
sophisticated investor than was either of the Defendants 
and hence he could not have reasonably relied upon 
either of them; Plaintiff Lampuri invested long after the 
“opportunity with Verizon” complained of was an imme- 
diate and/or achievable goal and hence his reliance upon 
either of the Defendants with respect to emails months 
before his investment is unreasonable as a matter of law. 


2. Further, the representations allegedly made by 
[Cummings, Kirkbride, Brannon, and Rice] were literally 
true and insufficiently definite to be false or reasonably 
relied upon as a matter of law. 


3. There were no legally material misrepresentations 
of fact made by either Defendant to the Plaintiffs. 


4. Plaintiffs failed to make any reasonable inquiry 
or perform even minimal due diligence as to the basis or 
meaning of any alleged representations made to them 
prior to investing in Neogence. 


On 25 November 2013, the trial court found no genuine issue of 
material fact with regard to plaintiffs’ claim of securities fraud against 
Kirkbride and granted his motion for summary judgment but denied the 
motions of Rice and Brannon. The trial court did not give a specific rea- 
son for granting summary judgment for Kirkbride but denying it for Rice 
and Brannon. The claims against Rice and Brannon proceeded to trial. 


At different stages of trial, Brannon moved to dismiss the claims 
against him based on an outside director’s reliance upon representa- 
tions of corporate officers (director safe harbor). The trial court denied 
the motions. 
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At the charge conference, counsel requested pattern instruction 
807.50, noting that “this statute,” N.C.G.S. § 55-8-30 and its protec- 
tions referenced in Brannon’s answer, “needs to be inserted” in the 
jury instructions. The protection, described as the “Director Safe 
Harbor,” states: 


(b) In discharging the duties of a director's office, 
a director is entitled to rely on information, opinions, 
reports, or statements, including financial statements and 
other financial data, if prepared or presented by any of 
the following: 


(1) One or more officers or employees of the 
corporation whom the director reasonably 
believes to be reliable and competent in the 
matters presented. 


N.C.G.S. § 55-8-30(b)(1) (Supp. 2018) (emphases added). Brannon 
included in his proposed jury instructions North Carolina Pattern 
Instruction Civil 807.50, titled “Breach of Duty-Corporate Director.” The 
proposed instruction included the following language: 


“Was the plaintiff damaged by the failure of the defen- 
dant to discharge his duties as a corporate director?” 


On this issue the burden of proof is on the plaintiff. 
This means that the plaintiff must prove, by the greater 
weight of the evidence ...: 


. .. that the defendant failed to act as an ordinarily 
prudent person in a like position would have acted under 
similar circumstances. (Unless he has actual knowledge 
to the contrary, a director is entitled to rely on informa- 
tion, opinions, reports or statements, including financial 
statements and other financial data, if prepared or pre- 
sented by 


[one or more employees of the corporation who the 
director reasonably believes to be reliable and competent 
in the matter(s) presented] 


(Footnote call numbers and italics omitted.) The trial court denied the 
proposed instruction on the basis that the instruction wrongly placed 
the burden of proof on plaintiffs instead of Brannon, at which time 
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Brannon’s counsel suggested attempting to craft a different instruction. 
Apparently, no special instruction incorporating the director safe har- 
bor protection was ultimately produced. Brannon reasserted his request 
for the pattern jury instructions regarding director safe harbor, N.C.G.S. 
§ 55-8-30. The trial court denied the request. 


The jury received four copies of the following issue to determine 
whether Rice and Brannon had made any misrepresentations to plain- 
tiffs that would subject these defendants to individual liability under the 
securities fraud statute, N.C.G.S. § 78A-56(a)(2): 


Did Defendant, [name], in soliciting the Plaintiff, [name], 
to pay money for a security, make a statement which was 
materially false or misleading, or which under the circum- 
stances was materially false or misleading because of the 
omission of other facts, where the Plaintiff, [name], was 
unaware of the true or omitted facts? 


The trial court instructed the jury that, “[o]n this issue, the burden 
of proof is on the plaintiff.” The trial court also instructed the jury to 
answer: “Did the defendant [Brannon] not know and in the exercise of 
reasonable care could not have known of the untruth or omission in his 
offer or sale of a security to the plaintiff [name]. On this issue, the bur- 
den of proof is on the defendant [Brannon].” 


The jury found Brannon had made representations to both Piazza 
and Lampuri that were materially false or misleading and that plaintiffs 
were unaware of the true facts but found that there was either no such 
misrepresentation on Rice’s part or that plaintiffs were aware of the 
truth.> Therefore, logically, the jury determined one of the following: (1) 
Rice was truthful that Cummings met with a Verizon representative and 
discussed the “opportunity” for Neogence technology “to become the 
featured [ ] application for Verizon” smartphones, or (2) plaintiffs knew 
the meeting did not take place or the “opportunity” did not exist. 


Thus Brannon, the outside director without technical expertise, 
was the only defendant held liable. The jury found Brannon liable even 





5. Ifthe jury found that either defendant had made materially false or misleading rep- 
resentations to either plaintiff, the jury was also asked to determine: “Did the Defendant, 
[name], not know and in the exercise of reasonable care, could not have known of the 
untruth or omission in his offer or sale of a security to the Plaintiff, [mame]?” The jury 
answered no as to Brannon and each plaintiff, but it did not reach the question regarding 
Rice because it had not found that Rice made any statement which was materially false 
or misleading. 
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though Rice, Kirkbride, and Cummings met with each plaintiff several 
times before either invested. The trial court then adjudged that defen- 
dant was liable to Piazza for $150,000.00 plus prejudgment interest of 
$45,000.00, that Brannon was liable to Lampuri for $100,000.00 plus pre- 
judgment interest of $27,333.33, and that plaintiffs could recover, jointly 
and severally, from Brannon $123,804.00 in attorneys’ fees and $8,493.79 
in court costs. 


Brannon unsuccessfully moved for “judgment notwithstanding the 
verdict [JNOV] or in the alternative a new trial,” arguing, inter alia, that 
the verdicts as to Rice and himself were inherently inconsistent given that 


Plaintiffs’ evidence at trial tended to show that Defendant 
Brannon, an unpaid director, told Plaintiffs orally the same 
things that Defendant Robert Rice, a paid officer, commu- 
nicated. The jury, however, found that the communicated 
information was a misrepresentation when communicated 
by Defendant Brannon, but was not a misrepresentation 
when communicated by Defendant Rice. 


In the same motion, Brannon unsuccessfully argued that he, as a corpo- 
rate director, “was entitled to rely on the information he received from 
John Cummings and repeated to plaintiffs as a matter of law under [the 
director safe harbor statute]” and that the trial court erred by instructing 
instead “on the general standard of reasonableness.” Given that “[o]ne 
of the duties of a director is seeking capital investment in the company,” 
Brannon argued he “requested and was entitled to an instruction under 
N.C.G.S. [§] 55-8-80(b)(1) and (b)(2),” the “specific safe harbor with 
respect to the discharge of a director’s duty.” According to Brannon, 
“[t]he uncontroverted evidence was that John Cummings was the only 
employee of Neogence . .. who had direct knowledge of the ‘Verizon 
opportunity’ and that defendants relied upon Mr. Cummings’ statements 
regarding this opportunity.” Brannon argued that sufficient evidence was 
presented to allow the jury to conclude that he “reasonably believed” 
Cummings “to be reliable and competent regarding the Verizon opportu- 
nity.” The trial court denied the motion. 


II. Inconsistent Verdicts 


The trial court abused its discretion by not granting a new trial 
because of inconsistent verdicts. “The trial judge has the discretionary 
power to set aside a verdict when, in his opinion, it would work injustice 
to let it stand; and, if no question of law or legal inference is involved 
in the motion, his action in so doing is not subject to review on appeal in 
the absence of a clear abuse of discretion.” Selph v. Selph, 267 N.C. 635, 
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637, 148 S.E.2d 574, 575-76 (1966). Therefore, an appellate court will 
only disturb a trial court’s order on a Rule 59 motion when the court 
“is reasonably convinced by the cold record that the trial judge’s ruling 
probably amounted to a substantial miscarriage of justice.” In re Will of 
Buck, 350 N.C. 621, 625, 516 S.E.2d 858, 861 (1999) (quoting Anderson 
v. Hollifield, 345 N.C. 480, 483, 480 S.E.2d 661, 663 (1997)). North Carolina 
Rule of Civil Procedure 59 designates “[a]ny irregularity by which any 
party was prevented from having a fair trial” as grounds for a new trial. 
N.C.G.S. § 1A-1, Rule 59(a)(1) (2017). For example, when a jury renders 
its verdicts, but “the answers to the issues are so contradictory as to 
invalidate the judgment, the practice of the Court is to grant a new trial, 
or venire de novo.” Palmer v. Jennette, 227 N.C. 377, 379, 42 S.E.2d 345, 
347 (1947) (citations omitted). 


Both Brannon and Rice relied on the information they received from 
Cummings and both made the same substantive representations to Piazza 
and Lampuri regarding the Verizon opportunity. Moreover, both plain- 
tiffs talked to Cummings multiple times after their conversations with 
Brannon, providing them the opportunity to clarify any confusion. Neither 
plaintiff invested in the company until after he spoke with Cummings. 


Under the securities fraud statute, the trial court instructed the jury 
that, to hold a defendant liable, it must find that (1) the defendant made “a 
statement which was materially false or misleading,” and (2) the plaintiff 
was “unaware of the true or omitted facts.” Only one person, Cummings, 
attended the meeting on 30 April 2010. Neither defendant Rice nor defen- 
dant Brannon was present. Both plaintiffs knew that Cummings was the 
only person at that meeting. Four people—Cummings, Rice, Kirkbride, 
and Brannon—knew what Cummings communicated to the directors 
about the meeting immediately after it occurred. The evidence indicates 
that Cummings, Rice, Kirkbride, and Brannon all communicated essen- 
tially the same message: 


e A meeting occurred; 
e a Verizon representative was present; and 


e the Mirascape concept favorably impressed the Verizon 
representative, who was open to considering it further if 
Neogence could produce a working demo in a timely fashion. 


The opportunity was time-sensitive, and, to meet the deadlines, the com- 
pany needed more capital to afford additional technical staff. In sum, 
Cummings, Rice, Kirkbride, and Brannon all indicated that the potential 
opportunity was contingent on producing a working demo quickly. Even 
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with a working demo, the opportunity was still only a potential opportu- 
nity; nothing had been finalized with Verizon. 


At trial Piazza, already an angel investor, testified that he first 
learned of the potential opportunity with Verizon through an e-mail sent 
by Brannon to him and others on 30 April 2010. Brannon copied Rice 
with the email. That e-mail stated, in pertinent part, “John Cummings 
just had a meeting in NY with Verizon. We need $100K - $200K ASAP , 
[sic] in 3-4 weeks we go back to Verizon we have an oppurtnity [sic] to 
be their featured [software]. [Rice] is going to send out a summary later 
today.” Piazza summarized the relevant substance of Brannon’s repre- 
sentations as Neogence’s having an opportunity to present a demo to 
Verizon, “[a]nd if that were acceptable to Verizon,” then there would be 
“an opportunity to be OEMed or featured AR or pre-installed on every 
Verizon -- Verizon Droid phone.” As for his communications with Rice, 
Piazza testified that on the evening of 30 April 2010, he also received the 
forecast e-mail from Rice, which reiterated: “The opportunity here is 
to become the featured AR application for Verizon, OEM’d on all of the 
DROID smartmobiles, and leverage their marketing.” 


After receiving the e-mails from Brannon and Rice, Piazza immedi- 
ately talked with Cummings about what had occurred at the 30 April 2010 
meeting. Before investing on 28 May 2010, Piazza spoke directly with 
Cummings, communicated with Rice, and met in person with Cummings 
and Kirkbride to discuss the same Verizon opportunity first mentioned 
by Brannon in the 30 April 2010 e-mail. Even though Cummings, Rice, 
Kirkbride, and Brannon communicated materially the same message to 
plaintiffs, interestingly, Cummings was not a named defendant here, and 
the trial court granted summary judgment to Kirkbride. Thus, the pre- 
cise question regarding inconsistent verdicts is whether Brannon com- 
municated a materially different message about the Verizon opportunity 
than Rice or whether plaintiffs had different opportunities to become 
“aware of the true . . . facts.” 


In evaluating these two e-mails, it is important to appreciate 
the dramatically different roles of Rice and Brannon and therefore, the 
reasonable weight or “materiality” of each communication: Rice was 
the founder and CEO of Neogence, whereas Brannon was a physician 
serving as an outside board member without technical expertise. Part 
of Brannon’s role as a director was to help identify potential angel 
investors. Both plaintiffs knew of Brannon’s limited role. In his short 
30 April 2010 e-mail, Brannon quickly summarized the possible Verizon 
opportunity and asked the recipients to take time to read the more 
detailed e-mail to follow from Rice. By copying Rice with the email, 
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Brannon provided Rice had an opportunity to correct any misstatement. 
Further, any ambiguities created by the Brannon e-mail were clarified 
by the more detailed Rice e-mail, which Brannon referenced and urged 
the recipients of his email to read. 


Upon reaching its verdict regarding Piazza, to the extent that the 
jury found that Brannon misrepresented that Neogence had an opportu- 
nity to become Verizon’s featured AR software provider, the jury reached 
that decision in the face of evidence that Rice made the same express 
representation. Nevertheless, the majority contends that Brannon 
“made more direct, less nuanced, comments” and gave less “accurate 
descriptions” to Piazza “concerning the extent to which Neogence had 
the opportunity to have Mirascape preloaded onto Verizon phones than 
Mr. Rice did.” Because of this alleged distinction, the majority concludes 
that the jury could have reasoned that Rice did not make any misrepre- 
sentations to Piazza but that Brannon did so based on an “omission to 
state a material fact necessary in order to make the statements made, in 
the light of the circumstances under which they were made, not mislead- 
ing.” N.C.G.S. § 78A-56(a)(2) (2017). 


The majority's distinction is one without a difference. Brannon’s 
e-mail specifically stated that the more detailed (nuanced) informa- 
tion about the potential opportunity would come from Rice. Brannon’s 
short e-mail is exactly the kind of e-mail one would expect a busy phy- 
sician to send to other busy people. Rice received a copy of the email 
and, as the CEO, had the opportunity to correct any misstatement. 
Furthermore, Rice’s longer, detailed communications conveyed addi- 
tional information needed by the potential investors, such as the state- 
ment that Neogence might have an opportunity to “leverage [Verizon’s] 
marketing.” Regardless of the comparative length of or detail in the 
e-mails, Rice expressly represented that Neogence had a real chance 
“to become the featured AR application for Verizon, OEM’d on all of the 
DROID smartmobiles.” 


Regarding Lampuri’s claims, Lampuri learned of the potential 
Verizon opportunity from Brannon at Brannon’s medical office on 
25 May 2010 when the two had a brief conversation during a prenatal 
appointment for Lampuri’s wife. This setting was not one in which a 
person expects to receive precise details of an investment opportunity. 
According to Lampuri, Brannon represented that “our director of sales 
just got back from New York City at a meeting”; “[t]here were Verizon 
executives there, and they were absolutely blown away by our technol- 
ogy,” and “Neogence needed to go back, create this demo, come back 
and show Verizon, you know, what they’ve been talking about, what 
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they've been showing about this technology and they’re going [to] get 
OEMed. They’re going pre-installed on all Verizon phones.” Afterwards, 
Lampuri pursued the opportunity by meeting with Cummings, Kirkbride, 
and Rice at Neogence’s headquarters in July 2010 to learn the details of 
the investment opportunity directly from Cummings. Cummings con- 
firmed the essence of Brannon’s statements. According to Lampuri, Rice 
“reiterated to them that the [Verizon] deal was very much real. They 
were seeking funds to, you know, create that demo and finish it so 
they could do--you know, give a live demo to Verizon.” 


The majority argues that Rice’s representations to Lampuri were 
obviously different than Brannon’s in that Rice did not specifically 
detail the nature of the Verizon opportunity. Though Rice’s statements 
to Lampuri were comparatively vague, they were no different than 
Brannon’s given the context in which they were made. According to 
Lampuri’s testimony, immediately preceding Rice’s statement at their 
first meeting, Cummings had relayed that the result of his initial meeting 
in New York was that Verizon was “absolutely wowed by the technology, 
that we need--they needed to go back, create a demo, go back to Verizon 
in a couple weeks and if they—if they wowed Verizon, . . . then they have 
the opportunity to be preloaded, OEMed on all phones.” Just before an 
additional interaction with Rice, Lampuri heard from Cummings that 
Cummings had been in New York to meet with an advertising agency 
“and it just so happened Verizon executives were in the meeting, blown 
away by the technology. You guys need to go back, create this demo, 
come back to us and you guys have a possibility of being our featured 
AR application OEMed on all phones.” 


As such, Cummings’s descriptions of the Verizon “deal” as reiterated 
by Rice were substantively indistinguishable from Brannon’s representa- 
tions. Indeed, the jury heard from Lampuri that Cummings “discussed and 
reiterated basically what Greg [Brannon] had said.” Rice then effectively 
affirmed and adopted this description of the Verizon opportunity when 
he represented to Lampuri on both occasions that the “deal” was “very 
much real” without offering any other information to correct or modify 
Cummings’s representations. While the majority ignores the timing of the 
various representations to Lampuri, it is crucial. At the time of Brannon’s 
May statement, the Verizon opportunity deadline was weeks away. That 
deadline, however, passed. During this critical time, Lampuri had sev- 
eral discussions with Rice and Cummings. Significantly, Lampuri did 
not provide funds until 24 September 2010, well past the initial dead- 
lines, and many months after Brannon’s alleged misrepresentation. 
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Also, the majority ignores the second aspect of the jury’s verdict of 
liability that each plaintiff “was unaware of the true or omitted facts.” 
Even if there were a “material” difference in the representations made 
by Rice and Brannon, neither plaintiff can show he did not learn of the 
true details of the Verizon opportunity by talking directly to the one 
Neogence person who was present at the meeting, Cummings. Before 
plaintiffs invested in the company, both had multiple conversations with 
Cummings as well as Rice and Kirkbride. These direct conversations 
with these corporate officers would have corrected any possible confu- 
sion Brannon, the physician without technical expertise and an outside 
board member, may have created regarding the potential opportunity 
with Verizon. No person would have reasonably relied on the statement 
of one absent from a meeting after consulting with one actually present. 


The timing of the investments makes clear that neither plaintiff 
relied on Brannon but only invested after extensive conversations with 
Cummings as well as Rice and Kirkbride. Piazza first loaned money to 
Neogence in February 2010, but, after talking directly with Cummings 
and being visited by Rice and Kirkbride, on 28 May 2010, Piazza loaned 
the additional $150,000 to Neogence. Even though his in-person com- 
munication with Brannon took place on 25 May 2010, Lampuri did not 
invest until 24 September 2010, four months after his brief conversa- 
tion with Brannon and after he had spoken several times to Cummings, 
Kirkbride, and Rice about the same Verizon opportunity, and well after 
Neogence had missed the initial July deadline with Verizon. 


Given the evidence, it is impossible to reconcile the jury’s verdicts 
that Brannon made misrepresentations to plaintiffs, thus subjecting 
him to securities fraud liability, while Rice made no such misrepresen- 
tations. Given the evidence, it is likewise impossible that plaintiffs did 
not know of the true details of the opportunity after discussing it with 
the only Neogence officer present at the 30 April 2010 meeting as well 
as corporate officers, Rice and Kirkbride. If Rice accurately stated the 
potential opportunity, as the majority suggests, Rice would have simul- 
taneously informed plaintiffs of the “true” opportunity. Because these 
verdicts absolve one defendant from liability and subject the other to 
liability based on substantively indistinguishable statements, it would 
be a substantial miscarriage of justice to allow these verdicts to stand. 
Therefore, the trial court abused its discretion by denying Brannon’s 
motion for a new trial. 


Il. Director Safe Harbor Jury Instruction 


The trial court erred by failing to give the requested director safe 
harbor jury instruction; accordingly, Brannon is entitled to a new trial 
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on this ground as well. Whether a jury instruction correctly explains the 
law is reviewable de novo. E.g., Moss v. Brown, 199 N.C. 189, 192, 154 
S.E. 48, 49 (1930); see also Kinsey v. Spann, 139 N.C. App. 370, 372, 
533 S.E.2d 487, 490 (2000) (A motion for new trial involving a question 
of law is reviewed de novo. (citation omitted)); McNeill v. McDougald, 
242 N.C. 255, 259, 87 S.E.2d 502, 504 (1955). An erroneous jury instruc- 
tion of the law regarding “a substantive phase of the case is prejudicial 
error,” White v. Phelps, 260 N.C. 445, 447, 132 S.E.2d 902, 904 (1963) (per 
curiam), “even though given in stating the contentions of the parties,” 
Blanton v. Carolina Dairy, Inc., 238 N.C. 382, 385, 77 S.E.2d 922, 925 
(1953). An instruction placing the burden of proof on the wrong party 
is prejudicial. E.g., Banks v. Shepard, 230 N.C. 86, 91, 52 S.E.2d 215, 
218 (1949). 


This Court has stated: 


[W]hen a request is made for a specific instruction, correct 
in itself and supported by evidence, the trial court, while 
not obliged to adopt the precise language of the prayer, is 
nevertheless required to give the instruction, in substance 
at least, and unless this is done . . . the failure will consti- 
tute reversible error. 


Minor v. Minor, 366 N.C. 526, 531, 742 S.E.2d 790, 793 (2013) (alterations 
in original) (quoting Calhoun v. State Highway & Pub. Works Comm’n, 
208 N.C. 424, 426, 181 S.E. 271, 272 (1935)). “Accordingly, we consider 
whether the instruction requested is correct as a statement of law and, 
if so, whether the requested instruction is supported by the evidence.” 
Id. at 531, 742 S.E.2d at 793 (citing Calhoun, 208 N.C. at 426, 181 S.E. 
at 272); see also Gwyn v. Lucky City Motors, Inc., 252 N.C. 123, 127, 
113 S.E.2d 302, 305 (1960) (The quantum of proof required to support a 
requested instruction is “more than a scintilla.”). 


a. Preservation 


The first question is whether Brannon preserved the safe harbor 
jury instruction issue by making an adequate request to the trial court. 
Contrary to the majority’s view, Brannon’s counsel plainly raised the 
defense before, during, and after trial, and preserved for review the pro- 
posed jury instruction, by asserting Brannon acted within the scope of 
his corporate director duties in his communications with plaintiffs. The 
majority concludes that the pattern jury instruction incorrectly states 
the law by placing the burden of proof on plaintiffs and, as a result, 
the requesting party should have produced a special written instruction. 
The statute, however, places the burden of proof on plaintiffs; thus, the 
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requested pattern jury instruction correctly states the law, and the trial 
court should have instructed the jury accordingly. 


A party may not appeal a jury instruction, or lack thereof, unless 
the party objects and states the grounds of the objection, “provided that 
opportunity was given to the party to make the objection out of the hear- 
ing of the jury, and, on request of any party, out of the presence of the 
jury.” N.C. R. App. P. 10(a)(2). Here in accordance with Rule 10(a)(2), 
Brannon did make a timely objection to the trial court’s decision to deny 
the requested jury instruction at issue. 


In the pretrial order, counsel defined the jury issue as, inter alia, 
“Were the Plaintiffs .. . damaged by the failure of [defendant Brannon] 
to discharge his duties as a corporate director? (N.C.G.S. §[ ]55-8-30).” 
At the close of plaintiffs’ evidence, counsel argued for dismissal in 
that, “as [a] director,” Brannon is “shielded from liability . . . in compli- 
ance with General Statute 55-8-30.” At the charge conference, defense 
counsel requested the corresponding pattern instruction 807.50, noting 
again that “this statute,” section 55-8-30 and its protections, “needs to 
be inserted” in the jury instructions. Defense counsel included in his 
proposed jury instructions North Carolina Pattern Instruction Civil 
807.50, titled “Breach of Duty-Corporate Director.” During the charge 
conference, defense counsel proposed N.C.P.I. Civil 807.50 to invoke the 
defense for a director who relies on information provided by a corporate 
officer pursuant to N.C.G.S. § 55-8-30. The trial court denied the pro- 
posed instruction on the basis that the instruction placed the burden of 
proof on plaintiffs instead of on Brannon, at which time Brannon’s coun- 
sel suggested crafting a different instruction. Apparently, no acceptable 
instruction was presented. 


Therefore, before the conclusion of the charge conference, Brannon 
renewed his objection to the instructions and argued the propriety of 
the pattern jury instructions based on N.C.G.S. § 55-8-30. The trial court 
noted the objection and denied the requested jury instructions. In his 
post-trial motions, counsel argued that Brannon, as a corporate director, 
“was entitled to rely on the information he received from John Cummings 
and repeated to plaintiffs as a matter of law,” that “[o]ne of the duties 
of a director is seeking capital investment in the company,” and that the 
trial court erred by instructing instead “on the general standard of rea- 
sonableness.” Brannon certainly raised, and plainly preserved, this issue 
for appeal. See State v. Maske, 358 N.C. 40, 53, 591 S.E.2d 521, 530 (2004); 
see also N.C. R. App. P. 10(b)(2). 
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b. Correct Statement of the Law 


The next question is whether the proposed jury instruction was a 
correct statement of the law. The majority, agreeing with the trial court, 
holds that the requested instruction incorrectly stated the law because 
of the allocation of the burden of proof. A proper analysis requires con- 
sideration of two statutes, those addressing the director safe harbor and 
securities fraud. 


i. Director Safe Harbor 


The statutory director safe harbor necessarily protects directors 
in the midst of “[t]he growing complexity of business affairs,” which 
requires “directors to rely on other corporate personnel as well as outside 
experts in discharging their responsibilities.” Russell M. Robinson, II, 
Robinson on North Carolina Corporation Law § 14.05 (7th ed. 2014). In 
recognition of the important policy of encouraging individuals to serve 
as corporate directors, the General Assembly created the statutory 
director safe harbor to supplement the common law protection of the 
business judgment rule. Section 55-8-30 of our General Statutes, which 
governs the general conduct of corporate directors, recognizes the safe 
harbor as a defense for a director discharging his duties: 


(a) A director shall discharge the director’s duties as a 
director . . . in accordance with all of the following: 


(1) In good faith. 


(2) With the care an ordinarily prudent person in 
a like position would exercise under similar 
circumstances. 


(3) In a manner the director reasonably believes to 
be in the best interests of the corporation. 


(b) In discharging the duties of a director’s office, 
a director is entitled to rely on information, opinions, 
reports, or statements, including financial statements and 
other financial data, if prepared or presented by any of 
the following: 


(1) One or more officers or employees of the corpora- 
tion whom the director reasonably believes to be 
reliable and competent in the matters presented. 


N.C.G.S. § 55-8-30(a)-(b) (Supp. 2018). “A director is not entitled to the 
benefit of subsection (b),” that is relying on information provided by 
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corporate officers, “if the director has actual knowledge concerning 
the matter in question that makes reliance otherwise permitted by sub- 
section (b) of this section unwarranted.” Jd. § 55-8-30(c) (Supp. 2018) 
(emphasis added). Otherwise, “[a] director is not liable for [ ] any action 
taken as a director, or any failure to take any action, if the director per- 
formed the duties of the director's office in compliance with this sec- 
tion.” Id. § 55-8-30(d) (Supp. 2018). Thus, under the statute, a director 
discharging his corporate duties is entitled to rely in good faith on a 
corporate officer’s representation without incurring personal liability, 
absent actual knowledge that the statement is false.® 





6. Providing further insight into the importance of the director safe harbor statute, 
North Carolina’s common law business judgment rule likewise protects corporate directors 
from personal liability stemming from the performance of their corporate duties. Braswell 
v. Pamlico Ins. & Banking Co., 159 N.C. 628, 631, 75 S.E. 813, 814 (1912) (“Directors of 
corporations are not guarantors .... They do not insure the corporation against loss aris- 
ing either from their own honest mistakes or from the mistakes of subordinate officers.”). 
Injured parties are generally free to sue the corporation itself, but “[d]irectors must have 
the freedom to take risks and the power to manage the business without undue interfer- 
ence from . . . the courts. That freedom is achieved by protection from liability for good 
faith errors in judgment and deference from the courts in business decisions.” First Union 
Corp. v. Suntrust Banks, Inc., Nos. 01-CVS-10075, 01-CVS-8036, CIV. A. 01-CVS-4486, 2001 
WL 1885686, at *4 (N.C. Super. Ct. Aug. 10, 2001). 


Likewise, other states echo these fundamental principles embodied in the “busi- 
ness judgment rule,” State ex rel. Comm’r of Ins. v. Custard, No. 06 CVS 4622, 2010 WL 
1035809, at *20-21 (N.C. Super. Ct. Wake County (Bus. Ct.) Mar. 19, 2010), which operates 
both procedurally and substantively, Emerald Partners v. Berlin, 787 A.2d 85, 90-91 (Del. 
2001); see also In re Citigroup Inc. Sholder Derivative Litig., 964 A.2d 106, 123 (Del. Ch. 
2009) (“[I]f the directors employed a rational process and considered all material infor- 
mation reasonably available—a standard measured by concepts of gross negligence”’—no 
personal liability extends. Moreover, “a showing of bad faith is a necessary condition to 
... liability.”). 

Substantively similar to N.C.G.S. § 55-8-30(b), the common law business judg- 
ment rule provides directors a “safe harbor” which allows them to rely in good faith 
upon the representations of their corporation’s officers. See Arthur v. Griswold, 55 
N.Y. 400, 406 (1874) (“The mere fact of being a director . . . is not per se sufficient to 
hold a party liable for the frauds and misrepresentations of the active managers of the 
corporation. Some knowledge of . . . the act claimed to be fraudulent must be brought 
home to the [director] charged.” (citation omitted)); see also, e.g., Utley v. Hill, 155 
Mo. 232, 242-47, 273-76, 55 S.W. 1091, 1092-93, 1103-04 (1900) (Bank directors were 
not liable for deceit because they relied in good faith on financial reports of cashier.). 


Like N.C.G.S. § 55-8-30(c), absent actual knowledge of the falsity of the officer's rep- 
resentation, the business judgment rule shields directors from personal liability in this 
context. See Brehm v. Hisner, 746 A.2d 244, 261-62 (Del. 2000) (en banc); see also Graham 
v. Allis-Chalmers Mfg. Co., 41 Del. Ch. 78, 85, 188 A.2d 125, 130 (Del. 1963) (“[D]irec- 
tors are entitled to rely on the honesty and integrity of their subordinates until something 
occurs to put them on suspicion that something is wrong.”). 


Though similar, the statutory protection is separate from the business judgment rule 
and does not supplant its common law protections. State ex rel. Long v. ILA Corp., 132 
N.C. App. 587, 601, 513 S.E.2d 812, 821 (1999) (“[Section 55-8-30] does not abrogate the 
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To assert this defense Brannon requested North Carolina Pattern 
Instruction Civil 807.50, titled “Breach of Duty-Corporate Director.” The 
proposed instruction included the following language: 


“Was the plaintiff damaged by the failure of the defen- 
dant to discharge his duties as a corporate director?” 


On this issue the burden of proof is on the plaintiff. 
This means that the plaintiff must prove, by the greater 
weight of the evidence ...: 


... that the defendant failed to act as an ordinarily 
prudent person in a like position would have acted under 
similar circumstances. (Unless he has actual knowledge 
to the contrary, a director is entitled to rely on informa- 
tion, opinions, reports or statements, including financial 
statements and other financial data, if prepared or pre- 
sented by 


[one or more employees of the corporation who the 
director reasonably believes to be reliable and competent 
in the matter(s) presented] 





common law of the business judgment rule.”); see N.C.G.S. § 55-8-30 official cmt. (1991) 
(“[T]he business judgment rule and the circumstances for its application are ... developed 
by the courts. .. . [S]ection 8.30 does not . . . codify the business judgment rule . . . .”). “The 
possible application of the business judgment rule need only be considered if compliance 
with the standard of conduct set forth in . . . section 8.30 is not established.” N.C.G.S. 
§ 55-8-30 official cmt. sec. 4. Therefore, “proper analysis requires examination of defen- 
dant’s actions in light of [both] the statutory protections . . . and the business judgment 
rule, either or both of which could potentially insulate him from liability.” IZA Corp., 132 
N.C. App. at 601-02, 513 S.E.2d at 821. 


As a procedural hurdle, a plaintiff must “rebut the presumptive applicability of the 
business judgment rule” to pursue a personal claim against a corporate director. Emerald 
Partners, 787 A.2d at 91; accord Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1374 (Del. 
1995); ILA Corp., 132 N.C. App. at 602, 513 S.E.2d at 821-22 (citation omitted). The rule 
thus “places the initial burden of proof on the plaintiff,” Emerald Partners, 787 A.2d at 91 
(quoting Cinerama, Inc. v. Technicolor, Inc., 663 A.2d 1156, 1162 (Del. 1995)), by requir- 
ing an affirmative showing that “the board of directors, in reaching its challenged deci- 
sion, violated” the board’s directorial duties, id.; see also Unitrin, Inc., 651 A.2d at 1374 
(“[T]he plaintiff has the initial burden of proof and the ultimate burden of persuasion.”); 
ILA Corp., 132 N.C. App. at 602, 513 S.E.2d at 821-22 (same). The presumption “is rebutted 
[only] in those rare cases where the decision under attack is ‘so far beyond the bounds of 
reasonable judgment that it seems essentially inexplicable on any ground other than bad 
faith.’ ” Parnes v. Bally Entm’t Corp., 722 A.2d 1243, 1246 (Del. 1999) (en banc) (quoting 
In re J.P. Stevens & Co. S’holders Litig., 542 A.2d 770, 780-81 (Del. Ch. 1988)). 
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(Emphasis added.) (Footnote call numbers and italics omitted.) Defense 
counsel submitted the proposed instruction to the trial court, which 
declined to give it because the proposed instruction placed the burden 
of proof on plaintiffs. This decision was error because the trial court 
misapplied, and now the majority misapplies, the securities fraud stat- 
ute in light of the director safe harbor provision. 


ii. Securities Fraud 


The securities fraud statute, N.C.G.S. § 78A-56(a)(2), pled by plain- 
tiffs, states that a person who: 


(2) Offers or sells a security by means of any untrue 
statement of a material fact or any omission to 
state a material fact necessary in order to make 
the statements made, in the light of the cir- 
cumstances under which they were made, not 
misleading (the purchaser not knowing of the 
untruth or omission), and who does not sustain 
the burden of proof that he did not know, and 
in the exercise of reasonable care could not 
have known, of the untruth or omission, 


is liable to the person purchasing the security from him. . . 
upon the tender of the security .... 


N.C.G.S. § 78A-56(a)(2) (2017). This statute is directed at those who 
are personally and financially profiting from the transaction. See Pinter 
v. Dahl, 486 U.S. 622, 654, 108 S. Ct. 2063, 2082, 100 L. Ed. 2d 658, 687 
(1988) (“Typically, a person who solicits the purchase will have sought 
or received a personal financial benefit from the sale, such as. . . a bro- 
kerage commission.” (citation omitted)). The express language says 
liability extends to the person “purchasing the security from him.” Here, 
while as a director, Brannon encouraged plaintiffs to invest in Neogence, 
plaintiffs “purchased” the securities from the company with the prompt- 
ing of the corporate officers, Rice, Kirkbride, and Cummings. 


There are real questions regarding the applicability of this statute to 
an outside director who, acting for the corporation, seeks investments 
without receiving any personal gain. The actual seller of the security 
was Neogence, not Brannon. Brannon had no authority to accept the 
loans from investors or to sign the promissory note agreements. And 
if Brannon is a seller, what degree of knowledge (scienter) is required? 
Further, securities fraud is not a strict liability offense, and a plaintiff 
must prove that he would not have purchased the security absent the 
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material misrepresentation. Finally, does this statute make an outside 
director who did not issue the note primarily liable, or would N.C.G.S. 
§ 78A-8(2) or N.C.G.S. § 78A-56(c) be correct statutes to assess an out- 
side director's liability? See N.C.G.S. § 78A-8(2) (2017) (imposing liabil- 
ity on “any person, in connection with the offer, sale or purchase of any 
security, directly or indirectly,” who made a material misrepresentation 
or omission “in light of the circumstances” and upon which a plaintiff 
relied); N.C.G.S. § 78A-56(c)(1) (2017) (providing for potential second- 
ary joint and several liability for an implicated “director”).’ Regardless, 
the necessary analysis here does not require resolution to these signifi- 
cant questions. 


Reading the director safe harbor statute in para materia with the 
securities fraud statute, the Court must resolve the conflict regard- 
ing which party bears the burden of proof, or in other words, which 
party must show whether the director exercised reasonable care. The 
trial court concluded, and now the majority affirms, that the securities 
fraud statute places the burden of proof on defendant, eliminating the 
significant protections of the director safe harbor statute. I disagree. In 
light of the significant public policy considerations that clearly favor 
the need for outside directors and their protection, the correct reading 
of the statute requires plaintiff to prove that the director acted without 
reasonable care in relying on the representations of a corporate offi- 
cer. Thus, the requested pattern jury instruction is correct; there was 
no need for a written special instruction. The majority’s assertion that 
defendant’s director safe harbor defense “was a subordinate feature of 
the present case” ignores the fact that Brannon raised the defense at 
every opportunity. 


As a director discharging his corporate duties by introducing poten- 
tial angel investors to Neogence, Brannon is entitled to rely in good 
faith on the corporate officers’ representations without incurring per- 
sonal liability, absent actual knowledge that those statement were false. 
Plaintiffs bear the burden of proving otherwise. The director safe har- 
bor instruction was appropriate because there was sufficient evidence 
that Brannon’s conduct falls within the scope of its protection. The trial 
court erred in denying Brannon’s request for that jury instruction. 





7. The majority states, “This Court has ‘consistently denied appellate review to [par- 
ties] who have attempted to assign error to the granting of their own requests.’ ” (quoting 
State v. Wilkinson, 344 N.C. 198, 213, 474 S.E.2d 375, 383 (1996)). Just recently, however, 
this Court allowed and upheld a challenge to an instruction submitted by the party who 
subsequently objected. See Justus v. Rosner, ____ N.C. ___, ___, 821 S.E.2d 765, 769-72 
(2018); id. at ___, 821 S.E.2d at 780-81 (Newby, J., dissenting). 
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Plaintiffs’ own complaint, as well as the parties’ stipulations in the 
pretrial order, recognize and affirm that “at all relevant times material to 
this action, Kirkbride, Brannon, and Rice served on Neogence’s board of 
directors.” See Ussery v. Branch Banking & Tr., 368 N.C. 325, 340, 777 
8.E.2d 272, 282 (2015) (“[A] plaintiff's . . . assertions cannot overcome 
his own evidence to the contrary.”). Brannon presented ample evidence 
that the solicitation of start-up funds for Neogence falls squarely within 
the scope of his duties as a corporate director. See State v. Harvell, 334 
N.C. 356, 364, 4382 S.E.2d 125, 129 (1993) (“If a request is made for a 
jury instruction which is correct in itself and supported by evidence, 
the trial court must give the instruction... .”). In fact, Neogence 
recruited Brannon as an outside director precisely for this purpose. See 
Burlington Indus. v. Foil, 284 N.C. 740, 758, 202 S.E.2d 591, 603 (1974) 
(“The business and affairs of a corporation are ordinarily managed by its 
board of directors.” (citation omitted)); see also N.C.G.S. § 55-8-30 offi- 
cial cmt. (2017) (noting “the board may delegate or assign to appropriate 
[representatives] of the corporation the authority or duty to exercise 
[certain] powers”). Kirkbride invited Brannon to the board to secure 
“financing, investors, et cetera.” Rice stated that Brannon “would make 
introductions to people that might have an interest in what [Neogence 
was] doing.” As Brannon characterized it, he would “expos[e] this com- 
pany to friends that may want to invest into it.” 


Brannon received no commissions or independent compensation for 
his solicitation efforts. See Smith v. Van Gorkom, 488 A.2d 858, 872-73 
(Del. 1985) (en banc) (Generally, a director only acts outside of those 
corporate duties when he or she acts for his or her own personal gain, 
or in bad faith or self-interest.), overruled on other grounds by Gantler 
v. Stephens, 965 A.2d 695, 713 n.54 (Del. 2009) (en banc); see also Pinter, 
486 U.S. at 654, 108 S. Ct. at 2082, 100 L. Ed. 2d at 687 (“Typically, a person 
who solicits the purchase will have sought or received a personal financial 
benefit from the sale, such as... a brokerage commission.” (citation omit- 
ted)). By stating his understanding of the Verizon opportunity, Brannon 
encouraged, but did not otherwise participate in, the investments. 


Moreover, Brannon presented ample evidence that he relied on 
Cummings’s statements to the directors. See Harvell, 334 N.C. at 364, 432 
S.E.2d at 129. The complaint itself reveals that Brannon did so, stating, 
“On or about April 30, 2010, Brannon sent an e-mail to . . . investors stat- 
ing that Neogence’s chief sales officer, John Cummings (‘Cummings’), 
‘just had a meeting in NY with Verizon... .’ ” Only after Cummings 
reported to the board and directors regarding the Verizon opportu- 
nity did the directors, not just Brannon, solicit funds from plaintiffs. 


IN THE SUPREME COURT 195 


PIAZZA v. KIRKBRIDE 
[372 N.C. 137 (2019)] 


Moreover, plaintiffs made their loans to Neogence following their in- 
person meetings with Cummings, which Brannon did not even attend. 


Brannon’s directorial conduct is precisely at issue, which plaintiffs’ 
own complaint contemplates and in support of which defense counsel 
presented evidence and argued before the trial court. If Brannon acted 
as a director and did not know the statement was false or misleading, he 
was entitled to rely in good faith upon it. See N.C.G.S. § 55-8-30 official 
cmt. (“[A] director is not liable for injury or damage... , no matter how 
unwise or mistaken .. . , if in performing his duties he met the [conduct] 
requirements of section 8.30.”). Plaintiffs bear the burden of establishing 
either that Brannon was not acting within the scope of his directorial 
duties, and hence the safe harbor protection does not apply, or, to rebut 
the good faith presumption, that he acted with gross negligence or with 
actual knowledge that Cummings’s representations were false. In fact, 
the trial court further misstated the law by instructing the jury that “a 
defendant is liable for making a false or misleading statement in solicit- 
ing the purchase of a security even if he did not know that [Cummings’s] 
statement was false or misleading.” 


Providing adequate protection for outside directors is a fundamen- 
tal consideration in the corporate context. Brannon did not waive his 
statutory rights under the director safe harbor, see State ex rel. Long 
v. ILA Corp., 132 N.C. App. 587, 602, 513 S.E.2d 812, 821 (1999); see also 
N.C.G.S. § 55-8-30 official cmt. sec. 4, and is entitled to a proper jury 
instruction on his role as a corporate director. 


The majority’s unnecessarily restrictive reading of the 
Safe Harbor provision will discourage qualified persons 
from agreeing to serve as unpaid, independent outside 
directors for corporate governance. If a director, particu- 
larly an independent outsider, cannot rely upon the state- 
ments of company employees, officers, and consultants in 
soliciting funds without being subject to securities fraud 
liability the majority imposes here, there is little incentive 
to serve at all. 


Piazza v. Kirkbride, 246 N.C. App. 576, 623, 785 S.E.2d 695, 724 (2016) 
(Tyson, J., concurring in part and dissenting in part). 


IV. Conclusion 


Brannon’s statements to plaintiffs were materially the same as those 
of Rice. Plaintiffs did not solely or primarily rely on Brannon’s state- 
ments about the Verizon opportunity but consulted directly with the one 
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person who was present at the meeting, Cummings, as well as corporate 
officers Rice and Kirkbride. The verdicts holding Brannon responsible, 
but not Rice, are irreconcilable and result in a substantial miscarriage of 
justice. Furthermore, Brannon, as a corporate director, was entitled to 
the director safe harbor instruction, which was properly preserved and 
erroneously denied by the trial court. As a result, Brannon should be 
granted a new trial. Accordingly, I respectfully dissent. 





STATE OF NORTH CAROLINA 
v. 
JOSEPH CHARLES BURSELL 


No. 124A18 
Filed 10 May 2019 


Appeal and Error—objection below—constitutional issue—Rule 2 

Defendant did not preserve for appeal the question of whether 

the search imposed by satellite-based monitoring was reasonable 

where defendant’s objection below questioned the sufficiency of the 

evidence and did not clearly raise the constitutional issue. However, 

the State conceded that the trial court committed an error relating 

to a substantial right and the Court of Appeals did not abuse its dis- 
cretion by invoking Appellate Rule 2. 


Justices EARLS and DAVIS did not participate in the consideration 
or decision of this case. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, __—sON.C. App. ___, 813 S.E.2d 
463 (2018), vacating an order for satellite-based monitoring entered on 
10 August 2016 by Judge Ebern T. Watson III in Superior Court, New 
Hanover County. Heard in the Supreme Court on 28 August 2018. 


Joshua H. Stein, Attorney General, by Teresa M. Postell, Assistant 
Attorney General, for the State-appellant. 


Meghan Adelle Jones for defendant-appellee. 


NEWBY, Justice. 
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On its merits, this case asks whether the trial court erred when 
it failed to determine if the lifetime satellite-based monitoring (SBM) 
imposed upon defendant constitutes a reasonable search under the 
Fourth Amendment. Contrary to the Court of Appeals’ conclusion, how- 
ever, defendant failed to specifically object to the imposition of SBM on 
constitutional grounds, thereby waiving his ability to raise that issue 
on appeal. Nonetheless, where the State concedes that the trial court 
committed error relating to a substantial right, the Court of Appeals did 
not abuse its discretion when it invoked Appellate Rule 2 to review the 
unpreserved constitutional issue. Accordingly, we reverse in part and 
affirm in part the decision of the Court of Appeals. 


On 10 August 2016, defendant Joseph Charles Bursell pled guilty 
to statutory rape and taking indecent liberties with a minor. At the sen- 
tencing hearing, the State requested that the court find that defendant 
committed an aggravated, sexually violent offense and order lifetime 
registration as a sex offender and lifetime SBM. Defendant’s counsel 
objected to the State’s request concerning the imposition of lifetime sex 
offender registration and lifetime SBM: 


[Defense Counsel]: .. . 1would object on two grounds. 
I know the status of the law is pretty clear as to the 
[sex offenders] register, but for purposes of preserving 
any record if that were to change, I would submit that 
it is insufficient under Fourth Amendment grounds and 
due process grounds to place him on the registry in its 
entirety. Alternatively, that the lifetime requirement be a 
little excessive in this case and would ask you to alterna- 
tively consider putting him on the 30-year list. 


As to satellite-based monitoring, I think the Court 
needs to hear some additional evidence other than the 
[recitation] of the facts from the attorney or from the dis- 
trict attorney as to satellite-based monitoring. And since 
that evidentiary issue has not been resolved, there [aren’t] 
any statements from the victim or otherwise from law 
enforcement that you ought not to order satellite-based 
monitoring in this case, and that the registry alternative 
would satisfy those concerns. And we leave it at that, 
your Honor. 


The trial court responded: 


All noted exceptions made on the record by [defense 
counsel] on behalf of the defendant as to his constitutional 
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standing, as to the standing of the current law, and as to 
the future references in implication that you have made in 
your arguments. All those are noted for the record. All of 
those at this point in time are taken under consideration 
by the Court. 


The trial court sentenced defendant to 192 to 291 months of impris- 
onment. Finding that he had committed an aggravated, sexually vio- 
lent offense, the court further ordered defendant to register as a sex 
offender for life and enroll in SBM for life upon his release from prison 
unless monitoring is terminated under N.C.G.S. § 14-208.43. Defendant 
appealed from the trial court’s order regarding the registry and SBM. 


Before the Court of Appeals, defendant argued that the trial court 
improperly imposed lifetime SBM because it failed to determine whether 
the monitoring effectuated a reasonable search under the Fourth 
Amendment. See Grady v. North Carolina, __ U.S. ____, 185 S. Ct. 1368, 
191 L. Ed. 2d 459 (2015) (per curiam) (holding that the State’s SBM pro- 
gram “effects a Fourth Amendment search” that implicates the privacy 
expectations of the defendant and therefore must be reasonable to with- 
stand constitutional scrutiny). The State asserted that defendant failed 
to preserve this Fourth Amendment challenge below, thereby waiving 
his ability to challenge the issue on appeal. The State noted, however, that 
if defendant properly preserved this argument, it would concede that the 
SBM order should be vacated and remanded for a determination of rea- 
sonableness consistent with Grady. 


In a divided decision, the Court of Appeals concluded that defendant 
had properly preserved the issue of whether his SBM was reasonable 
under the Fourth Amendment. State v. Bursell,__ N.C. App. ___, , 
813 S.E.2d 463, 468 (2018). Alternatively, the Court of Appeals majority 
determined that “[a]ssuming, arguendo, this objection was inadequate 
to preserve a constitutional Grady challenge for appellate review, in our 
discretion we would invoke Rule 2 to relax Rule 10’s issue-preservation 
requirement and review its merits.” Jd. at__, 813 S.E.2d at 466-67. Asa 
result, the Court of Appeals vacated the SBM order “without prejudice 
to the State’s ability to file a subsequent SBM application.” Jd. at ___, 
813 S.E.2d at 468. The dissent argued that defendant failed to properly 
preserve the constitutional issue for appeal and further asserted that the 
court should have declined to invoke Rule 2 to review it. Id. at__, 818 
S.E.2d at 468 (Berger, J., dissenting). The State appealed to this Court as 
of right based upon the dissenting opinion. 





At the outset, we reiterate that “failure of the parties to comply with 
the rules, and failure of the appellate courts to demand compliance 
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therewith, may impede the administration of justice.” Dogwood Dev. & 
Mgmt. Co. v. White Oak Transp. Co., 362 N.C. 191, 193, 657 S.E.2d 361, 
362 (2008). Accordingly, “the Rules of Appellate Procedure are ‘manda- 
tory and not directory.’ ” State v. Hart, 361 N.C. 309, 311, 644 S.E.2d 201, 
202 (2007) (first quoting Reep v. Beck, 360 N.C. 34, 38, 619 S.E.2d 497, 500 
(2005); and then quoting Pruitt v. Wood, 199 N.C. 788, 789, 156 S.E.2d 
126, 127 (1930)). Our appellate rules state that “to preserve an issue for 
appellate review, a party must have presented to the trial court a timely 
request, objection, or motion, stating the specific grounds for the rul- 
ing the party desired the court to make if the specific grounds were not 
apparent from the context.” N.C. R. App. P. 10(a)(1). Furthermore, the 
objecting party must “obtain [from the trial court] a ruling upon the par- 
ty’s request, objection, or motion.” Jd. 


The specificity requirement in Rule 10(a)(1) prevents unnecessary 
retrials by calling possible error to the attention of the trial court so that 
the presiding judge may take corrective action if it is required. Dogwood 
Dev., 362 N.C. at 195, 657 S.E.2d at 363 (citations omitted). Moreover, a 
specific objection “discourages gamesmanship,” State v. Meadows, 371 
N.C. 742, 746, 821 S.E.2d 402, 405-06 (2018), and prevents parties from 
“allow[ing] evidence to be introduced or other things to happen during 
a trial as a matter of trial strategy and then assign[ing] error to them if 
the strategy does not work,” id. at 746, 821 S.E.2d at 406 (quoting State 
v. Canady, 330 N.C. 398, 402, 410 S.E.2d 875, 878 (1991)). Practically 
speaking, Rule 10(a)(1) contextualizes the objection for review on 
appeal, thereby enabling the appellate court to identify and thoroughly 
consider the specific legal question raised by the objecting party. N.C. R. 
App. P. 10 drafting committee note, cmt., para. 2, reprinted in 287 N.C. 
698, 700-01 (1975) (After an objection at trial, “the fact that error will be 
asserted on appeal in respect of particular judicial action must be noted 
in the record on appeal, first for the benefit of the adverse party, then for 
the reviewing court.”). 


“It is well settled that an error, even one of constitutional magnitude, 
that defendant does not bring to the trial court’s attention is waived and 
will not be considered on appeal.” State v. Bell, 359 N.C. 1, 28, 603 S.E.2d 
93, 112 (2004) (quoting State v. Wiley, 355 N.C. 592, 615, 565 S.E.2d 22, 
39 (2002), cert. denied, 537 U.S. 1117, 123 S. Ct. 882, 154 L. Ed. 2d 795 
(2003)), cert. denied, 544 U.S. 1052, 125 S. Ct. 2299, 161 L. Ed. 2d 1094 
(2005). As a result, even constitutional challenges are subject to the 
same strictures of Rule 10(a)(1). See State v. Valentine, 357 N.C. 512, 
525, 591 S.E.2d 846, 857 (2003) (“The failure to raise a constitutional 
issue before the trial court bars appellate review.”); State v. Smith, 352 
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N.C. 531, 557, 5382 S.E.2d 773, 790 (2000) (opining that the defendant 
waived his right to appellate review of an alleged due process violation 
“because he failed to raise it as constitutional error before the court”), 
cert. denied, 532 U.S. 949, 121 S. Ct. 1419, 149 L. Ed. 2d 360 (2001). 


The transcript from the sentencing hearing reveals that defendant 
did not clearly raise the constitutional issue of whether the lifetime 
SBM imposed on him constituted a reasonable search under the Fourth 
Amendment. Though defense counsel specifically objected to imposi- 
tion of lifetime SBM, this objection questioned the sufficiency of the 
evidence supporting the SBM order. Thus, given the absence of any ref- 
erence to the Fourth Amendment, Grady or other relevant SBM case 
law, privacy, or reasonableness, it is “not apparent from the context,” 
N.C. R. App. P. 10(a)(1), that defense counsel intended to raise a consti- 
tutional issue. As a result, defendant failed to object to the SBM order 
on Fourth Amendment constitutional grounds with the requisite speci- 
ficity, thereby waiving the ability to raise that issue on appeal. See State 
v. Benson, 323 N.C. 318, 322, 372 S.E.2d 517, 519 (1988) (“Defendant 
may not swap horses after trial in order to obtain a thoroughbred upon 
appeal.”); see also State v. McPhail, 329 N.C. 636, 640-41, 406 S.E.2d 591, 
594-95 (1991) (requiring a defendant to raise the same constitutional 
theory on appeal as argued in his objection at trial). 


Accordingly, we reject the Court of Appeals’ determination that 
defendant properly preserved for appeal the constitutional issue 
of whether the search imposed by the SBM order was reasonable. 
Nonetheless, we must now consider whether the Court of Appeals, in its 
discretion, appropriately invoked Appellate Rule 2 to review defendant’s 
unpreserved argument. 


On its own motion or the motion of a party, an appellate court of 
North Carolina may employ Rule 2 and suspend any part of the appel- 
late rules “[t]o prevent manifest injustice to a party, or to expedite deci- 
sion in the public interest” except when prohibited by other Rules of 
Appellate Procedure. N.C. R. App. P. 2. “Rule 2 must be applied cau- 
tiously,” and it may only be invoked “in exceptional circumstances.” 
Hart, 361 N.C. at 315, 644 S.E.2d at 205. A court should consider whether 
invoking Rule 2 is appropriate “in light of the specific circumstances of 
individual cases and parties, such as whether ‘substantial rights of an 
appellant are affected.’ ” State v. Campbell, 369 N.C. 599, 603, 799 S.E.2d 
600, 602 (2017) (emphasis omitted) (quoting Hart, 361 N.C. at 316, 644 
S.E.2d at 205). 
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As a result, a decision to invoke Rule 2 and suspend the appellate 
rules “is always a discretionary determination.” Jd. at 603, 799 S.E.2d at 
603 (citations omitted). Because a court only employs Rule 2 in limited 
instances depending on the specific facts and circumstances of the case, 
“precedent cannot create an automatic right to review via Rule 2.” Id. 
at 603, 799 S.E.2d at 603. Thus, we review each application of Rule 2 for 
abuse of discretion regardless of whether the Court of Appeals invokes 
it or declines to invoke it. See Steingress v. Steingress, 350 N.C. 64, 67, 
511 S.E.2d 298, 300 (1999). 


In the present case the Court of Appeals majority did not abuse 
its discretion by invoking Rule 2. The Court of Appeals suspended the 
appellate rules after examining “the specific circumstances of [the] indi- 
vidual case[ | and parties.” Campbell, 369 N.C. at 603, 799 S.E.2d at 602 
(citations and emphasis omitted). The Court of Appeals first noted that 
a constitutional right, such as the Fourth Amendment right implicated 
here, is a substantial right. The Court of Appeals deemed the invoca- 
tion of Rule 2 appropriate “when considering defendant’s young age, the 
particular factual bases underlying his pleas, and the nature of those 
offenses, combined with the State’s and the trial court’s failures to fol- 
low well-established precedent in applying for and imposing SBM, and 
the State’s concession of reversible Grady error.” Bursell,__ N.C. App. 
at ___, 813 S.E.2d at 467 (majority opinion). While Rule 2 should be 
invoked “cautiously,” Dogwood Dev., 362 N.C. at 196, 657 S.E.2d at 364, 
when, as here, the State concedes that the trial court committed error 
relating to a substantial right, the Court of Appeals did not abuse its dis- 
cretion by invoking Rule 2. 


Accordingly, we reverse the Court of Appeals’ conclusion that defen- 
dant preserved the constitutional issue when he failed to specifically 
object to the imposition of SBM on constitutional grounds but nonethe- 
less affirm its decision in the alternative to review the issue under Rule 2 
and to vacate the trial court’s SBM order without prejudice to the State’s 
ability to file another application for SBM. 


REVERSED IN PART; AFFIRMED IN PART; REMANDED. 


Justices EARLS and DAVIS did not participate in the consideration 
or decision of this case. 
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STATE OF NORTH CAROLINA 
V. 
DAVID WOODARD DANIEL 


No. 164A18 
Filed 10 May 2019 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, __—'N.C. App. , 814 S.E.2d 618 (2018), 
reversing an order granting defendant’s motion to suppress entered on 
8 June 2017 by Judge Patrice A. Hinnant in Superior Court, Wilkes 
County and remanding for further proceedings. Heard in the Supreme 
Court on 8 April 2019. 





Joshua H. Stein, Attorney General, by Christopher W. Brooks, 
Special Deputy Attorney General, for the State. 


Vannoy, Colvard, Triplett & Vannoy, PLLC, by Jay Vannoy, for 
defendant-appellant. 


PER CURIAM. 


AFFIRMED. 
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STATE OF NORTH CAROLINA 
V. 
J.C. 


No. 405PA17 
Filed 10 May 2019 


Appeal and Error—criminal record expunction—appeal by State 
—not provided in statute 
Where petitioner was granted an expunction of records from 
a prior criminal conviction and from previously dismissed charges 
pursuant to N.C.G.S. §§ 15A-145.5 and 15A-146, the State did not have 
a right to appeal the order granting expunction. Neither N.C.G:S. 
§ 15A-145.5 nor 15A-1445 provided the State a right to appeal. 


Justice NEWBY dissenting. 
Justices ERVIN and DAVIS join in this dissenting opinion. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, N.C. App. , 808 S.E.2d 
154 (2017), dismissing the State’s appeal from an order of expunction 
entered on 10 August 2016 by Judge Mary Ann Tally in Superior Court, 
Onslow County. Heard in the Supreme Court on 9 April 2019. 








Joshua H. Stein, Attorney General, by William P. Hart, Jr. 
Assistant Attorney General, and Adren L. Harris, Special Deputy 
Attorney General, for respondent-appellant. 


Yoder Law PLLC, by Jason Christopher Yoder, for petitioner-appellee. 


EARLS, Justice. 


The petitioner, J.C., was granted an expunction of arrest, trial, and 
conviction records from a prior conviction and from previously dis- 
missed charges pursuant to N.C.G.S. §§ 15A-145.5 and 15A-146, respec- 
tively. The statute authorizing expunction of his dismissed charges was 
first enacted in 1979 “to provide for the expunction of arrest and trial 
records of youthful offenders when charges are dismissed or when 
there are findings of not guilty.” See Act of Feb. 20, 1979, Ch. 61, 1979 
N.C. Sess. Laws 34. At issue here is the proper application of the statute 
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authorizing expunction of his conviction, N.C.G.S. § 15A-145.5. This law 
was enacted in 2012 “to allow for expunction of nonviolent felonies or 
nonviolent misdemeanors after fifteen years for persons who have had 
no other convictions for felonies or misdemeanors other than traffic vio- 
lations under the laws of the United States, this State, or any other juris- 
diction, as recommended by the Legislative Research Commission.” See 
Act of July 2, 2012, Ch. 191, 2011 N.C. Sess. Laws 901 (Reg. Sess. 2012).1 
The statute authorizes a court to order that a person “be restored, in 
the contemplation of the law, to the status the person occupied before 
such arrest or indictment or information.” N.C.G.S. § 15A-145.5(c) 
(Supp. 2018). 


Previously the State has sought appellate review of expunction 
orders through petitions for writ of certiorari, which the Court of 
Appeals has allowed on several occasions. See State v. Frazier, 206 N.C. 
App. 306, 697 S.E.2d 467 (2010) (reversing grant of expunction when 
trial court erroneously applied statute to a conviction occurring before 
the effective date of the statute); In re Expungement for Kearney, 174 
N.C. App. 213, 620 S.E.2d 276 (2005) (reversing order granting expunc- 
tion of conviction and affirming expunction of dismissed charge); In re 
Robinson, 172 N.C. App. 272, 615 S.E.2d 884 (2005) (reversing erroneous 
expunction of multiple, unrelated offenses occurring over a period of 
years); In re Expungement for Spencer, 140 N.C. App. 776, 538 S.E.2d 
236 (2000) (reversing order granting expunction to defendant who was 
over the age of twenty-one at the time of the offense). 


For the first time, in this case the State seeks to appeal as a matter of 
right the trial court’s order granting J.C.’s expunction with respect to his 
conviction for the offense of indecent liberties with a child. The Court 
of Appeals dismissed the State’s appeal, holding the State had no right 
to appeal the expunction order. The State filed a petition for discretion- 
ary review with this Court, as well as a petition for writ of certiorari. 
We granted the State’s petition for discretionary review to determine 
whether the Court of Appeals erred in dismissing the State’s appeal 





1. “In its 2012 report recommending the addition of a new expunction category for 
certain non-violent felonies and misdemeanors, which would later form the basis for the 
original section 145.5 expunction statute, the North Carolina General Assembly’s Criminal 
Record Expunction Committee noted that ‘[e]xpunction is a process that can and should 
be used to give people who have committed minor crimes a clean slate and a fresh start, 
especially when a significant amount of time has passed without further trouble.’ ” Charles 
J. Johnson, Automatic (Expunctions) for the People: For A Court-Initiated Expunction 
Right in North Carolina for Charges Not Resulting in Conviction, 96 N.C. L. Rev. 573, 591 
(2018) (alteration in original) (footnotes omitted). 
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from an order granting expunction under N.C.G.S. § 15A-145.5. Because 
we conclude that the State does not have a right of appeal in orders 
granting expunctions under N.C.G.S. § 15A-145.5, we affirm the Court of 
Appeals’ decision. 


Factual and Procedural Background 


On 11 June 1987, petitioner pleaded guilty in Superior Court, Onslow 
County to one count of indecent liberties which occurred on 24 May 
1986. In exchange for J.C.’s guilty plea, the State dismissed a second 
indecent liberties charge, as well as an incest charge. The trial court sen- 
tenced J.C. to a three-year term, which was suspended for three years 
subject to supervised probation. On 11 June 2015, J.C. filed a petition in 
Onslow County under N.C.G.S. § 15A-145.5 seeking expunction of the 
offense to which he pleaded guilty. J.C. also filed a petition seeking an 
expunction under N.C.G.S. §§ 15A-145(a) and 15A-146 regarding the two 
charges against him that were dismissed. 


According to section 15A-145.5, a person who has been previously 
convicted of a “nonviolent felony” as defined in the statute may “file a 
petition, in the court of the county where [he] was convicted, for expunc- 
tion of [the] . . . conviction from the person’s criminal record if [he] has 
no other misdemeanor or felony convictions, other than a traffic viola- 
tion.” N.C.G.S. § 15A-145.5(c). The statute contains a number of condi- 
tions, including that the qualifying offense not have been: 


(1) A Class A through G felony .... 


(2) An offense that includes assault as an essential ele- 
ment of the offense. 


(3) An offense requiring registration pursuant to Article 
27A of Chapter 14 of the General Statutes, whether or 
not the person is currently required to register. 


(4) Any of the following sex-related or stalking offenses: 
G.S. 14-27.25(b), 14-27.30(b), 14-190.7, 14-190.8, 
14-190.9, 14-202, 14-208.11A, 14-208.18, 14-277.3, 
14-277.3A, 14-321.1. 


(7) An offense under G.S. 14-401.16. 


(8) Any felony offense in which a commercial motor vehi- 
cle was used in the commission of the offense. 
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Id. § 15A-145.5(a)(1)-(8) (Supp. 2018). In the affidavit accompanying his 
petition, J.C. asserted that the felony for which he was convicted “[wa]s 
a Class H felony” which “did not include assault as an essential element 
of the offense” and “does not require registration pursuant to Article 27A 
of Chapter 14.” Petitioner averred that his conviction also did not fall 
under N.C.G.S. § 15A-145.5(a)(4), (a)(7), or (a)(8). 


On 8 August 2016, Judge Mary Ann Tally granted both petitions for 
expunction pursuant to N.C.G.S §§ 15A-145.5 and 15A-146 and ordered 
that the offenses be removed from J.C.’s record. On 23 August 2016, 
Judge Tally entered both orders for expunction, after which the State 
appealed the order expunging J.C.’s conviction records to the Court of 
Appeals. On 19 September 2017, the Court of Appeals dismissed the 
State’s appeal. County of Onslow v. J.C.,___ N.C. App. , 805 S.E.2d 
360 (2017). The court then allowed the State’s petition for rehearing and 
on 7 November 2017, issued an opinion dismissing the State’s appeal 
and denying the State’s petition for writ of certiorari. County of Onslow 
v. J.C.,__ N.C. App. ___, 808 S.E.2d 154, 155-56 (2017). On appeal, the 
State challenged only the order granting defendant an expunction for 
his conviction pursuant to N.C.G.S. § 15A-145.5 and made no argument 
regarding the expunction under N.C.G.S. § 15A-146. Jd. at__, 808 S.E.2d 
at 155. In its opinion the Court of Appeals unanimously concluded that 
the State had no statutory right to appeal the expunction order and 
that when the State fails to demonstrate its right to appeal, the appellate 
court lacks jurisdiction over the matter. Jd. at ___, 808 S.E.2d at 155. 
On 27 November 2017, the State petitioned this Court for discretionary 
review and for writ of certiorari. This Court issued a special order allow- 
ing the State’s request for discretionary review on 14 August 2018. 





Analysis 


This case of first impression requires us to apply the plain language 
of the statutory framework established by the General Assembly for the 
expunction of certain criminal record information. Questions of statu- 
tory interpretation, like questions of law, are reviewed de novo. In re 
D.S., 364 N.C. 184, 187, 694 S.E.2d 758, 760 (2010) (citation omitted). 
“As a general rule the prosecution cannot appeal or bring error proceed- 
ings from a judgment in favor of the defendant in a criminal case, in 
the absence of a statute clearly conferring that right.” State v. Harrell, 
279 N.C. 464, 466, 183 S.E.2d 638, 640 (1971) (quoting State v. Vaughan, 
268 N.C. 105, 108, 150 S.E.2d 31, 33 (1966)). 


The statute at issue here designates a petition for an expunction as 
“a motion in the cause in the case wherein the petitioner was convicted.” 
N.C.G.S. § 15A-145.5(c)(8). Considering the statute’s plain language, an 
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expunction petition is part of the underlying criminal proceeding, mak- 
ing expunctions criminal matters. “The right of the State to appeal in 
a criminal case is statutory, and statutes authorizing an appeal by the 
State in criminal cases are strictly construed.” State v. Elkerson, 304 
N.C. 658, 669, 285 S.E.2d 784, 791 (1982) (citations omitted). This Court 
has recognized that “[t]he only statutory authority we find which permits 
an appeal by the State in a criminal case is contained in G.S. 154-1445.” 
Id. at 669, 285 S.E.2d at 791. In a criminal case the State may appeal only 
under the following circumstances: 


(1) When there has been a decision or judgment dismiss- 
ing criminal charges as to one or more counts. 


(2) Upon the granting of a motion for a new trial on the 
ground of newly discovered or newly available evi- 
dence but only on questions of law. 


(3) When the State alleges that the sentence imposed: 


a. Results from an incorrect determination of 
the defendant’s prior record level under G.S. 
15A-1340.14 or the defendant’s prior conviction 
level under G.S. 15A-1340.21; 


b. Contains a type of sentence disposition that 
is not authorized by G.S. 15A-1340.17 or G.S. 
15A-1340.23 for the defendant’s class of offense 
and prior record or conviction level; 


c. Contains a term of imprisonment that is for a 
during not authorized by G.S. 15A-1340.17 or G.S. 
15A-1340.23 for the defendant’s class of offense 
and prior record or conviction level; or 


d. Imposes an intermediate punishment pursuant to 
G.S. 15A-1340.13(g) based on findings of extraor- 
dinary mitigating circumstances that are not sup- 
ported by evidence or are insufficient as a matter 
of law to support the dispositional deviation. 


(b) The State may appeal an order by the supe- 
rior courtgranting a motion to suppress as provided in 
G.S. 154-979. 


N.C.G.S. § 15A-1445 (2017). Because section 15A-1445 is to be strictly 
construed, any deviations from or additions to the orders or rulings 
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appealable by the State must be authorized by the legislature, not the 
courts. Elkerson, 304 N.C. at 670, 285 S.E.2d at 792 (“If the State’s right 
to appeal is to be enlarged, it must be done by the legislature.”). It is not 
the province of the courts to rewrite statutes absent some constitutional 
defect or conflict with federal law. See State ex rel. McCrory v. Berger, 
368 N.C. 633, 661, 781 S.E.2d 248, 266 (2016) (Newby, J., concurring in 
part and dissenting in part) (“When one branch interferes with another 
branch’s performance of its constitutional duties, it attempts to exercise 
a power reserved for the other branch.”). Judicial restraint requires us 
to defer to the will of the General Assembly. State v. Whitehurst, 212 
N.C. 300, 303, 193 S.E. 657, 659-60 (1937) (“Criminal statutes are not to 
be extended by implication or equitable construction to include those 
not within their terms, for the very obvious reason that the power of 
punishment is vested in the legislative and not in the judicial depart- 
ment. It is the General Assembly which is to define crimes and ordain 
their punishment.”) 


In this case our task is straightforward because “[w]hen the lan- 
guage of a statute is clear and unambiguous, there is no room for judicial 
construction and the courts must give the statute its plain and definite 
meaning, and are without power to interpolate, or superimpose, provi- 
sions and limitations not contained therein.” In re Banks, 295 N.C. 236, 
239, 244 S.E.2d 386, 388-89 (1978). The statute governing the State’s right 
to appeal, N.C.G.S. § 15A-1445, does not contain language allowing the 
State to appeal an expunction order. The statute governing defendant’s 
expunction, N.C.G.S. § 15A-145.5, allows for the State to object to a peti- 
tion for an expunction before the hearing takes place; however, the stat- 
ute does not afford the State the right to appeal an expunction order. 


The State contends that expunction hearings are civil proceedings, 
similar to hearings conducted to determine an individual’s eligibility 
for satellite-based monitoring, and therefore, the State’s right to appeal 
should be governed by N.C.G.S. § 7A-27, which generally allows any 
party an appeal of right to the Court of Appeals from a final judgment 
of a superior court. N.C.G.S. § 7A-27(b)(1) (2017). Because the court’s 
order granting petitioner an expunction of his criminal history record 
essentially disposed of the matter, the State argues it is a final order 
appealable under section 7A-27. 


The legislature stated that a petition for an expunction “is a motion 
in the cause in the case wherein the petitioner was convicted.” N.C.G.S. 
§ 15A-145.5(c)(3). The plain effect of that provision is that an expunc- 
tion order is one arising in a criminal proceeding. As further support for 
the proposition than an expunction is part of a criminal proceeding, it 
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is significant that the legislature placed the expunction statute, N.C.G.S. 
§ 15A-145.5, in the chapter addressing criminal procedure. Here again, as 
this Court has held consistently, clear statutory language must be given 
its plain meaning. See, e.g., State ex rel. Utilities Com. v. Edmisten, 
291 N.C. 451, 465, 232 S.E.2d 184, 192 (1977) (reversing the Utilities 
Commission’s approval of a surcharge because it violated clear statutory 
language and thereby was unauthorized). An expunction proceeding is 
part of a criminal case. 


Moreover, the State’s contention that expunction proceedings are 
similar to satellite-based monitoring (SBM) proceedings is incorrect 
based on the plain language of the SBM statutes. This Court addressed 
SBM in State v. Bowditch, 364 N.C. 335, 342, 700 S.E.2d 1, 6 (2010), and 
determined that the legislature intended SBM to be “a nonpunitive, regu- 
latory program.” The Court looked to the legislature’s purpose in plac- 
ing SBM in the same chapter as the sex offender registration laws and 
concluded that SBM was one part of a larger framework involving the 
sex offender registration program, stating that the “legislative objective 
[was] to make the SBM program one part of a broader regulatory means 
of confronting the unique ‘threat to public safety posed by the recidivist 
tendencies of convicted sex offenders.’ ” Id. at 343, 700 S.E.2d at 7 (quot- 
ing State v. Abshire, 363 N.C. 322, 323, 677 S.E.2d 444, 446 (2009)). The 
expunction statutes are distinct from SBM statutes in that expunction 
provisions are located in Chapter 15A, the Criminal Procedure Act, and 
not in Chapter 14, which contains the SBM and sex offender registration 
statutes. Considering that a petition for an expunction “is a motion in 
the cause in the case wherein the petitioner was convicted,” an expunc- 
tion petition is one part of the broader criminal procedure applicable to 
offenders and consequently, is governed by N.C.G.S. § 15A-1445 and not 
N.C.G.S. § 7A-27. N.C.G.S. § 15A-145.5(c)(8). 


It is also important to note that after the Court of Appeals issued its 
opinion in this case, the General Assembly amended section 15A-145.5 
but did not include a right to appeal on the part of the State. See Act 
of June 27, 2017, Ch. 195, Sec. 1, 2017 N.C. Sess. Laws 1387, 1387-88. 
We can find good reasons to support the policy judgment made by the 
General Assembly to not give the State an absolute right to appeal any 
expunction order. Based on the statute, the process for an expunction 
is straightforward and more ministerial than deliberative. As long as the 
petitioner meets the relevant criteria, he may be granted an expunction. 
Unlike a trial where evidence is weighed, in an expunction proceed- 
ing a petitioner either meets the criteria or does not. This approach is 
also reflected in recently introduced bills in the General Assembly that 
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provide for the automatic expunction of certain records and remove 
the requirement for a hearing on the petition. See H. 132, 154th Gen. 
Assemb., Reg. Sess. (N.C. 2019); S. 82, 154th Gen. Assemb., Reg. Sess. 
(N.C. 2019). Nevertheless, whatever future changes to the process might 
be made, those are for the legislature to determine, not this Court. 


Our decision today in no way forecloses the opportunity to correct 
errors of law that may occur at the trial court level. As it has done in 
the past, the State may seek review of an expunction order by writ of 
certiorari. Considering that the vast majority of expunction proceedings 
do not invoke the court’s discretion when deciding whether to grant 
or deny such an order, an unjust outcome that would invoke certiorari 
review should rarely arise. Since N.C.G.S. § 15A-145.5 is “clear and 
unambiguous,” we must “give effect to the plain and definite meaning of 
the language,” Carolina Power & Light Co. v. City of Asheville, 358 N.C. 
512, 518, 597 S.E.2d 717, 722 (2004) (quoting Fowler v. Valencourt, 334 
N.C. 345, 348, 435 S.E.2d 530, 532 (1993)), which fails to give the State 
the right to appeal. 


Although not binding on this Court, it is worth noting that other juris- 
dictions have followed the same reasoning as ours to conclude there was 
no statutory right to appeal an expunction order under their state stat- 
utes. See, e.g., Bell v. State, 217 So.3d 962 (Ala. Crim. App. 2016) (“There 
is no provision in Chapter 27 of Title 15, ‘Expungement,’ for a direct 
appeal of the denial of a petition for expungement.”). Likewise, in State 
v. Alder, 92 S.W.3d 397, 401 (Tenn. 2002) the Tennessee Supreme Court 
stated: “Because of the plain and unambiguous language of Rules 3(b) 
and 3(c), we conclude that neither the State nor a criminal defendant 
has the authority to appeal as of right an unfavorable ruling concern- 
ing an expungement order under Rule 3.” Alder was later superseded 
by statute to allow a defendant to appeal a final expunction order as of 
right. State v. Rowland, 520 S.W.3d 542, 545 (Tenn. 2017) (citing N.C. R. 
App. P. 3(b)) (amended 2003). 


Conclusion 


The legislature did not give the State the right to appeal an expunc- 
tion order in N.C.G.S. § 15A-145.5 and did not amend section 15A-1445 
to include this right. It is not the Court’s role to now expand N.C.G.S. 
§ 15A-145.5 to include this right, or to construe N.C.G.S. § 7A-27 as gov- 
erning procedure in a criminal matter not clearly brought under that 
statute’s provisions authorizing appeals of right from the trial courts. 
Therefore, the Court of Appeals’ decision holding that the State does 
not have a right to appeal an order granting an expunction is affirmed. 
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AFFIRMED. 
Justice NEWBY dissenting. 


The rule of law requires equal treatment to everyone similarly situ- 
ated. Our appellate process assures uniform application of the law. Today 
the majority’s decision deprives the parties to an expunction proceed- 
ing of a right to appeal, opening the door to inconsistent expungement 
decisions and depriving the trial bench of needed guidance. This case 
decides whether a party may appeal a trial court’s final order from an 
ancillary expunction proceeding under N.C.G.S. § 15A-145.5. Contrary 
to the majority’s conclusion, a straightforward application of N.C.G.S. 
§ 7A-27, which outlines the right to appeal final judgments generally, 
affords either party a right to appellate review of an expunction deci- 
sion. I respectfully dissent. 


On 11 June 1987, petitioner pled guilty to felony indecent liberties 
under N.C.G.S. § 14-202.1, a Class H felony at the time, and received 
a three-year sentence, suspended subject to three years of supervised 
probation. The State dismissed a second charge of indecent liberties 
and a charge of incest. In June 2015, after the required statutory time 
had elapsed, petitioner petitioned the Superior Court, Onslow County 
to expunge all records of the conviction under N.C.G.S. § 15A-145.5, 
the statute that allows a person who has been previously convicted of 
certain felonies to file a petition for expunction of a conviction from 
the person’s criminal record if certain conditions are met. See N.C.G.S. 
§ 15A-145.5 (Supp. 2018). Petitioner alleged he met all of the stated 
statutory conditions. Given that N.C.G.S. § 15A-145.5 precludes cer- 
tain classes of felonies from expunction, at trial the State questioned 
whether the statute allows the trial court to “look back” at the felony’s 
classification at the time it was committed or whether the court should 
consider the felony’s current classification. 


Noting the State’s objection, the trial court granted the petition 
entering an order of expunction on 8 August 2016. The trial court found 
the underlying offense was a Class H felony at the time of conviction, 
but was elevated to a Class F felony in 1993, and that the same offense 
would not qualify for expunction if committed after 1995. The trial 
court concluded as a matter of law that, “having considered the ele- 
ments as they existed at the time of the offense and conviction,” “the 
[p]etitioner is entitled and does qualify for expunction in both petitions.” 
The court thus ordered that all three offenses, including the two crimi- 
nal charges the State dismissed, be removed from petitioner's record. 
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The State appealed the expunction order only as to the conviction for 
indecent liberties. 


On appeal the State raised a purely legal issue of whether the 
expunction statute allows the trial court to consider the felony’s classifi- 
cation at the time of the offense as the trial court did here. For its appeal 
of right, the State relied on N.C.G.S. § 7A-27, which generally governs 
appeals of right from judgments of the superior court, including those 
“from which an appeal is authorized by statute.” N.C.G.S. § 7A-27(b)(4) 
(2017). The Court of Appeals concluded that section 7A-27 did not 
authorize the appeal, applying N.C.G.S. § 15A-1445 instead because the 
expunction statute and N.C.G.S. § 15A-1445 are both part of Chapter 
15A, the Criminal Procedure Act. State v. J.C.,____ N.C. App. ; ; 
808 S.E.2d 154, 155 (2017). The Court of Appeals thus concluded that 
expunction proceedings are “part of a ‘criminal proceeding,’ and, there- 
fore, N.C. Gen. Stat. § 15A-1445—and not N.C. Gen. Stat. § 7A-27—is the 
relevant statute in determining the State’s right to appeal in this case.” 
Id. at , 808 S.E.2d at 155. The court added that “[r]elief from errors 
committed in criminal trials and proceedings . .. may be sought by. . . 
[a]ppeal, as provided in Article 91,” in which section 15A-1445 is codified. 
Id. at ___, 808 S.E.2d at 155 (alterations in original) (quoting N.C.G:S. 
§ 154-1401 (2015)). 


The court further opined that “because N.C. Gen. Stat. § 15A-1445 
clearly does not include any reference to a right of the State to appeal 
from an order of expunction,” “the General Assembly did not intend to 
bestow such a right at the time the statute was adopted.” Jd. at __, 808 
S.E.2d at 155. Ultimately concluding the State had no right to appeal 
under section 7A-27, the panel dismissed the State’s appeal and, in its 
discretion, denied the State’s associated petition for writ of certiorari. 
Id. at ____, 808 S.E.2d at 156. The majority of this Court agrees with the 
Court of Appeals’ analysis. 











“Judgments and orders of the Superior Court are divisible into these 
two classes: (1) Final judgments; and (2) interlocutory orders.” Veazey 
v. City of Durham, 231 N.C. 357, 361, 57 S.E.2d 377, 381 (1950) (citing 
N.C.G.S. § 1-208). Unlike an interlocutory order, “[a] final judgment is 
one which disposes of the cause as to all the parties, leaving nothing to 
be judicially determined between them in the trial court.” Id. at 361-62, 
57 S.E.2d at 381 (citations omitted). Because a final judgment disposes 
of the whole case, it is therefore “immediately appealable.” N.C. State 
Highway Comm’n v. Nuckles, 271 N.C. 1, 18, 155 $.E.2d 772, 783 (1967) 
(citing 4 Am. Jur. 2d, Appeal and Error § 53 (1962)). Generally, final 
judgments from the trial court are subject to appellate review. Veazey, 
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231 N.C. at 362, 57 S.E.2d at 381 (“An appeal lies to the [appellate court] 
from a final judgment of the Superior Court.”). 


Section 7A-27, entitled “Appeals of right from the courts of the trial 
divisions,” affords any party the right to appeal a final judgment directly 
to the Court of Appeals: 


(1) From any final judgment of a superior court, other 
than one based on a plea of guilty or nolo contendere, 
including any final judgment entered upon review of 
a decision of an administrative agency, except for a 
final judgment entered upon review of a court martial 
under G.S. 127A-62. 


N.C.G.S. § 7A-27(b)(1) (2017) (emphasis added). Thus, based on the 
plain language of N.C.G.S. § 7A-27, a party may appeal any final judg- 
ment of a superior court. See Veazey, 231 N.C. at 362, 57 S.E.2d at 381 
(“[A]n appeal can be taken only from such judgments and orders as are 
designated by the statute regulating the right of appeal.”). Indisputably, 
the expungement order is a final judgment. Notably, this statute includes 
criminal cases by implication, excluding the right to appeal criminal 
convictions based on guilty pleas. 


The State’s right to appeal may be statutorily limited to prevent dou- 
ble jeopardy issues in a criminal case. See State v. Elkerson, 304 N.C. 
658, 669, 285 S.E.2d 784, 791 (1982) (“The right of the State to appeal in a 
criminal case is statutory, and statutes authorizing an appeal by the State 
in criminal cases are strictly construed.” (citing N.C.G.S. § 15A-1445)); 
see also N.C.G.S. § 15A-1445 (2017) (“Unless the rule against double 
jeopardy prohibits further prosecution, the State may appeal from the 
superior court to the appellate division . . . a decision or judgment dis- 
missing criminal charges as to one or more counts . . . [or] the granting 
of a motion for a new trial on the ground of newly discovered or newly 
available evidence but only on questions of law” and may appeal to chal- 
lenge the propriety of certain criminal sentences and punishments and 
grants of motions to suppress. ). 


Even though petitioner’s underlying criminal conviction is relevant 
here, the State’s appeal in the instant case arises from a motion in a 
later-in-time ancillary expunction proceeding, rather than a case involv- 
ing a criminal conviction. See N.C.G.S. § 15A-145.5. Like other ancillary 
proceedings conducted under Chapters 14, 15, and 15A, the instant case 
is not a criminal appeal that triggers the statutory limitations put in 
place to prevent criminal double jeopardy. See, e.g., In re Timberlake, 
___ N.C. App. ‘ , 192 S.E.2d 525, 527 (2016) (noting that the State 
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“fail[ed] to appeal from the trial court’s order” terminating the peti- 
tioner’s sex offender registration requirement, “as allowed in N.C. Gen. 
Stat. § 7A-27”); State v. Singleton, 201 N.C. App. 620, 625, 689 S.E.2d 
562, 565 (A satellite-based monitoring hearing “is not a ‘criminal trial 
or proceeding’ ” under N.C.G.S. § 15A-1442 or N.C.G.S. § 15A-1444, and 
the Court of Appeals may consider appeals from SBM determinations. ), 
disc. rev. improvidently allowed, 364 N.C. 418, 700 S.E.2d 226 (2010) 
(per curiam); id. at 626, 689 S.E.2d at 566 (recognizing the State’s right 
to appeal under N.C.G.S. § 7A-27, noting that, “[flor all practical pur- 
poses there is an unlimited right of appeal . . . from any final judgment of 
the superior court or the district court in civil and criminal cases” (first 
alteration in original) (quoting State v. Black, 7 N.C. App. 324, 327, 172 
§.E.2d 217, 219 (1970) (citing N.C.G.S. § 7A-27))). The issues listed in 
N.C.G.S. § 15A-1445(a) as appealable by the State are the types of issues 
that arise in traditional criminal trials, suggesting that the statute which 
the majority deems controlling may well not apply outside the context 
of a traditional criminal trial. Nonetheless, the majority classifies “an 
expunction [as] part of a criminal proceeding” because it arises from a 
“motion in the cause in the case wherein the petitioner was convicted,” 
quoting N.C.G.S. § 15A-145.5, and then appears to simply assume that 
N.C.G.S. § 15A-1445(a) applies in the present context. 


Like expunction petitions, however, motions relating to a defen- 
dant’s obligation to register as a sex offender or enroll in SBM also arise 
from the underlying criminal case and yet, N.C.G.S. § 7A-27 affords the 
State an appeal in those cases. The majority’s classification of this ancil- 
lary proceeding as “a criminal proceeding” would operate to bar the 
State’s appeal in sex offender registry and SBM cases. Moreover, 
the majority’s approach, in all probability, would likewise deny a peti- 
tioner seeking an expunction an appeal as of right even if the trial court 
denied his expunction petition as the result of a legal error. 


The majority assumes that the placement of the expunction statutes 
in Chapter 15A suggests that expunction motions are governed by the 
criminal appeals statute; however, one would not expect to find appeal- 
related provisions in the substantive expunction statutes. Chapter 14 is 
entitled “Criminal Law” and, unlike Chapter 15A, contains the bulk of 
the statutory provisions dealing with substantive criminal offenses to be 
found in the General Statutes. The majority mistakenly relies on State 
v. Whitehurst, 212 N.C. 300, 193 S.E. 657 (1937), to support its conclu- 
sion when that case involved the construction of a substantive criminal 
statute relating to embezzlement rather than to ancillary proceedings 
such as expunction motions. 
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Contrary to the majority’s view that “the process for an expunction is 
straightforward and more ministerial than deliberative,” a final expunc- 
tion decision involves both legal analysis and an exercise of discretion. 
N.C.G.S. § 15A-145.5(c) (stating that, if the trial court finds the petitioner 
has satisfactorily met the statutory requirements, “it may order that 
such person be restored, in the contemplation of the law, to the status 
the person occupied before such arrest” (emphasis added)). When the 
trial court exercises discretion, those decisions are reviewed for abuse 
of discretion; however, here the State raises a purely legal issue which 
appears to be one of first impression regarding the applicability of the 
expunction statute to various convictions. Furthermore, the cases cited 
by the majority in which appellate review occurred demonstrate the 
need for appellate guidance. In all cited cases, the trial court’s decision 
was reversed. See State v. Frazier, 206 N.C. App. 306, 697 S.E.2d 467 
(2010) (reversing the trial court’s grant of expunction); In re Robinson, 
172 N.C. App. 272, 615 S.E.2d 884 (2005) (same); In re Expungement for 
Spencer, 140 N.C. App. 776, 538 S.E.2d 236 (2000) (same); see also In 
re Expungement for Kearney, 174 N.C. App. 213, 620 S.E.2d 276 (2005) 
(reversing in part and affirming in part an order granting expunction). 
Appellate review brings consistency to expunction decisions. 


This case in particular highlights the need for appellate review when 
the trial court grappled with an issue of statutory interpretation that 
appears to be one of first impression. Section 7A-27 provides the statu- 
tory authorization for such review. Therefore, I dissent. 


Justices ERVIN and DAVIS join in this dissenting opinion. 
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STATE OF NORTH CAROLINA 
V. 
RAMELLE MILEK LOFTON 


No. 143PA18 
Filed 10 May 2019 


Indictment and Information—manufacture of marijuana—intent 
to distribute 
The indictment charging defendant with manufacture of mari- 
juana was sufficient where it alleged that defendant manufactured 
marijuana by “producing, preparing, propagating and processing” 
but did not allege that defendant acted with an intent to distribute. 
While one of the alleged means of manufacture required a showing 
of intent to distribute, the other three did not. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, N.C. App. , 816 S.E.2d 207 
(2018), finding no error in part and vacating in part a judgment entered 
on 20 July 2016 by Judge Martin B. McGee in Superior Court, Wayne 
County. Heard in the Supreme Court on 5 March 2019. 








Joshua H. Stein, Attorney General, by Joseph L. Hyde, Assistant 
Attorney General, for the State-appellant. 


William D. Spence for defendant-appellee. 


ERVIN, Justice. 


The issue before the Court in this case is whether an indictment 
returned for the purpose of charging defendant Ramelle Milek Lofton 
with manufacturing marijuana is fatally defective because it fails to 
allege that defendant acted with an “intent to distribute.” After careful 
consideration of the record in light of the applicable law, we reverse the 
Court of Appeals’ decision to vacate defendant’s manufacturing mari- 
juana conviction and remand this case to the Court of Appeals for con- 
sideration of defendant’s challenge to the sufficiency of the evidence to 
support that conviction. 
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On 20 January 2015, officers of the Goldsboro Police Department 
obtained the issuance of a warrant authorizing a search of defendant’s 
residence. While executing this search warrant, investigating officers 
discovered loose marijuana seeds and stems, a marijuana grinder, a digi- 
tal scale, cigar wrappers, and clear plastic bags with green residue in a 
dresser and aluminum foil-lined walls and a light hanging from a hanger 
above a blue plastic container that had dirt in its corners, a container 
lid into which circular holes had been cut, and a stack of perforated 
Styrofoam cups in a closet. In addition, investigating officers seized a 
bag of fertilizer, planting rocks, and a book containing instructions for 
growing marijuana from the closet. After these items had been discov- 
ered, defendant admitted to the investigating officers that he had cre- 
ated the growing facility, that the materials discovered in the residence 
belonged to him, and that he had attempted to grow marijuana five or 
six years earlier. 


On 2 May 2016, the Wayne County grand jury returned a bill of 
indictment charging defendant with manufacturing marijuana, posses- 
sion of drug paraphernalia, and possession of marijuana. In the indict- 
ment returned against defendant for the purpose of charging him with 
manufacturing marijuana, the grand jury alleged that defendant “unlaw- 
fully, willfully and feloniously did manufacture [marijuana] . . . by pro- 
ducing, preparing, propagating and processing a controlled substance.” 
The charges against defendant came on for trial before the trial court 
and a jury at the 18 July 2016 criminal session of Superior Court, Wayne 
County. On 20 July 2016, the jury returned a verdict convicting defen- 
dant of attempting to manufacture marijuana and possessing marijuana 
and acquitting defendant of possessing drug paraphernalia. Based upon 
the jury’s verdict, the trial court consolidated defendant’s convictions 
for judgment and sentenced defendant to a term of six to seventeen 
months imprisonment, suspended defendant’s sentence, and placed him 
on supervised probation for a period of twenty-four months. Defendant 
noted an appeal to the Court of Appeals from the trial court’s judgment. 


In seeking relief from the trial court’s judgment before the Court of 
Appeals, defendant argued that the trial court had erred by denying his 
motion to dismiss the manufacturing marijuana charge for insufficiency 
of the evidence. On 1 May 2018, the Court of Appeals filed an opinion 
finding no error in defendant’s conviction for possessing marijuana and 
vacating defendant’s attempted manufacturing marijuana conviction on 
the grounds that the indictment underlying that conviction was fatally 
defective given the failure of the manufacturing marijuana indictment 
to allege that defendant had acted with an “intent to distribute.” State 
v. Lofton, N.C. App. , , 816 S.E.2d 207, 211 (2018). 
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In reaching this result, the Court of Appeals relied upon this Court’s 
decision in State v. Brown, 310 N.C. 563, 313 S.E.2d 585 (1984) (citing 
State v. Childers, 41 N.C. App. 729, 732, 255 S.E.2d 654, 656-57, disc. rev. 
denied, 298 N.C. 302, 259 S.E.2d 916 (1979)), which stated that a con- 
viction for manufacturing a controlled substance “does not require an 
intent to distribute unless the activity constituting manufacture is prepa- 
ration or compounding.” Lofton, __ N.C. App. at ___, 816 S.E.2d at 210 
(emphasis omitted) (quoting Brown, 310 N.C. at 568, 313 S.E.2d at 588). 
In view of the fact that the indictment returned against defendant for 
the purpose of charging him with manufacturing marijuana “included 
preparation as a basis” for its contention that defendant had unlaw- 
fully manufactured marijuana, the Court of Appeals concluded that the 
indictment “failed to allege a required element—intent to distribute.” Id. 
at__, 816 S.E.2d at 211. As a result, “because the State chose to allege 
four separate bases pursuant to which it could attempt to prove [d]efen- 
dant’s guilt of the single count of manufacturing a controlled substance,” 
the Court of Appeals concluded that “it was necessary that all four of 
those bases were alleged with sufficiency” in the indictment in order “to 
confer jurisdiction on the trial court for the manufacturing charge,” with 
“[t]he omission of the element of intent from the indictment charging 
[djefendant of manufacturing a controlled substance constitut[ing] a 
fatal defect.” Id. at__, 816 S.E.2d at 211. 


On 24 May 2018, the State filed a petition seeking discretionary 
review of the Court of Appeals’ decision. In its petition, the State argued 
that “[a]n indictment alleging a violation of Section 90-95(a)(1) need 
not contain allegations negating every statutory exclusion,” citing State 
v. Land, 223 N.C. App. 305, 311, 733 S.E.2d 588, 592 (2012), aff'd, 366 
N.C. 550, 742 S.E.2d 803 (2013) cholding that an indictment charging the 
unlawful delivery of marijuana did not need to allege that the defendant 
had received no remuneration on the grounds that, since the defendant’s 
guilt could be proved by either evidence of a transfer of more than five 
grams or a transfer for remuneration and since, as stated in Land, “the 
methods of proof set out in [Section] 90-95(b)(2) are mere evidentiary 
matters, they need not be included in the indictment” (alterations in 
the petition)). In addition, the State contended that “it was not neces- 
sary to specify the manner of manufacturing, and the terms ‘producing, 
preparing, propagating, and processing’ may be disregarded as surplus- 
age,” citing State v. Miranda, 235 N.C. App. 601, 607, 762 S.E.2d 349, 354 
(2014). According to the State, even though “intent to distribute is an 
‘element’ of manufacturing, in the sense that the State has to disprove 
preparation for personal use at trial,” “it does not follow that intent to 
distribute is an element, in the sense that an indictment which omits it 
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is fatally defective.” As a result of the fact that this case represents the 
first occasion upon which “the Court of Appeals [found] an indictment 
for manufacturing defective for failure to allege intent to distribute” and 
“created an entirely new rule for indictments without notice or hearing 
from either of the parties on appeal,” the State urged us to grant further 
review in this case.! On 5 December 2018, the Court granted the State’s 
discretionary review petition. 


In seeking to persuade us to reverse the Court of Appeals’ decision in 
this case, the State begins by arguing that “[a]n indictment need not con- 
tain ‘allegations of an evidentiary nature,’ ” citing N.C.G.S. §15A-924(a)(5) 
(2015), with such unnecessary allegations “includ[ing] methods of prov- 
ing such crimes.” Although an indictment must, “[e]xcept where a short 
form is authorized,” “allege all the essential elements of the offense,” 
citing State v. Jerrett, 309 N.C. 239, 259, 307 S.E.2d 339, 350 (1988), 
“le]videntiary matters need not be alleged,” quoting State v. Coker, 312 
N.C. 482, 437, 323 S.E.2d 343, 347 (1984). In addition, the State asserts 
that “[t]he use of a conjunctive . . . does not require the State to prove 
various alternative matters alleged,” quoting State v. Montgomery, 331 
N.C. 559, 569, 417 S.E.2d 742, 747 (1992) (alterations in original). As a 
result, the State contends that “[a]n indictment is not fatally defective 
so long as one of the alternatives stated sufficiently alleges an offense,” 
citing State v. Ellis, 368 N.C. 342, 347, 776 S.E.2d 675, 679 (2015). 


As the Court of Appeals concluded in Childers, 41 N.C. App. at 732, 
255 S.E.2d at 656-57, and this Court concluded in Brown, 310 N.C. at 568, 
313 S.E.2d at 588, “the offense of manufacturing a controlled substance 
does not require an intent to distribute unless the activity constituting 
manufacture is preparation or compounding,” id. at 568, 313 S.E.2d at 
588. Arguing in reliance upon the Court of Appeals’ decision in Land, 
223 N.C. App. at 310-11, 733 S.E. 2d at 592, the State contends that, since 
the “ultimate fact” that the State must establish to support a manufactur- 
ing marijuana conviction is “manufacture” and since the various meth- 
ods of manufacture “are evidentiary matters that need not be included 
in the indictment,” citing Coker, 312 N.C. at 437, 323 S.E.2d at 347 (stat- 
ing that “[e]videntiary matters need not be alleged”), there was no need 
for the indictment returned for the purpose of charging defendant with 
manufacturing marijuana in this case to allege that defendant acted 
with an “intent to distribute.” 


Although the indictment returned against defendant for the pur- 
pose of charging him with manufacturing marijuana did allege that he 





1. Defendant did not file a response to the State’s discretionary review petition. 
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committed the offense in question “by producing, preparing, propagat- 
ing and processing” marijuana, the State contends that these allegations 
are “harmless surplusage and may properly be disregarded,” citing State 
v. Pickens, 346 N.C. 628, 646, 488 S.E.2d 162, 172 (1997). Even if alleg- 
ing that defendant acted with the “intent to distribute” was necessary 
to charge defendant with manufacturing marijuana by “preparing,” the 
absence of such an “intent to distribute” allegation did “not invalidate 
the indictment” given that “[a]lleging various methods of proof did not 
obligate the State to prove each one,” citing Montgomery, 331 N.C. at 
569, 417 S.E.2d at 747, and Ellis, 368 N.C. at 347, 776 S.E.2d at 679. As 
a result, since “[t]he Court of Appeals’ . . . assertion that the State must 
prove each alternative method of proof alleged in the indictment is flatly 
contradicted by this Court’s binding precedent,” citing Montgomery, 331 
N.C. at 569, 417 S.E.2d at 747, and State v. Birdsong, 325 N.C. 418, 422, 
384 S.E.2d 5, 8 (1989), the State contends that the “Court of Appeals erred 
in finding the omission [of an ‘intent to distribute’ allegation] ‘tainted’ the 
indictment, which sufficiently alleged manufacture by other means.” 


In arguing that the Court should affirm the Court of Appeals’ deci- 
sion to vacate his attempted manufacturing marijuana conviction, 
defendant contends that, “if ‘intent to distribute’ is an element of the 
crime of manufacturing marijuana by preparation, and the State chooses 
to allege manufacturing by preparation, then ‘with intent to distribute’ 
must also be alleged within the bill of indictment.” In light of this Court’s 
decision in Brown, 310 N.C. at 569, 313 S.E.2d at 588, that “intent to dis- 
tribute is an essential element of the felony of manufacturing marijuana 
by preparation” and the fact that “preparation is included within the 
manufacturing indictment,” defendant contends that an “ ‘intent to dis- 
tribute’ must also be included.” In defendant’s view, the State’s reliance 
upon the Court of Appeals’ decision in Land, 223 N.C. App. at 310-11, 733 
S.E. 2d at 592, is misplaced given that Land “involved delivery of a con- 
trolled substance rather than manufacturing[.]” After conceding that the 
Court of Appeals’ logic appears to conflict with this Court’s decision in 
Montgomery, 331 N.C. at 569, 417 S.E.2d at 747, concerning the effect of 
the use of disjunctive language in indictments, defendant contends that 
this apparent error does not necessitate a decision to overturn the Court 
of Appeals’ decision in light of the Court of Appeals’ express statement 
that the language in question “d[id] not impact [its] jurisdictional analy- 
sis.” As a result, given that the State chose “to word the indictment as it 
did,” defendant asserts that the Court of Appeals correctly held that “the 
jury was allowed to convict [d]efendant on a theory of manufacturing 
a controlled substance that was not supported by a valid indictment.” 
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According to well-established North Carolina law, “a valid bill of 
indictment is essential to the jurisdiction of the trial court to try an 
accused for a felony.” State v. Campbell, 368 N.C. 83, 86, 772 S.E.2d 
440, 443 (2015) (quoting State v. Sturdivant, 304 N.C. 293, 308, 283 
S.E.2d 719, 729 (1981) (citations omitted)). N.C.G.S. § 15A-924(a)(5) 
requires that a criminal pleading contain “[a] plain and concise factual 
statement in each count which, without allegations of an evidentiary 
nature, asserts facts supporting every element of a criminal offense and 
the defendant’s commission thereof with sufficient precision clearly to 
apprise the defendant . . . of the conduct which is the subject of the 
accusation.” N.C.G.S. § 15A-924(a)(5) (2017). Thus, “an indictment ‘must 
allege lucidly and accurately all the essential elements of the offense 
endeavored to be charged.’ ” State v. Hunt, 357 N.C. 257, 267, 582 S.E.2d 
593, 600 (citation omitted), cert. denied, 539 U.S. 985, 124 S. Ct. 44, 156 
L. Ed. 2d 702 (2003). Put another way, an indictment suffices to charge 
a defendant with a criminal offense if the defendant would be guilty of 
committing a crime if the jury found beyond a reasonable doubt that the 
defendant had acted in the manner described in the indictment. “A valid 
indictment, among other things, serves to ‘identify the offense’ being 
charged with certainty, to ‘enable the accused to prepare for trial,’ and 
to ‘enable the court, upon conviction, to pronounce [the] sentence.’ ” 
State v. Rankin, 371 N.C. 885, 886, 821 S.E.2d 787, 790 (2018) (quot- 
ing State v. Saults, 294 N.C. 722, 726, 242 S.E.2d 801, 805 (1978)). The 
facial validity of an indictment “should be judged based solely upon the 
language of the criminal pleading in question without giving any con- 
sideration to the evidence that is ultimately offered in support of the 
accusation contained in that pleading.” Ellis, 368 N.C. at 347, 776 S.E.2d 
at 679. “The alleged failure of a criminal pleading to charge the essential 
elements of a stated offense is an error of law that this Court reviews de 
novo.” State v. Williams, 368 N.C. 620, 622, 781 S.E.2d 268, 270 (2016) 
(citing Sturdivant, 304 N.C. at 308-11, 283 S.E.2d at 729-31). As a result, 
the ultimate issue for our consideration in this case is whether the alle- 
gations contained in the indictment returned against defendant for the 
purpose of charging him with manufacturing marijuana, if sustained by 
proof, suffice to establish his guilt of the offense in question. 





2. Asa result of the fact that an indictment will support a conviction “of the crime 
charged therein or of a less degree of the same crime, or of an attempt to commit the 
crime so charged, or of an attempt to commit a less degree of the same crime,” N.C.G.S. 
§ 15-170 (2017), defendant’s conviction for the attempted manufacture of marijuana 
rested upon the indictment returned against him for the purpose of charging him with 
manufacturing marijuana. 


222 IN THE SUPREME COURT 


STATE v. LOFTON 
[3872 N.C. 216 (2019)] 


N.C.G.S. § 90-95(a)(1) makes it unlawful “[t]o manufacture, sell or 
deliver, or possess with intent to manufacture, sell or deliver, a controlled 
substance,” N.C.G.S. § 90-95(a)(1) (Supp. 2018), with “manufacture” 
being defined as including “the production, preparation, propaga- 
tion, compounding, . . . or processing of a controlled substance by any 
means,” but excluding “the preparation or compounding of a controlled 
substance by an individual for his own use,” id. § 90-87(15) (2017). In 
light of the relevant statutory language, this Court held in Brown that 
“the offense of manufacturing a controlled substance does not require 
an intent to distribute unless the activity constituting manufacture is 
preparation or compounding.” Brown, 310 N.C. at 568, 313 S.E.2d at 588. 
As a result, this Court has clearly held that, to establish a defendant’s 
guilt of manufacturing a controlled substance by “preparing” or “com- 
pounding” that controlled substance, the State must prove beyond a 
reasonable doubt that the defendant “prepared” or “compounded” the 
controlled substance in question with the “intent to distribute” it. 


Although the State argues that the ultimate fact that the State must 
prove to establish defendant’s guilt of manufacturing a controlled sub- 
stance in violation of N.C.G.S. § 90-95(a)(1) is that defendant “manufac- 
tured” the controlled substance in question and that the specific manner 
in which defendant “manufactured” that controlled substance need 
not be alleged in a valid indictment, we need not determine whether 
this argument is or is not valid to properly decide this case. As we have 
already noted, the indictment returned against defendant for the purpose 
of charging him with manufacturing marijuana alleged the defendant 
“did manufacture [marijuana] . . . by producing, preparing, propagating 
and processing” it. Thus, the indictment at issue in this case alleged that 
defendant manufactured marijuana in four different ways, one of which 
required a showing of an “intent to distribute” in order for the State to 
obtain a conviction and three of which did not. 


After acknowledging that certain of the ways in which defendant 
allegedly manufactured marijuana did not require proof that defendant 
acted with an “intent to distribute,” the Court of Appeals concluded that 
“it was necessary that all four of those bases were alleged with suffi- 
ciency to confer jurisdiction on the trial court for the manufacturing 
charge.” Lofton, ___ N.C. App. at ___, 816 S.E.2d at 211 (emphasis omit- 
ted). The result reached by the Court of Appeals with respect to this issue 
is, however, precluded by our prior indictment-related jurisprudence, 
which, as the State notes, establishes that “[t]he use of a conjunctive in 
the indictment does not require the State to prove various alternative 
matters alleged,” Montgomery, 331 N.C. at 569, 417 S.E.2d at 747 (citing 
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State v. Williams, 314 N.C. 337, 356, 333 S.E.2d 708, 721 (1985)), and 
that “[t]he use of the conjunctive form to express alternative theories 
of conviction is proper,” Birdsong, 325 N.C. at 422-23, 384 S.E.2d at 7-8 
(first citing State v. Swaney, 277 N.C. 602, 612, 178 S.E.2d 399, 405, cert. 
denied, 402 U.S. 1006, 91S. Ct. 2199, 29 L. Ed. 2d 428 (1971); then citing 
State v. Moore, 315 N.C. 738, 743, 340 S.E.2d 401, 404 (1986) (stating that, 
while “the indictment may allege more than one purpose for the kidnap- 
ping, the State has to prove only one of the alleged purposes in order 
to sustain a conviction of kidnapping”); and then citing State v. Gray, 
292 N.C. 270, 298, 233 S.E.2d 905, 920 (1977) (opining that, “[w]here 
an indictment sets forth conjunctively two means by which the crime 
charged may have been committed, there is no fatal variance between 
indictment and proof when the state offers evidence supporting only 
one of the means charged”)). In the same vein, we recently held, in a 
case in which the State alleged that “injury to personal property was 
committed against multiple entities, at least one of which is capable of 
owning property,” that the “pleading is not facially invalid.” Ellis, 368 
N.C. at 347, 776 S.E.2d at 679. Assuming, without in any way deciding, 
that a valid indictment charging that a defendant manufactured a con- 
trolled substance by “preparing” or “compounding” must allege that the 
defendant acted with an intent to distribute, the indictment returned 
against defendant for the purpose of charging him with manufacturing a 
controlled substance in this case sufficed to give the trial court jurisdic- 
tion to enter judgment against defendant based upon his conviction for 
manufacturing marijuana given that it also alleged that defendant manu- 
factured marijuana by “producing,” “propagating,” and “processing” it. 


Although both the Court of Appeals and defendant assert that a 
decision to uphold the facial validity of the indictment returned against 
defendant for the purpose of charging him with manufacturing mari- 
juana would allow the jury “to convict [d]efendant on a theory of man- 
ufacturing a controlled substance that was not supported by a valid 
indictment,” Lofton, __ N.C. App. at ____, 816 S.E.2d at 211, this concern 
rests upon a failure to recognize the difference between a challenge to 
the facial validity of an indictment, which raises a jurisdictional issue, 
and a challenge to the trial court’s instructions, which does not. Simply 
put, the concern expressed by the Court of Appeals and defendant is 
properly raised by challenging the trial court’s decision to instruct the 
jury that it could convict defendant on the basis of a theory not sup- 
ported by the indictment rather than on the basis of a challenge to the 
facial validity of the indictment. However, given that the issue before 
us in this case is whether the indictment returned against defendant for 
the purpose of charging him with manufacturing marijuana was fatally 
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defective rather than whether the trial court erroneously instructed the 
jury on the basis of a theory that had not been alleged in the relevant 
indictment, the concern expressed by both the Court of Appeals and 
defendant has no bearing upon the proper resolution of the issue that is 
before us in this case. 


Thus, for all of these reasons, we hold that the indictment returned 
against defendant for the purpose of charging him with manufacturing 
marijuana was not fatally defective and that the Court of Appeals erred 
by reaching a contrary conclusion. As a result, the Court of Appeals’ 
decision is reversed and this case is remanded to the Court of Appeals 
for consideration of defendant’s challenge to the sufficiency of the evi- 
dence to support his attempted manufacturing marijuana conviction. 


REVERSED AND REMANDED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 
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STATE OF NORTH CAROLINA 
V. 
TIMOTHY GLEN MILLS 


No. 526A13-2 
Filed 10 May 2019 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the unpublished deci- 
sion of a divided panel of the Court of Appeals, __—~\N.C. App. ___, 813 
S.E.2d 478 (2018), reversing an order denying defendant’s motion for 
appropriate relief entered on 13 September 2016 by Judge Marvin P. 
Pope, Jr. in Superior Court, McDowell County, and remanding for a new 
trial. Heard in the Supreme Court on 8 April 2019. 


Joshua H. Stein, Attorney General, by Sherri Horner Lawrence, 
Assistant Attorney General, for the State-appellant. 


N.C. Prisoner Legal Services, Inc., by Mary E. McNeill, for 
defendant-appellee. 


PER CURIAM. 
AFFIRMED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 
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STATE OF NORTH CAROLINA 
v. 
WILLOUGHBY HENEREY MUMMA 


No. 90PA18 
Filed 10 May 2019 


Evidence—photographs—reviewed in jury room—no prejudi- 
cial error 

While the trial court erred in a domestic second-degree mur- 
der prosecution by allowing the jury to examine in the jury room 
without defendant’s consent 179 photographs that had been admit- 
ted into evidence, that error was not prejudicial given the exten- 
sive evidence of defendant’s guilt and the weakness of defendant’s 
claim of self-defense when considered in conjunction with the other 
evidence in the record. The relevant inquiry was not the impact of 
the photographs on the jury, but whether viewing the photographs 
in the jury room adversely affected defendant’s chances for a more 
favorable outcome at trial. 


Criminal Law—self-defense—aggressor instruction 

There was no plain error in a trial court giving an aggressor 
instruction in a domestic second-degree murder prosecution in 
which defendant claimed self-defense. Defendant’s claim rested 
on his otherwise unsupported testimony and the record contained 
ample justification for questioning the credibility of defendant’s 
account of events. 


Justice DAVIS did not participate in the consideration or decision 


of this case. 


decision of the Court of Appeals, 


Justice EARLS concurring part and dissenting in part. 


On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) of a divided 
N.C. App. , 811 S.E.2d 215 








(2018), finding no prejudicial error upon appeal from a judgment entered 
on 10 June 2016 by Judge Marvin P. Pope, Jr. in Superior Court, Swain 
County. Heard in the Supreme Court on 4 March 2019. 


Joshua H. Stein, Attorney General, by Sherri Horner Lawrence, 
Assistant Attorney General, for the State. 
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Meghan Adelle Jones for defendant-appellant. 


ERVIN, Justice. 


The issues before us in this case concern whether the Court of 
Appeals erred by determining that the trial court did not commit prej- 
udicial error by allowing the jury, without the consent of the parties, 
to review certain photographs that had been admitted into evidence in 
the jury room and did not commit plain error by instructing the jury 
concerning the effect of a determination that defendant Willoughby 
Henerey Mumma was the “aggressor” upon defendant’s right to act in 
self-defense. After carefully considering the record in light of the appli- 
cable law, we hold that defendant was not prejudiced by the trial court’s 
decision to allow the jury to review the photographs in the jury room 
without his consent and that the trial court’s decision to include an 
“aggressor” instruction in its discussion of the law of self-defense did 
not constitute plain error. As a result, we modify and affirm the decision 
of the Court of Appeals. 


I. Factual Background 





A. Substantive Facts 


On 9 November 2011, defendant lived with his wife, Amy Chapman, 
and her fifteen-year-old son, Christopher Robinson. At approximately 
5:30 p.m. on that date, when Mr. Robinson came home after visiting 
his girlfriend following school, he discovered that defendant and his 
mother were consuming Clonopin and drinking alcohol. Between 8:00 
and 8:30 p.m., Ms. Chapman got a ride to the store, where she purchased 
more alcohol. 





From 8:11 until 8:21 p.m., defendant had a text message exchange 
with his friend, Dewayne Bradley, during which defendant stated that: 


Defendant: Im goin 2 kil her. 

Mr. Bradley: Please dont. 

Defendant: Im goin 2 I cant take. 

Mr. Bradley: Man just walk down the road. 


Defendant: Do u have ne lime? 





Mr. Bradley: Noooooo just chill. 


Defendant: No Im over it I cant take no more I luv u bro. 
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Mr. Bradley: Please lessen to me. 

Defendant: Im sorry I have 2. 

Mr. Bradley: Man, Ill come and get 2morr my word. 
Defendant: Line wil get rid of the body. 


Subsequently, Ms. Chapman purchased additional pills from an acquain- 
tance who came to the residence in which she, defendant, and Mr. 
Robinson resided. 


At approximately 9:45 p.m., Mr. Robinson awoke; heard an argu- 
ment between defendant and Ms. Chapman; entered their bedroom, in 
which the couple was sitting adjacent to each other on the bed; urged 
them to stop arguing; and then went back to bed himself. Defendant 
claimed that, later on the same evening, Ms. Chapman, who had taken a 
shower while he was still sitting on the bed, emerged from the bathroom 
with a knife and attacked him with it. After gaining control of the knife, 
defendant stabbed Ms. Chapman to death. 


The next morning, defendant sent several text messages to Mr. 
Bradley in which he requested Mr. Bradley to drive Mr. Robinson to 
school. After Mr. Bradley and his wife, who was driving the couple’s 
vehicle, arrived, Mr. Bradley entered the house. At that time, defendant 
showed Mr. Bradley the body of Ms. Chapman, which was lying on the 
floor of a closet in the bedroom that the two of them had shared. Upon 
seeing Ms. Chapman’s body, Mr. Bradley quickly left the residence, reen- 
tered his vehicle, and told his wife and Mr. Robinson to lock the doors to 
prevent defendant from accessing the vehicle. After his wife had driven 
away from the residence, Mr. Bradley informed Mr. Robinson that his 
mother was dead and called for emergency assistance. Defendant, who 
had entered the woods behind the residence, was taken into custody at 
approximately 5:18 p.m. 


B. Procedural History 





1. Trial Court Proceedings 





On 22 November 2011, the Swain County grand jury returned a bill 
of indictment charging defendant with first-degree murder. The charge 
against defendant came on for trial before Judge Marvin P. Pope, Jr., 
and a jury at the 23 May 2016 criminal session of the Superior Court, 
Swain County. At least one hundred and seventy-nine photographs 
were admitted into evidence during the trial, all but one of them with- 
out any objection from defendant. At the conclusion of the trial, the 
trial court, without any objection from defendant, instructed the jury 
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concerning the issue of self-defense. On a number of occasions during 
its self-defense instruction, the trial court stated that defendant would 
not be excused of murder or manslaughter on self-defense grounds if he 
“was the aggressor with the intent to kill or inflict serious bodily harm 
upon the deceased.” 


While the jury deliberated, it sent a note to the trial court in which 
it requested “Evidence — ALL PHOTOS PLEASE.” After noting that “it’s 
in the Court’s discretion,” defendant’s trial counsel objected to allowing 
the jury to review the photographs in the jury room and stated his pref- 
erence “for [the jurors] to rely on the testimony and recollection.” The 
trial court responded that, “In my discretion, I’m going to allow them to 
have all the photographs that have been introduced into evidence” and 
then had the photographs delivered to the jury room. 


After it had deliberated for approximately two hours, the jury sent 
the trial court a note indicating that it was divided eleven to one and was 
unable to reach a verdict. In response to the jury’s note, and at defen- 
dant’s request, the trial court instructed the jury in accordance with the 
United States Supreme Court’s decision in Allen v. United States, 164 
U.S. 492, 501-02, 17S. Ct. 154, 157, 41 L. Ed. 528, 530-31 (1896). Following 
further deliberations, the jury returned a verdict convicting defendant 
of second-degree murder. Based upon the jury’s verdict, the trial court 
entered a judgment sentencing defendant to a term of 180 to 225 months 
imprisonment. Defendant noted an appeal to the Court of Appeals from 
the trial court’s judgment. 


2. Appellate Proceedings 





In seeking relief from the trial court’s judgment before the Court of 
Appeals, defendant contended that the trial court had “violated a statu- 
tory mandate or committed plain error by giving erroneous jury instruc- 
tions on self-defense” and “erred by sending inflammatory photographs 
of the decedent’s body to the jury deliberation room.” State v. Mumma, 
N.C. App. __, , 811 S.E.2d 215, 218 (2018). In determining that 
“the trial court did not err in instructing the jury on the aggressor doc- 
trine where sufficient evidence supported the instruction,” id. at : 
811 S.E.2d at 220, the Court of Appeals noted that the “DVD recording of 
defendant’s 10 November 2011 interview with law enforcement officers 
[that] was played for the jury in which he described how [Ms. Chapman] 
came at him with the knife, he took the knife away from her, and pro- 
ceeded to get on top of her and stab her in the neck and then in the eye” 
showed that “defendant became the aggressor after he gained control 
of the knife and then proceeded to get on top of [Ms. Chapman] and 
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stab her,” id. at ___, 811 S.E.2d at 219. Despite defendant’s testimony 
that Ms. Chapman “kept trying to regain control of the knife,” the Court 
of Appeals noted that “defendant not only maintained control of the 
knife throughout the remainder of the fight, but he also continued 
the fight until [Ms. Chapman] was killed.” Jd. at__, 811 S.E.2d at 219. In 
view of the fact that defendant “had no visible injuries aside from a few 
scratches” while Ms. Chapman sustained multiple serious wounds and 
the fact that “defendant sent multiple text messages stating he was going 
to kill” Ms. Chapman, the Court of Appeals concluded that there was 
“sufficient evidence from which a jury could find that defendant was the 
aggressor.” Id. at , 811 S.E.2d at 220. 





In addition, the Court of Appeals held, in reliance upon this Court’s 
decision in State v. Cunningham, 344 N.C. 341, 364, 474 S.E.2d 772, 783 
(1996) (stating that, “[a]lthough the defendant did not object to the send- 
ing of the exhibits to the jury room, he did not consent to it as required 
by the statute”; however, “[i]n light of the strong evidence against the 
defendant, letting the jury have these items of evidence in the jury room 
could not have affected the outcome”), that, even if sending the photo- 
graphic exhibits to the jury room constituted error, any such error “was 
harmless where defendant has failed to establish that he was prejudiced 
in light of the overwhelming evidence of [his] guilt.” Mumma, __ N.C. 
App. at__, 811 S.E.2d at 221. In reaching this conclusion, the Court of 
Appeals determined that “the photographs of the injuries ... were... 
relevant to show the type, severity, and number of injuries sustained 
by the deceased,” “the extent and nature of her injuries,” and “the loca- 
tion and position — inside a closet — in which she was found by law 
enforcement” officers, with these photographs constituting “the best 
evidence to help illustrate the responding officers’ testimony.” Jd. at__, 
811 S.E.2d at 221. After noting that defendant had failed to object to the 
admission of the photographs that the jury viewed in the jury room into 
evidence, the Court of Appeals held that defendant “has not established 
how he was prejudiced by the trial court’s decision to allow the jurors 
to review photographic exhibits which they had already seen” given that 
the record contained “more than sufficient evidence for a jury to find 
beyond a reasonable doubt that defendant committed second-degree 
murder and did not act in self-defense,” including the expert testimony of 
the pathologist who testified for the State, defendant’s own testimony, 
and the text messages that defendant had sent to Mr. Bradley. Jd. at ___, 
811 S.E.2d at 221.1 





1. The Court of Appeals also held that the trial court did not err by failing to inter- 
vene ex mero motu during the State’s closing argument; however, this issue has not been 
brought forward for our consideration. Mumma, ___ N.C. App. at __, 811 S.E.2d at 223. 
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Judge Arrowood filed a dissenting opinion in which he stated that 
he would have held that “defendant has met his burden of establish- 
ing there is a reasonable possibility that,” had the photographs of Ms. 
Chapman’s body not been sent to the jury room without defendant’s con- 
sent, a different result would have been reached at trial. Jd. at __, 811 
S.E.2d at 223-24 (Arrowood, J., dissenting). In support of this determina- 
tion, Judge Arrowood 


consider[ed] the circumstances of this case in their 
entirety, including: the large number of photographs (179), 
the fact that many of the photographs were graphic, the 
fact that only the photographic evidence was taken to 
the jury room, the fact that the improper photographs 
were in the jury room for almost the entire deliberation, 
and, particularly noteworthy, the facts that the jury was 
deadlocked . . . and that the court provided instructions 
and verdict sheets to the jury with various options to find 
defendant guilty[.] 


Id. at__, 811 S.E.2d at 223-24. As a result, Judge Arrowood would have 
awarded defendant a new trial. 


After defendant’s appellate counsel was unable to obtain written 
authorization from defendant to file a timely notice of appeal from the 
Court of Appeals’ decision based upon Judge Arrowood’s dissent or a 
timely petition seeking discretionary review of the Court of Appeals’ 
decision, defendant filed a petition seeking the issuance of a writ of 
certiorari by this Court authorizing review of the Court of Appeals’ 
opinion on 26 May 2018. In seeking further review before this Court, 
defendant contended that the record provided ample justification for 
a finding that the trial court’s decision to allow the photographs that 
had been admitted into evidence to be reviewed in the jury room over 
defendant’s objection constituted prejudicial error and that the Court of 
Appeals’ decision to the contrary would have ordinarily been reviewable 
on the basis of Judge Arrowood’s dissent and, in addition, argued that 
the Court of Appeals’ decision to affirm the trial court’s instructions 
to the jury with respect to the “aggressor” issue conflicted with prior 
decisions of this Court and involved significant legal principles. The 
State, on the other hand, argued that the Court should deny defendant’s 
certiorari petition on the grounds that defendant had failed to adequately 
document his explanation for failing to note an appeal from or seek dis- 
cretionary review of the Court of Appeals’ decision in a timely manner, 
that the Court of Appeals had correctly held that the trial court’s deci- 
sion to allow the jury to review the photographs that had been admitted 
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into evidence at trial in the jury room during its deliberations did not 
prejudice defendant’s chances for a more favorable outcome at trial, and 
that the trial court did not err, much less commit plain error, in instruct- 
ing the jury concerning the “aggressor” doctrine. The Court allowed 
defendant’s certiorari petition on 7 June 2018. 


Il. Legal Analysis 
A. Allowing Review of the Exhibits in the Jury Room 








[1] In seeking to persuade us to reverse the Court of Appeals’ decision, 
defendant begins by contending that the Court of Appeals erred in deter- 
mining that the trial court’s decision to allow the members of the jury to 
review the photographs that had been admitted at trial in the jury room 
during its deliberations over defendant’s objection did not constitute 
prejudicial error. Arguing in reliance upon State v. Poe, 119 N.C. App. 
266, 274-75, 458 S.E.2d 242, 247-48, disc. rev. denied, 341 N.C. 423, 461 
S.E.2d 765 (1995), in which the Court of Appeals determined that the 
jury’s review of a witness statement in the jury room without the consent 
of all parties constituted prejudicial error, defendant contends that the 
photographs at issue in this case “may well have caused the jury to give 
greater weight to the State’s version of” whether defendant acted in self- 
defense given that a side-by-side comparison of the photographs of the 
injuries sustained by defendant and Ms. Chapman would have tended to 
persuade the jury that defendant did not deserve to be acquitted on the 
grounds of self-defense. Defendant juxtaposes N.C.G.S. § 15A-1233(b), 
which permits juries, “with consent of all parties,” to “take to the jury 
room exhibits and writings which have been received in evidence,” with 
N.C.G.S. § 15A-1233(a), which allows the jury to review items that have 
been admitted into evidence in the courtroom regardless of whether the 
parties agree to such a review, and contends that these statutory provi- 
sions make it clear that the “inspection of evidence in the jury room is 
categorically different from inspection in the courtroom.” In addition, 
defendant contends that our decision concerning whether the inspec- 
tion of evidence in the jury room in the absence of consent from both 
parties constitutes prejudicial error should be informed by N.C.G.S. 
§ 8C-1, Rule 403, which prohibits the admission of evidence when the 
probative value of that evidence is outweighed by the danger of unfair 
prejudice, with the application of that standard tending to indicate that 
the presence of the photographs that had been admitted into evidence, 
forty-one of which depict Ms. Chapman’s corpse, for nearly three hours 
in the jury room “likely inflamed the jury’s emotions” and led it to decide 
the case on an improper basis. 
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The State, on the other hand, asserts that any error that the trial 
court may have committed in allowing the jury to review the pho- 
tographs that were admitted into evidence in the jury room without 
defendant’s consent was harmless, with this contention resting, in part, 
upon the text messages that defendant sent to Mr. Bradley before Ms. 
Chapman’s death, defendant’s admission that he was able to obtain and 
keep control of the knife with which he stabbed Ms. Chapman, and the 
“very minor injuries” that defendant sustained in comparison to the mul- 
tiple, severe injuries that defendant inflicted upon Ms. Chapman. The 
State notes, among other things, that defendant objected to only one 
of the photographs that was admitted into evidence and that the trial 
court allowed the jury to review in the jury room and that the photo- 
graphs that the jury reviewed in the jury room in accordance with the 
trial court’s decision were “relevant, illustrative, and non-inflammatory.” 
Finally, the State points out that Poe, 119 N.C. App. 266, 458 S.E.2d 242, 
is not binding upon this Court and can, in any event, be distinguished 
from this case on the grounds that the photographs in this case, unlike 
the obviously incriminating witness statement at issue in Poe, did not 
“suggest a verdict” and instead “depicted what was shown in them and 
[were] not subject to any additional interpretation or inferences.” 


N.C.G.S. § 15A-1233(b) provides, in pertinent part, that, “[u]pon 
request by the jury and with consent of all parties, the judge may in his 
discretion permit the jury to take to the jury room exhibits and writings 
which have been received in evidence.” N.C.G.S. § 15A-1233(b) (2017). 
This Court has held that permitting juries to take evidence to the jury 
room without the consent of the parties constitutes error. Cunningham, 
344 N.C. at 364, 474 S.E.2d at 783 (assuming that the trial court erred by 
sending certain exhibits into the jury room for the jury’s review when 
the defendant, who did not object, “did not consent to it as required 
by the statute”); State v. Cannon, 341 N.C. 79, 83, 459 S.E.2d 238, 241 
(1995) (holding that the trial court erred by allowing the jury to review 
evidence in the jury room without the consent of all parties); State 
v. Huffstetler, 312 N.C. 92, 114, 322 S.E.2d 110, 124 (1984) (noting that 
this Court in State v. Barnett, 307 N.C. 608, 621, 300 S.E.2d 340, 347 
(1983), in dicta, “interpreted [N.C.G.S. § 15A-1233(b)] to mean that the 
consent of all parties is required before the jury may take evidence to 
the jury room”), cert. denied, 471 U.S. 1009, 105 S. Ct. 1877, 85 L. Ed. 2d 
169 (1985). In evaluating whether defendant was prejudiced by the trial 
court’s erroneous decision to allow the members of the jury to review 
items that had been introduced into evidence in the jury room without 
his consent, we examine whether “there is a reasonable possibility that, 
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had the error in question not been committed, a different result would 
have been reached,” N.C.G.S. § 15A-1443(a) (2017), with “[t]he burden 
of showing such prejudice under this subsection [placed] upon the 
defendant,” id.; see also Huffstetler, 312 N.C. at 114-15, 322 S.E.2d at 
124 (determining that the defendant had not met his burden of showing 
prejudice pursuant to N.C.G.S. § 15A-1443(a) when “[t]he photographs 
in question had been previously admitted into evidence and shown to 
the jury”; the trial court could, in its discretion, have allowed the jury 
to examine the photographs “closely and at length in the courtroom” 
pursuant to N.C.G.S. § 15A-1233(a); and “[o]ther evidence . . . linking the 
murder with the defendant was circumstantial, but compelling”). After 
carefully reviewing the record, we hold that, while the trial court erred 
by allowing the jury to examine the photographs that had been admitted 
into evidence in the jury room without defendant’s consent, that error 
was not prejudicial given the extensive evidence of defendant’s guilt and 
the weakness of defendant’s claim of self-defense when considered in 
conjunction with the other evidence contained in the record. 


We begin our analysis by noting that the extent, if any, to which any 
of the photographs in question were erroneously admitted into evidence 
in violation of N.C.G.S. § 8C-1, Rule 403 is irrelevant to the proper resolu- 
tion of the prejudice issue. All but one of the photographs upon which 
defendant’s claim relies were admitted into evidence and published to 
the jury without objection. In view of the fact that all of the photographs 
that the trial court allowed the jury to review in the jury room with- 
out defendant’s consent were admitted into evidence and the fact that 
defendant has not challenged the trial court’s decision to admit any of 
these photographs into evidence on appeal, we are necessarily required 
to assume that these photographs were properly admitted into evidence 
and to focus our prejudice analysis solely upon whether there is any 
reasonable possibility that the outcome of defendant’s trial would have 
been different if, rather than erroneously allowing jurors to see these 
photographs in the jury room, the trial court had either refused to allow 
the jury to review these photographs at all, forcing the jury to rely upon 
their review of these photographs earlier in the trial, or allowed the jury 
to examine the photographs in open court. In other words, the relevant 
issue for prejudice purposes is not the impact of the photographs them- 
selves upon the jury’s deliberations; instead the relevant issue is whether 
it is reasonably possible that the fact that the jury had an opportunity 
to review the photographs in the jury room, separate and apart from 
any inherent impact that those photographs may have had, adversely 
affected defendant’s chances for a more favorable outcome at trial. 
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As defendant correctly notes, the central issue before the jury at 
trial was whether defendant did or did not act in self-defense when he 
killed Ms. Chapman. In arguing that the trial court’s erroneous decision 
to allow the jury to review the photographs that had been admitted into 
evidence in the jury room without his consent prejudiced him, defen- 
dant argues that the lengthy period of time that the jury was allowed to 
have photographs of the injuries that were inflicted upon Ms. Chapman’s 
body and photographs of the relatively minor injuries that were inflicted 
upon him in its possession in the jury room could easily have led the 
jury to reject his self-defense claim when another jury that did not have 
access to these photographs in the jury room would have accepted it. 
We do not find this argument persuasive. 


Aside from the fact that the jury had already seen the crime scene 
and autopsy photographs of Ms. Chapman and the photographs depict- 
ing defendant after he had been taken into custody during defendant’s 
trial, the undisputed evidence tends to show that defendant inflicted 
severe injuries upon Ms. Chapman while sustaining only minor injuries 
himself. For example, Detective Daniel Iadonisi of the Cherokee Indian 
Police Department testified that Ms. Chapman had “wounds . . . on her 
face, her neck area, both sides of her neck .. . on the top of her head and 
... on her back,” while Sam Davis, M.D., a pathologist who autopsied 
Ms. Chapman’s body, told the jury that Ms. Chapman “appeared to have 
sustained fatal sharp instrument wounds of the neck and face,” includ- 
ing “two separate . . . lacerations of the skin . . . from the neck across the 
shoulder blade” that were “likely to have been delivered from the back”; 
a hematoma on the top of her head caused by “a forceful injury delivered 
to the body’; “a 3.3 centimeter stab wound to the right lateral neck” and 
a “stab wound of [the] left anterior neck,” either of which would, “if not 
treated within minutes,” have caused her to bleed to death; and a “poten- 
tially fatal” “stab injury of the right eye with perforation of the globe.” As 
a result, the record contained extensive evidence describing the nature 
and severity of Ms. Chapman’s injuries separate and apart from the pho- 
tographs that the jury was allowed to reexamine in the jury room. 


On the other hand, Detective Sean Birchfield of the Cherokee 
Indian Police Department, who took the photographs of defendant that 
were admitted into evidence, testified that he saw some scratches on 
defendant’s arms and legs and “a small cut” on the palm of defendant’s 
hand close to his pinky finger on the day after Ms. Chapman was killed. 
Similarly, Mr. Bradley testified that, when he saw defendant on the 
morning following the killing, defendant had “a few cuts” and “a couple 
scratches” on his hands. Finally, defendant answered in the negative 


236 IN THE SUPREME COURT 


STATE v. MUMMA 
[3872 N.C. 226 (2019)] 


when asked on cross-examination, “You didn’t need any medical treat- 
ment?” and “You didn’t need stitches?” Simply put, it is difficult for us to 
see how any comparison of the photographs depicting the injuries that 
Ms. Chapman and defendant sustained that the jury made in the jury 
room would have added much to the impact of the extensive evidence 
that the jury heard and saw concerning that subject in the courtroom. 


In addition to the relative severity of the injuries that Ms. Chapman 
and defendant sustained, the record contains extensive additional evi- 
dence tending to undercut defendant’s claim of self-defense. In addition 
to opining that the wounds to Ms. Chapman’s back had been inflicted 
from the rear, Dr. Davis testified that the injuries to Ms. Chapman’s hands 
were not “consistent with fighting” and were instead consistent “with 
being struck.” According to Dr. Davis, the wounds to Ms. Chapman’s 
hands were “defensive wounds” that had a “textbook appearance of 
being struck in a defensive posture,” injuries that led Dr. Davis to “con- 
clude that she was not striking, but rather being struck.” In addition, 
Agent Van Williams of the State Bureau of Investigation testified that 
defendant sent a series of text messages to Mr. Bradley during the final 
hours before the killing in which defendant stated that “Im goin 2 kil 
her,” that “Im goin 2 I cant take,” that “Im over it I cant take no more,” 
that obtaining lime would help him dispose of the body, that he wanted 
to obtain that substance from Mr. Bradley, and, when Mr. Bradley 
pleaded with him not to kill Ms. Chapman, defendant responded, “Im 
sorry I have 2.” Finally, defendant testified that, “[f]rom initial con- 
tact with the knife,” which he claimed to have grabbed to prevent Ms. 
Chapman from stabbing him in the face, “I never let go of it,” and that, 
despite the fact that Ms. Chapman was still holding the handle of the 
knife when he grabbed it, “when we fell before we both hit the ground, 
I had possession of the whole thing.” In view of the fact that the only 
evidence tending to show that defendant acted in self-defense was his 
own testimony, which the jury had an ample basis for disbelieving, 
and the “strong evidence against the defendant,” we conclude that “let- 
ting the jury have [the photographs] in the jury room could not have 
affected the outcome of the trial.” Cunningham, 344 N.C. at 364, 474 
S.E.2d at 783 (citing Huffstetler, 312 N.C. 92, 322 S.E.2d 110). 


Admittedly, the jury was allowed to view numerous photographs 
in the jury room. However, only forty-one of the one hundred and 
seventy-nine photographs that were admitted into evidence depicted Ms. 
Chapman’s body in any way, and the jury had already had an opportunity 
to examine these photographs in the courtroom. In addition, while the 
jury did inform the trial court during its deliberations that it was unable 
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to reach a unanimous verdict, the trial court had already allowed the 
jury to review the photographs that had been admitted into evidence in 
the jury room when the jury conveyed this message to the trial court. 
Moreover, the fact that the record contains evidence tending to show 
that Ms. Chapman engaged in violent conduct on other occasions pro- 
vides limited support for defendant’s claim of self-defense in light of the 
extensive evidence, viewed in its entirety, outlined earlier in this opin- 
ion. Finally, defendant’s contention to the contrary notwithstanding, his 
reliance upon self-defense in his effort to obtain an acquittal does not 
change the overall nature of the prejudice-related inquiry that we are 
required to make with respect to this issue, which, under our decisional 
law, necessarily focuses upon a determination of the reasonableness 
of the possibility that the jury would have found that defendant acted 
in self-defense in light of all of the relevant evidence rather than upon 
the nature of defendant’s defense. As a result, given the strength of the 
evidence tending to show that defendant did not act in self-defense, the 
relative complexity of the trial court’s instructions to the jury, the jury's 
decision to convict defendant of a lesser included offense, and the fact 
that the photographs about which defendant complains had already 
been delivered to the jury room when the jury claimed to be unable to 
reach a unanimous verdict, we hold that it is not reasonably possible 
that the jury would have returned a verdict more favorable to defen- 
dant had the trial court not allowed the jury to review the photographs 
that had been admitted into evidence and that its members had already 
seen during the course of defendant’s trial in the jury room during the 
jury’s deliberations and affirm the Court of Appeals’ determination to 
the same effect. 


B. “Aggressor” Instruction 





[2] Secondly, defendant contends that the Court of Appeals erred by 
unanimously determining that the trial court did not err “by instruct- 
ing the jury that self-defense was not available to [defendant] if he was 
the aggressor.” According to defendant, “no evidence was introduced 
showing that he was the aggressor,” with an aggressor for self-defense 
purposes being one who “aggressively and willingly enter[s] into the 
fight without legal excuse or provocation,” quoting State v. Norris, 303 
N.C. 526, 530, 279 S.E.2d 570, 572 (1981). We do not believe that defen- 
dant is entitled to relief from the trial court’s judgment on the basis of 
this contention. 


At trial, defendant testified that he was sitting on the bed when Ms. 
Chapman, who outweighed him by thirty to forty pounds, rushed at him 
with a knife, pulled him back down to the floor after they had fallen, and, 
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as defendant attempted to rise, bit and punched him in an effort to recover 
the knife that defendant had taken from her. Defendant claimed that he 
stabbed Ms. Chapman to death because he “had to end that fight [given 
that s]he was trying to get the knife back.” Based upon this testimony, 
defendant claims that Ms, Chapman was the aggressor for purposes of 
the confrontation that led to her death and that the Court of Appeals 
erred by upholding the trial court’s decision to include an “aggressor” 
instruction in describing the law of self-defense on the grounds that the 
evidence that defendant took the knife from Ms. Chapman and the text 
messages that defendant sent to Mr. Bradley “provid[ed] sufficient evi- 
dence from which a jury could find that defendant was the aggressor,” 
quoting Mumma, __N.C. App. at , 811 S.E.2d at 220. 





In defendant’s view, the Court of Appeals “conducted the wrong 
analysis” in upholding the trial court’s decision to give an “aggressor” 
instruction given that a person who is not the initial aggressor can only 
attain aggressor status if the initial aggressor has abandoned the fight 
and communicated that fact to his or her opponent, citing State v. Wynn, 
278 N.C. 518, 519, 180 S.E.2d 135, 139 (1971), and Cannon, 341 N.C. at 82, 
459 S.E.2d at 240-41. According to defendant, the Court of Appeals’ error 
rested, at least in part, upon its failure to “interpret [the evidence] in the 
light most favorable to the defendant” in deciding whether the delivery 
of an “aggressor” instruction was appropriate, citing State v. Holloman, 
369 N.C. 615, 625, 799 S.E.2d 824, 831 (2017). As result, defendant urges 
us to hold that the trial court erred by delivering an “aggressor” instruc- 
tion and to remand this case to the Court of Appeals to conduct the 
required prejudice analysis or, in the alternative, to determine that the 
multiple references to the possibility that defendant was the “aggressor” 
in the trial court’s self-defense instructions “had a probable impact on 
the jury’s finding that the defendant was guilty,” citing State v. Lawrence, 
365 N.C. 506, 517, 723 S.E.2d 326, 334 (2012). 


The State, on the other hand, contends that “[t]he Court of Appeals 
properly reviewed for plain error the trial court’s jury instruction on the 
aggressor doctrine where defendant did not object to the instruction and 
the trial evidence more than supported it.” In the State’s view, “[a]bsent 
the aggressor instruction, there is not a reasonable probability that the 
jury would have found that defendant acted in self-defense” given addi- 
tional factors that had to be considered in determining whether defen- 
dant acted in self-defense and the strength of the State’s evidence that 
defendant did not kill Ms. Chapman to protect himself from death or 
great bodily injury. In light of defendant’s testimony that he had control of 
the knife from virtually the instant that Ms. Chapman initially attempted 
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to stab him, Dr. Davis’s testimony that certain of Ms. Chapman’s wounds 
were defensive in nature and that certain other wounds that she had 
sustained had been inflicted upon her from the rear, the evidence con- 
cerning the disparity in the severity of the wounds that Ms. Chapman 
and defendant sustained, and the text messages that defendant sent to 
Mr. Bradley, the State contends that “[d]efendant has failed to establish 
error, much less plain error,” in challenging the trial court’s decision to 
deliver an “aggressor” instruction when describing the law applicable 
to defendant’s claim to have acted in self-defense. 


A trial court’s jury instructions should be “a correct statement of the 
law and... supported by the evidence.” State v. Conner, 345 N.C. 319, 
328, 480 S.E.2d 626, 629 (citation omitted), cert. denied, 522 U.S. 876, 
118 S. Ct. 196, 139 L. Ed. 2d 134 (1997).2 The trial court instructed the 
jury that: 


The defendant would be excused of first degree 
murder and second degree murder on the ground of self- 
defense if, first, the defendant believed that it was neces- 
sary to kill the victim in order to save the defendant from 
death or great bodily harm. 


And second, the circumstances, as they appeared to 
the defendant at the time, were sufficient to create such a 
belief in the mind of the person of ordinary firmness. 


In determining the reasonableness of the defendant’s 
belief, you should consider the circumstances as you 
find them to have existed from the evidence, including 
the size, age, and strength of the defendant, as compared 
to the victim, the fierceness of the assault, if any, upon 
the defendant; whether the victim had a weapon in the 





2. Although we have not addressed defendant’s challenge to the sufficiency of the 
evidence to support the delivery of an “aggressor” instruction on the merits, we do observe 
that, while defendant is correct in noting that the trial court should view the evidence in 
the light most favorable to the defendant in determining whether a defendant is entitled 
to the delivery of an instruction concerning an affirmative defense, Holloman, 369 N.C. 
at 625, 799 S.E.2d at 831, this principle does not apply to the determination of whether 
the trial court erred by addressing the “aggressor” doctrine in the course of instructing the 
jury concerning the law of self-defense. In determining whether a self-defense instruction 
should discuss the “aggressor” doctrine, the relevant issue is simply whether the record 
contains evidence from which the jury could infer that the defendant was acting as an 
“aggressor” at the time that he or she allegedly acted in self-defense. Cannon, 341 N.C. at 
82-83, 459 S.E.2d at 241 (stating that “the evidence in this case permits the inference that 
defendant was the aggressor at the time he shot the victim”). 
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victim’s possession, and the reputation, if any, of the vic- 
tim for danger and violence. 


The defendant would not be guilty of any murder or 
manslaughter if the defendant acted in self-defense, and if 
the defendant was not the aggressor in provoking the fight 
and did not use excessive force under the circumstances. 


One enters a fight voluntarily if one uses toward one’s 
opponent abusive language, which, considering all of the 
circumstances, is calculated and intended to provoke 
a fight. 


If the defendant voluntarily and without provocation 
entered the fight, the defendant would be considered the 
aggressor, unless the defendant thereafter attempted to 
abandon the fight and gave notice to the deceased that 
the defendant was doing so. In other words, a person who 
uses a defensive force is justified if the person withdraws 
in good faith from physical contact with the person who 
was provoked and indicates clearly that he desires to 
withdraw and terminate the use of force, but the person 
who was provoked continues or resumes the use of force. 


A person is also justified in using defensive force 
when the force used by the person who was provoked is 
so serious that the person using defensive force reason- 
ably believes that he was in imminent danger of death or 
serious bodily harm. 


The person using defensive force had no reasonable 
means to retreat, and the use of force likely to cause 
death or serious bodily harm was the only way to escape 
the danger. 


The defendant is not entitled to the benefit of self- 
defense if the defendant was the aggressor with the intent 
to kill or inflict serious bodily harm upon the deceased. 


Although defendant has contended on appeal that the record evidence 
did not support the trial court’s decision to instruct the jury concerning 
the effect of a determination that defendant was the “aggressor” at the 
time that he killed Ms. Chapman, he did not object to the delivery of an 
“aggressor” instruction at trial, thereby waiving his right to challenge the 
delivery of the “aggressor” instruction on appeal. N.C. R. App. P. 10(a)(2) 
(providing that “[a] party may not make any portion of the jury charge 
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or omission therefrom the basis of an issue presented on appeal unless 
the party objects thereto before the jury retires to consider its verdict, 
stating distinctly that to which objection is made and the grounds of the 
objection”). On the other hand, Rule of Appellate Procedure 10(a)(4) 
provides that “[iJn criminal cases, an issue that was not preserved by 
objection noted at trial and that is not deemed preserved by rule of law 
... may be made the basis of an issue presented on appeal when the judi- 
cial action questioned is specifically and distinctly contended to amount 
to plain error.” See Lawrence, 365 N.C. at 512, 723 S.E.2d at 330. As a 
result of defendant’s failure to object to the delivery of an “aggressor” 
instruction to the jury before the trial court, defendant is only entitled to 
argue that the delivery of the “aggressor” instruction constituted plain 
error,? under which defendant is not entitled to an award of appellate 
relief on the basis of the alleged error unless he can “demonstrate that a 
fundamental error occurred at trial,” id. at 518, 723 S.E.2d at 334, that 
“had a probable impact on the jury's finding that the defendant was 
guilty,” td. at 518, 723 S.E.2d at 334 (quoting State v. Odom, 307 N.C. 655, 
660, 300 S.E.2d 375, 378 (1983)). 


As this Court recently stated in State v. Juarez, 369 N.C. 351, 794 
8.E.2d 293 (2016), we need not “decide whether an instruction on the 
aggressor doctrine was improper” given defendant’s failure “to suffi- 
ciently demonstrate that, absent instructions on the aggressor doctrine, 
the jury would not have rejected his claim of self-defense for other rea- 
sons.”4 Id. at 358-59, 794 S.E.2d at 300. Our analysis of the record shows 





3. Although defendant argued before the Court of Appeals that his challenge to 
the trial court’s decision to deliver an “aggressor” instruction was properly preserved for 
purposes of appellate review on the basis of the principle enunciated in State v. Ashe, 
314 N.C. 28, 39, 331 S.E.2d 652, 659 (1985) (observing that, “when a trial court acts con- 
trary to a statutory mandate and a defendant is prejudiced thereby, the right to appeal 
the court’s action is preserved, notwithstanding defendant's failure to object at trial”), the 
Court of Appeals rejected this argument and defendant has not brought it forward for 
our consideration. 


4. Arguing in reliance upon decisions such as Virginia Electric & Power Co. v. Tillett, 
316 N.C. 73, 76, 340 S.E.2d 62, 64-65 (1986), defendant contends that, since the Court of 
Appeals declined to award relief from the trial court’s judgment on the grounds that the 
record supported the delivery of an “aggressor” instruction in this case, we should refrain 
from deciding whether any error that the trial court might have committed in instructing 
the jury concerning the “aggressor” doctrine sufficiently prejudiced defendant to consti- 
tute plain error and remand this case to the Court of Appeals to enable it to make the 
necessary prejudice determination in the first instance. In view of the fact that the ulti- 
mate question for our consideration with respect to the trial court’s “aggressor” instruc- 
tion is whether the delivery of that instruction constituted plain error and the fact that 
plain error analysis requires a reviewing court to determine both whether error occurred, 
State v. Torain, 316 N.C. 111, 116, 340 S.E.2d 465, 468 (stating that “[a] prerequisite to our 


242 IN THE SUPREME COURT 


STATE v. MUMMA 
[3872 N.C. 226 (2019)] 


that defendant sent multiple text messages to Mr. Bradley in the hours 
before Ms. Chapman’s death indicating that he wanted to kill her. In 
addition, the record contains no physical evidence tending to validate 
defendant’s otherwise unsupported claim to have acted in self-defense 
and does contain substantial physical evidence tending to undercut 
his self-defense claim including, but not limited to, the evidence that 
Ms. Chapman sustained defensive wounds to her hand, that she had 
sustained stab wounds that had been inflicted from the rear, and that 
the wounds that defendant sustained were much less severe than the 
wounds that had been inflicted upon Ms. Chapman. As a result, given 
that defendant’s claim to have acted in self-defense rested upon his oth- 
erwise unsupported testimony and that the record contained ample jus- 
tification for questioning the credibility of defendant’s account of the 
circumstances surrounding Ms. Chapman’s death, we cannot conclude 
that any error that the trial court might have committed in delivering an 
“aggressor” instruction when discussing the law of self-defense rose to 
the level of plain error. 


III. Conclusion 


Thus, for the reasons stated above, we hold that the trial court’s 
erroneous decision to allow the jury to review the photographs that had 
already been admitted into evidence in the jury room without defen- 
dant’s consent did not constitute prejudicial error and that the trial court 
did not commit plain error by including a discussion of the “aggressor” 
doctrine in its instructions to the jury concerning defendant’s claim 
to have killed his wife in the exercise of his right of self-defense. As a 
result, the Court of Appeals’ decision finding no prejudicial error in the 
proceedings leading to the entry of the trial court’s judgment is, as modi- 
fied in this opinion, affirmed. 


MODIFIED AND AFFIRMED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 





engaging in a ‘plain error’ analysis is the determination that the instruction complained of 
constitutes ‘error’ at all”), cert. denied, 479 U.S. 836, 107 S. Ct. 133, 93 L. Ed. 2d 77 (1986), 
and, if so, whether any such error was sufficiently prejudicial to merit an award of appel- 
late relief from the underlying trial court judgment, Lawrence, 365 N.C. at 516-18, 723 
S.E.2d at 333-34, we see no need to remand this case to the Court of Appeals to undertake 
the necessary prejudice inquiry. 
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Justice EARLS concurring in part and dissenting in part. 


I agree with the majority that Mr. Mumma cannot meet the high 
burden of showing that the jury in this case probably would have 
either remained deadlocked or acquitted him of murder if the aggres- 
sor instruction had not been given, a burden he must meet because he 
did not object to the instruction at trial. State v. Lawrence, 365 N.C. 
506, 517, 723 S.E.2d 326, 334 (2012). It is particularly noteworthy that 
the Court’s basis for this conclusion is not the theory advanced by the 
State in this case, namely that defendant became the aggressor when 
he grabbed the knife from Ms. Chapman, but rather that the evidence 
of their relative physical injuries, combined with the text messages that 
Mr. Mumma sent in the hours before the fight demonstrating his state 
of mind that evening, could have led the jury to disbelieve “defendant’s 
account of the circumstances surrounding Ms. Chapman’s death” and 
reject his claim of self-defense. 


Nonetheless, I cannot agree that the trial court’s error in sending 
179 photographs, including forty-one pictures of Ms. Chapman’s dead 
body, to the jury room over defendant’s objection, and therefore in viola- 
tion of N.C.G.S. § 15A-1233(b), was harmless under the lower standard 
applicable to this error, namely that “there is a reasonable possibility 
that, had the error in question not been committed, a different result 
would have been reached.” N.C.G.S. §15A-1443(a) (2017). Here, when 
the only question at issue was whether defendant acted in self-defense, 
it is entirely possible that the jury would have remained deadlocked or 
reached a different verdict if jurors had been required to view the photo- 
graphs in the presence of all the parties in the courtroom, rather than in 
the privacy of the jury room. 


The majority’s approach to evaluating the reasonable possibility of 
a different result is to stand in the shoes of the jury and, “after carefully 
reviewing the record,” come to a conclusion about what verdict the jury 
hypothetically would have reached if they had not been able to take the 
179 photographs into the jury room for the duration of their delibera- 
tions. The majority, however, fails to take into account all the evidence 
in the record, which includes testimony that Ms. Chapman had a his- 
tory of bipolar disorder and had previously stabbed Mr. Mumma in the 
arm. On another occasion Ms. Chapman threatened Mr. Mumma with 
a knife. Chapman was known to be quick to anger for no apparent rea- 
son. On the night in question, not only had she consumed a considerable 
amount of Klonopin and alcohol, but she also was “raising hell” because 
Mr. Mumma wanted to leave, accused him of pursuing another woman, 
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and pushed and slapped him. Ms. Chapman’s son’s first thought upon 
seeing some blood in the bedroom was that his mother had injured Mr. 
Mumma. Given that the only issue for the jury to decide was whether 
Mr. Mumma acted in self-defense, it is entirely possible that without pro- 
longed exposure to forty-one pictures of Ms. Chapman’s corpse, the jury 
would have remained deadlocked or reached a different verdict. 


Also relevant to this question is the fact that the prosecutor in clos- 
ing argument specifically directed the jury to take the photographs to 
the jury room with them and urged them to study the pictures showing 
Ms. Chapman’s injuries: 


If he stabbed her from the back -- if he stabbed her 
from the back, what does that say? Is he really thinking 
he’s going to die? Is he grabbing for the knife? He wanted 
her dead. 


Take that photo back. I hope you do. Take it with the 
other photos. You can request any exhibit you want. But 
ask for the photo with the two dots on it. And I would love 
to put it up here, but in respect to the family, I don’t think 
they need to see their daughter, and sister, and mother 
like that. That’s why I’ve got these boards up here. 


Take it back there. You’re the jury. You get to decide. 
Not me, not Mr. Mumma, not Mr. Earwood. Look at it, and 
then look at those two wounds from the lacerations. And 
if you say yeah, it shouldn’t take long. 


Grossly excessive force. Stab wound to the left throat, 
stab wound to the right neck, stab wound to the right 
neck, stab wound to the right eye. Defensive wounds, 
both right and left hands. Top of her head had a bruising 
on her brain. He had to pull back her scalp and find it. Up 
here. That’s what the red dots are on top. 


This excerpt strongly suggests the photographs were key to the jury's 
deliberations and that if the court had followed the law, the jury may 
have been less influenced by the graphic and disturbing photographs 
and instead would have, in giving due consideration to all of the evi- 
dence in the case, concluded that it had a reasonable doubt as to Mr. 
Mumma’s culpability for murder. 


In other cases in which it is uncertain what happened in the jury 
room or impossible to guess what “might have been,” prejudice to the 
defendant is assumed. Here all we know is that the jury asked to be able 
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to take all the photographs into the jury room. Whether jurors spent 
most of the three hours examining the pictures in detail, or looked at 
one or two and then placed them away on a shelf, is unknown. Perhaps 
jurors were simply complying with the prosecutor’s request, or perhaps 
they used the pictures of Ms. Chapman’s injuries to convince the hold- 
out juror to join the other eleven to convict. If jurors had been required 
to view the photographs in the courtroom, as defendant had the right to 
insist, the jury’s use of the photographs might have been very different. 
But the point is, we simply cannot know. 


This Court has found per se reversible error in situations in which it 
is not possible to assess from the record whether the error was prejudi- 
cial. See, e.g., State v. Hucks, 323 N.C. 574, 580-81, 374 S.E.2d 240, 244- 
45 (1988) (finding prejudicial error per se when a capital defendant did 
not have second counsel appointed for him); State v. Bindyke, 288 N.C. 
608, 627-30, 220 S.E.2d 521, 533-35 (1975) (holding that reversible error 
per se occurs when an alternate juror is present in the jury room during 
jury deliberations). It is a curious result that the law says if an alternate 
juror is in the jury room, there is per se reversible error, but if a defen- 
dant objects to the jury taking evidence to the jury room, it remains 
the defendant’s burden to show what cannot be proved with certainty, 
namely what happened behind the closed doors of the jury room and 
was in the jurors’ minds as they reviewed that evidence in private. The 
similar problems faced in attempting to analyze prejudice in Bindyke 
and Hucks should be instructive in our analysis here. In our “careful 
review of the record” we should be wary of speculating too much about 
what is impossible to know. 


There is further support for the proposition that it is impossible for 
a defendant to meet this standard. Even though state law provides that 
evidence can only go to the jury room if the parties consent, this Court 
has never found a violation of that statute to constitute prejudicial error. 
See State v. Locklear, 349 N.C. 118, 150-51, 505 S.E.2d 277, 296 (1998) (in 
which the defendant failed to establish prejudicial error in his convic- 
tion for first-degree murder based on the trial court’s allowing the jury 
to take the defendant’s statement to police into the jury room without 
his consent), cert. denied, 526 U.S. 1075 (1999); State v. Cunningham, 
344 N.C. 341, 364, 474 S.E.2d 772, 783 (1996) (The defendant failed to 
establish prejudicial error in his conviction for first-degree murder 
based on the trial court’s allowing the jury to take evidence into the 
jury room without his consent, including “an unspent bullet, cartridge 
casing, and a bullet which had been pulled apart in the police labora- 
tory.”); State v. Cannon, 341 N.C. 79, 83-86, 459 S.E.2d 238, 241-43 (1995) 
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(concluding that the defendant failed to establish prejudicial error in his 
conviction for first-degree murder based on the trial court’s allowing the 
jury to take evidence into the jury room over his objection, including 
“photographs from the scene of the crime and the autopsy, a copy of 
defendant’s confession, [a witness’s] first statement to the police, and 
a diagram of the crime scene”); State v. Huffstetler, 312 N.C. 92, 113- 
15, 322 S.E.2d 110, 123-24 (1984) (determining that the defendant failed 
to establish prejudicial error in his conviction for first-degree murder 
based on the trial court’s allowing the jury to take evidence into the jury 
room over his objection, including photographs that showed “the overall 
view of the interior of the victim’s trailer and the location of the body, 
a metal fragment found on the floor, and the false teeth found near the 
body”), cert. denied, 471 U.S. 1009 (1985). Under the circumstances of 
this case, forty-one pictures of the victim’s injuries, including autopsy 
photographs, are likely to have had some effect on the jury. Indeed, the 
very fact that the prosecutor emphasized the photographs in his closing 
argument, and the jury asked to see them, demonstrates that they had 
some significance. 


The majority’s analysis begins with the assumption that all 179 
photographs were properly admitted into evidence, and therefore, the 
extent to which any of them may have been erroneously admitted in vio- 
lation of Rule 403 of the North Carolina Rules of Evidence, because they 
were more prejudicial than probative, is irrelevant to whether defendant 
was prejudiced by the jury taking them back to the jury room without 
his consent. This determination misses the point of defendant’s argu- 
ment concerning a Rule 403 analysis. That it may be error under Rule 
403 to admit gruesome, distressing, and redundant photographs of a vic- 
tim demonstrates that the law recognizes the sensational and emotional 
effect that such photographs can have. State v. Hennis, 323 N.C. 279, 
283-87, 372 S.E.2d 528, 526-28 (1988), and State v. Phipps, 331 N.C. 427, 
451-54, 418 S.E.2d 178, 191-92 (1992), are relevant here not because the 
pictures in this case should not have been admitted at all, but because 
the logic of those cases should apply to whether defendant was preju- 
diced when the trial court allowed those pictures to go to the jury room 
without defendant’s consent. In short, a picture is worth a thousand 
words, whether under Rule 403 or N.C.G.S. § 15A-1233(b). And a picture 
in the jury room throughout jurors’ deliberations has a greater impact 
than a picture viewed in the courtroom during trial. Hence, it does not 
resolve the prejudice inquiry to note that the jury had already seen the 
pictures and heard narrative testimony about the injuries. 
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If the General Assembly’s decision to require the parties’ consent 
before allowing evidence in a trial to go to the jury room, thus abro- 
gating the common law rule that juries hear the evidence in the court- 
room, is to have any legal effect, this Court must enforce it. See Gooding 
v. Pope, 194 N.C. 403, 404-05, 140 S.E. 21, 21 (1927) (“The practice at 
common law was against allowing the jury to examine the papers intro- 
duced in evidence, either during the trial or afterwards in the jury room.” 
(citations omitted)); Watson v. Davis, 52 N.C. (7 Jones) 178, 181 (1859) 
(stating that “[t]he jury ought to make up their verdict upon evidence 
offered to their senses, 7. e., what they see and hear in the presence of the 
court,” and should not be permitted to draw any inference “which their 
imaginations may suggest, because the opposite party ought to have an 
opportunity to reply to any suggestion of an inference contrary to what 
was made in open court”). In this particular case, where the issue is 
whether defendant acted in self-defense, and where the evidence of Mr. 
Mumma’s slight injuries in comparison to Ms. Chapman’s extensive ones 
is the main evidence supporting the conclusion that Mr. Mumma was the 
aggressor, I cannot conclude that gruesome pictures of Ms. Chapman’s 
injuries had no effect on the jury’s deliberations. Mr. Mumma was preju- 
diced by the trial court’s error. I would reverse the ruling of the Court of 
the Appeals on this issue and remand for a new trial. 
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STATE OF NORTH CAROLINA 
v. 
MICHAEL LEE WHITE 


No. 396PA17 
Filed 10 May 2019 


1. Indictment and Information—superseding indictment—iden- 
tity of child victim 
A superseding indictment charging defendant with a sexual 
offense against a seven-year-old child did not sufficiently name 
the victim under N.C.G.S § 15-144.2(b) where it referred to her as 
“Victim # 1.” To “name” someone is to identify them in a unique way 
that enables others to distinguish between the named person and all 
other people. 


2. Indictment and Information—superseding indictment—iden- 
tity of victim—reference to outside material 
A superseding indictment did not sufficiently identify the victim 
in a prosecution for a sexual act against a child by an adult where 
the child was named only as “Victim # 1” and could not be identified 
without looking outside the four corners of the indictment. A court 
may not look to extrinsic evidence to supplement a missing or defi- 
cient allegation in an indictment. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice NEWBY dissenting. 

Justice MORGAN dissenting. 

Justice NEWBY joins in this dissenting opinion. 

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous, unpublished decision of the Court of Appeals, N.C. App. 
___, 805 S.E.2d 563 (2017), finding no error in a judgment entered on 


9 September 2015 by Judge J. Thomas Davis in Superior Court, Graham 
County. Heard in the Supreme Court on 8 January 2019. 





IN THE SUPREME COURT 249 


STATE v. WHITE 
[372 N.C. 248 (2019)] 


Joshua H. Stein, Attorney General, by John F- Oates, Jr., Assistant 
Attorney General, for the State. 


Glenn Gerding, Appellate Defender, by Daniel Shatz, Assistant 
Appellate Defender, for defendant-appellant. 


BEASLEY, Chief Justice. 


The sole question presented by this appeal is whether the super- 
seding indictment upon which defendant was tried and convicted was 
facially defective, and thus failed to establish jurisdiction in the trial 
court, because it identified the alleged victim only as “Victim #1.” For the 
reasons stated below, we hold that an indictment identifying the alleged 
victim only as “Victim #1” fails to satisfy the statutory requirement that 
the indictment name the victim; and, therefore, the indictment is facially 
invalid. As a result, the trial court’s judgment must be vacated. 


Background 


Beginning in December 2010, the victim, Hannah,! lived with her 
mother and defendant in defendant’s trailer for a brief time when she 
was around seven years old. Hannah reported to her aunt in 2013 that 
defendant had molested her during her stay at the trailer. Defendant 
confessed in writing to sexually assaulting Hannah after Hannah’s aunt 
reported the incident to the police. On 1 May 2013, an arrest warrant was 
issued, alleging probable cause to believe that defendant “unlawfully, 
willfully and feloniously did engage in a sex offense with [Hannah], a 
child under the age of 13 years.” On the same day, defendant was arrested 
and charged with one count of first-degree sex offense with a child in 
violation of N.C.G.S. § 14-27.4A(1) (recodified as N.C.G.S. § 14-27.28(a) 
(2015)). A grand jury returned a true bill of indictment on this charge 
on 8 July 2013. On 18 May 2015, the grand jury returned a superseding 
indictment, which charged defendant with one count of sexual offense 
with a child by an adult, stating that he “engage[d] in a sexual act with 
Victim #1, a child who was under the age of 13 years, namely 7 years 
old,” and added a new count of indecent liberties with a child, alleging 
that “[t]he name of the child is Victim #1.” Both the arrest warrant and 
the original indictment identified Hannah by her full name. 





1. The victim will be referred to as Hannah, a pseudonym to protect the child’s privacy. 
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The case was tried at the 31 August 2015 session of Superior Court, 
Graham County, with the Honorable J. Thomas Davis presiding. On 
9 September 2015, the jury returned a verdict finding defendant guilty of 
sexual offense with a child by an adult offender. The trial court imposed 
an active sentence of 300 to 369 months of imprisonment. On 17 October 
2017, the Court of Appeals affirmed defendant’s conviction in an unpub- 
lished opinion, State v. White, ___ N.C. App. __, 805 S.E.2d 563, 2017 
WL 4638188 (2017) (unpublished). Defendant petitioned this Court for 
review, arguing that the Court of Appeals erred by holding that an indict- 
ment that failed to identify the alleged victim was not facially invalid. 


Before the Court of Appeals, defendant argued that the superseding 
indictment upon which he was convicted was invalid because it identi- 
fied the victim as “Victim #1” rather than naming the victim as the short- 
form indictment statute for the offense directs. White, 2017 WL 4638188, 
at * 2. The Court of Appeals held that the indictment was valid because 
the identity of the victim could be ascertained by reference to other doc- 
uments in the record. Jd. at *3 (relying on State v. McKoy, 196 N.C. App. 
650, 657-58, 675 S.E.2d 406, 412, appeal dismissed and disc. rev. denied, 
363 N.C. 586, 683 S.E. 2d 215 (2009)). 


Analysis 


“A defendant can challenge the facial validity of an indictment at any 
time, and a conviction based on an invalid indictment must be vacated.” 
State v. Campbell, 368 N.C. 83, 86, 772 S.E.2d 440, 443 (2015) (citing 
McClure v. State, 267 N.C. 212, 215, 148 8.E.2d 15, 17-18 (1966)). The suf- 
ficiency of an indictment is a question of law reviewed de novo. See, e.g., 
State v. Sturdivant, 304 N.C. 293, 307-11, 283 S.E.2d 719, 729-31 (1981). 


“[A] valid bill of indictment is essential to the jurisdiction of the trial 
court to try an accused for a felony.” State v. Rankin, 371 N.C. 885, 886, 
821 S.E.2d 787, 790 (2018) (alteration in original) (quoting Campbell, 
368 N.C. at 86, 772 S.E.2d at 443). Generally, an indictment “is fatally 
defective if it ‘fails to state some essential and necessary element of the 
offense of which the defendant is found guilty.’” State v. Ellis, 368 N.C. 
342, 344, 776 S.E.2d 675, 677 (2015) (quoting State v. Gregory, 223 N.C. 
415, 418, 27 S.E.2d 140, 142 (1943)). While “it is not the function of an 
indictment to bind the hands of the State with technical rules of plead- 
ing,” State v. Williams, 368 N.C. 620, 623, 781 S.E.2d 268, 270-71 (2016) 
(quoting Sturdivant, 304 N.C. at 311, 283 S.E.2d at 731), the indictment 
must fulfill its constitutional purposes—to “identify clearly the crime 
being charged, thereby putting the accused on reasonable notice to 
defend against it and prepare for trial, and to protect the accused from 
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being jeopardized by the State more than once for the same crime,” 
Sturdivant, 304 N.C. at 311, 283 S.E.2d at 731 (citing Gregory, 223 N.C. 
415, 27 S.E.2d 140). 


The General Assembly has the power “to relieve the State of the 
common law requirement that every element of the offense be alleged” 
in an indictment, State v. Lowe, 295 N.C. 596, 603, 247 S.E.2d 878, 883 
(1978), “provided the form established is sufficient to apprise the defen- 
dant with reasonable certainty of the nature of the crime of which he 
stands charged.” Id. at 603, 247 S.E. 2d at 883 (quoting State v. Harris, 
145 N.C. 456, 457-58, 59 S.E. 115, 116 (1907)). In particular, this Court 
has held that statutes authorizing short form indictments for rape 
and first-degree sexual offense “comport with the requirements of the 
North Carolina and United States Constitutions,” even though they do 
not require each essential element of the offense to be alleged. State 
v. Wallace, 351 N.C. 481, 505, 528 S.E.2d 326, 342, cert. denied, 531 U.S. 
1018, 1215S. Ct. 581, 148 L. Ed. 2d 498 (2000). Furthermore, courts do not 
favor quashing an indictment. See, e.g., State v. Greer, 238 N.C. 325, 327, 
77 S.E.2d 917, 919 (1953). 


Use of the Phrase “Victim #1” Does Not Constitute “Naming 
the Victim.” 


[1] “The goal of statutory interpretation is to determine the meaning 
that the legislature intended upon the statute’s enactment.” Rankin, 371 
N.C. at 889, 821 S.E.2d at 792 (citing State v. Beck, 359 N.C. 611, 614, 614 
§.E.2d 274, 276-77 (2005)). “Where the language of a statute is clear and 
unambiguous, there is no room for judicial construction and the courts 
must construe the statute using its plain meaning.” Burgess v. Your 
House of Raleigh, Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136 (1990) 
(citing State ex rel. Utils. Comm’n v. Edmisten, 291 N.C. 451, 232 S.E.2d 
184 (1977)). 


Subsection 15-144.2(b) of the North Carolina General Statutes states: 


If the victim is a person under the age of 13 years, it 
is sufficient to allege that the defendant unlawfully, 
willfully, and feloniously did engage in a sex offense with 
a child under the age of 13 years, naming the child, and 
concluding as required by law. Any bill of indictment 
containing the averments and allegations named in this 
section is good and sufficient in law as an indictment for 
a sex offense against a child under the age of 13 years and 
all lesser included offenses. 
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N.C.G.S. § 15-144.2(b) (Supp. 2018) (emphasis added). The statutory lan- 
guage is clear and unambiguous: it requires that the child be named as 
part of the allegations in the indictment. In common understanding, to 
name someone is to identify that person in a way that is unique to that 
individual and enables others to distinguish between the named person 
and all other people. The phrase “Victim #1” does not distinguish this 
victim from other children or victims. 


In holding that “naming the victim” could be satisfied by use of 
“Victim #1,” the Court of Appeals relied on State v. McKoy. There the 
court evaluated the sufficiency of a short-form indictment for second- 
degree rape, which identified the victim by the initials “RTB.” McKoy, 
196 N.C. App. at 654, 675 S.E.2d at 410. The relevant statutes required 
that the short-form indictment “nam[e] the victim.” Jd. at 655, 675 S.E.2d 
at 410 (quoting N.C.G.S. §§ 15-144.1(a), -144.2(a) (2007)). The court 
acknowledged that no North Carolina court had interpreted “whether 
‘naming’ the victim [could] only be satisfied by using the victim’s full 
name, or whether a nickname, initials or other identification method 
would be sufficient.” Jd. at 657, 675 S.E.2d at 411. The court held that, 
when use of the victim’s initials was adequate to provide notice of the 
victim’s identity and protect the defendant from double jeopardy, the 
indictment was sufficient. Jd. at 657-58, 675 S.E.2d at 411-12 (first citing 
State v. Coker, 312 N.C. 482, 435, 323 S.E.2d 343, 346 (1984); and then cit- 
ing Lowe, 295 N.C. at 603, 247 S.E.2d at 883). Even if this Court decides 
that initials are sufficient to satisfy the “naming the victim” requirement, 
the indictment in this case is still insufficient. The State concedes that 
its intent was to conceal the identity of the child—an intent at odds 
with the purpose of the naming requirement: to provide notice of the 
essential elements of the crime charged to the accused. Thus, use of 
the phrase “Victim #1” does not constitute “naming the child.” 


The State points to the North Carolina Rules of Appellate Procedure 
and various provisions in the North Carolina General Statutes regarding 
juvenile offenders as evidence of a preference for protecting the privacy 
of minors. These comparisons are inapt. 


It is true that this Court has created rules for the protection of juve- 
nile victims’ identities in documents filed in the Appellate Division. See, 
e.g., N.C. R. App. P. 42(b), https://www.nccourts.gov/assets/inline-files/ 
North-Carolina-Rules-of-Appellate-Procedure-Codified-7-January-2019. 
pdf?U4QsCKDrkl0LSp9BdSHmngXdzgDylUGf (mandating that, in appeals 
from juvenile proceedings, counsel must use “initials or a pseudonym 
instead of the minor’s name” in briefs, motions, and petitions filed in cer- 
tain matters, including appeals “that involve a sexual offense committed 
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against a minor”). This Court has the authority to promulgate rules for 
the appellate courts. It does not, however, have the authority to rewrite 
statutes to implement its own policy preferences. 


Additionally, the State cites statutes enacted to keep juveniles’ 
records confidential. See N.C.G.S. § 7B-2901 (2017) (governing the main- 
tenance under seal of records pertaining to reports of juvenile abuse, 
neglect, and dependency); id. § 7B-3000 (2017) (governing confidenti- 
ality of records of the juvenile courts); id. § 7B-3001 (2017) (requiring 
that all court records pertaining to juvenile offenders “be withheld from 
public inspection”); id. § 7B-3100 (2017) (prohibiting the disclosure of 
information “that would reveal the identity of [any juvenile under inves- 
tigation]”). These statutes all govern the keeping of records of alleg- 
edly abused, neglected, dependent, or delinquent juveniles rather than 
records in adult criminal cases. The existence of these particular stat- 
utes does not negate the requirements of N.C.G.S § 15-144.2(b). 


Adopting the State’s interpretation that “Victim #1” is sufficient to 
name the victim would frustrate the purpose of the statute and render 
useless the phrase “naming the victim.” See Porsh Builders, Inc. v. City 
of Winston-Salem, 302 N.C. 550, 556, 276 S.E.2d 443, 447 (1981) (“[A] 
statute must be considered as a whole and construed, if possible, so that 
none of its provisions shall be rendered useless or redundant. It is pre- 
sumed that the legislature intended each portion to be given full effect 
and did not intend any provision to be mere surplusage.”). If we were 
to adopt this proposed interpretation, the State would be permitted to 
prosecute defendants using indictments that ignore plainly stated statu- 
tory pleading requirements. 


Facial Validity is Determined by Evaluating Only the Allegations 
in the Criminal Pleading. 


[2] We turn now to the question of whether a court may supplement 
the allegations in an indictment by referring to extrinsic evidence. The 
Court of Appeals relied upon our opinion in State v. Ellis to conclude 
that reference to various record documents and trial evidence to supple- 
ment a missing material allegation in an indictment is permissible. 


In Ellis the defendant was convicted upon an indictment charging 
injury to personal property after, in the course of committing larceny at 
an electrical substation on the campus of North Carolina State University 
(NCSU), he damaged copper wire located on the property. Ellis, 368 
N.C. at 342-43, 776 S.E.2d at 676. The defendant appealed his convic- 
tion, arguing the indictment was fatally defective for failing to allege that 
NCSU and NCSU High Voltage Distribution were legal entities capable 
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of owning property. Id. at 343-44, 776 S.E.2d at 677. This Court observed 
that, because NCSU was authorized by N.C.G.S. § 116-3 to own property, 
the indictment need not repeat that the entity was so empowered. Id. at 
345, 776 S.E.2d at 678 (citing Campbell, 368 N.C. at 87, 772 S.E.2d at 444 
(holding that “alleging ownership of property in an entity identified as a 
church or other place of religious worship . . . signifies an entity capable 
of owning property”)). 


The Court of Appeals in the instant case relied on Ellis for the prop- 
osition that a court may look outside the four corners of the indictment 
for information that can be used to supplement the missing essential ele- 
ment in the indictment. White, 2017 WL 4638188, at *4-5 (citing Ellis, 368 
N.C. at 345, 776 S.E.2d at 678). According to this Court, NCSU’s ability to 
own property is an inherent power of the University, not a separate ele- 
ment that must be alleged. See Ellis, 368 N.C. at 345, 776 S.E.2d at 678. 
Therefore, the State adequately alleged that the damaged property in 
Ellis was owned “by another” when it alleged simply that the property 
was owned by NCSU. See id. at 345, 776 S.E.2d at 678. 


This Court made clear in Ellis that facial validity “should be judged 
based solely upon the language of the criminal pleading in question 
without giving any consideration to the evidence that is ultimately 
offered in support of the accusation contained in that pleading.” Id. at 
347, 776 S.E.2d at 679. A court may not look to extrinsic evidence to 
supplement a missing or deficient allegation in an indictment. See, e.g., 
State v. Brice, 370 N.C. 244, 250, 806 S.E.2d 32, 36-37 (2017) (opining 
that “under the traditional test utilized in evaluating the facial valid- 
ity of a criminal pleading,” a reading of the indictment only revealed 
that all essential elements of the crime of larceny were charged); State 
v. Loesch, 237 N.C. 611, 612, 75 S.E.2d 654, 655 (1953) (observing that an 
indictment for a statutory offense “must be framed upon the statute” and 
such compliance “must distinctly appear upon the face of the indictment 
itself”). Standing alone, the superseding indictment here fails to identify 
the victim because her identity cannot be ascertained without referring 
to defendant’s confession, the arrest warrant, and the original indict- 
ment. Therefore, the indictment is facially invalid. 


Here, the dissent agrees with the Court of Appeals’ conclusion that 
the arrest warrant, original indictment, and proceedings at trial may 
be considered in evaluating whether a defendant had sufficient notice 
of the crime charged, with Ellis providing the legal authority for the 
consideration of these additional materials. The additional information 
upon which Ellis relies, which consists of the statutory provision setting 
out the inherent authority of NCSU to own property, is fundamentally 


IN THE SUPREME COURT 255 


STATE v. WHITE 
[372 N.C. 248 (2019)] 


different than the additional case-specific factual material upon which 
the Court of Appeals and the dissent rely. Ultimately, Ellis stands 
for the proposition that one determines the facial validity of an indict- 
ment by examining the four corners of the charging instrument in light 
of the applicable law without making any reference to additional factual 
information contained elsewhere in the record like that upon which the 
Court of Appeals and our dissenting colleagues rely. 


We recognize the compelling public policy concerns that motivate 
the State and our courts to protect victims’ identities. Protecting a vic- 
tim’s identity from the public increases privacy and safety, and encour- 
ages overall reporting of sexual assaults. Public access to a victim’s 
identity often leads to inquiries and commentary from the community or 
media, compromising victim privacy. See Daniel M. Murdock, Comment, 
A Compelling State Interest: Constructing a Statutory Framework 
Sor Protecting the Identity of Rape Victims, 58 Ala. L. Rev. 1177, 1180 
(2007). Furthermore, studies show that significantly more rape victims 
would come forward to report assaults if they could rely on the justice 
system to protect them from public scrutiny. See id. (“Throughout the 
nation, ‘rape remains the most underreported crime within the criminal 
justice system.’ ” (quoting People v. Ramirez, 55 Cal. Ct. App. 47, 53, 64 
Cal. Rptr. 2d 9, 13 (2000)); see also Moira E. McDonough, Note, Internet 
Disclosures of a Rape Accuser’s Identity (Focus on the Kobe Bryant 
Case), 3 Va. Sports & Ent. L.J. 284, 293 (2004) (“The growing recognition 
of privacy rights in this country necessitates protecting rape victims’ 
identities. Not only is a person’s status as a victim within a zone of pri- 
vacy, this protection will also help ensure victims’ safety and alleviate 
the problems of underreporting.”). 


It is within the purview of the General Assembly to mandate that 
the victim’s identifying information be redacted from documents gener- 
ated in sexual assault prosecutions, a measure that many other states 
have taken.” Additionally, the State may move to seal indictments in 





2. See, e.g., Mo. Rev. Stat. § 595.226(1) (2017) (stating that any information that 
could be used to identify or locate a victim of a sexual offense shall be redacted before 
any such record is publicly disclosed); N.J. Rev. Stat. § 2A:82-46 (2017) (stating that the 
name, address, and identity of any victim under the age of 18 at the time of the alleged 
sexual offense shall not appear on indictment or any other public record, and requiring 
that initials or a fictitious name be used instead; any document identifying a minor victim 
of an alleged sexual assault “shall be confidential and unavailable to the public”); Wash. 
Rev. Code § 10.97.130 (2018) (prohibiting public release of information identifying sexual 
assault victims under age eighteen, including name, address, location, photographs, and 
information about victim’s relationship to the alleged perpetrator). 
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individual cases to protect victim information from public inspection. It 
is not, however, within this Court’s authority to read these protections 
into a statute that does not provide them on its face. 


Because the Court of Appeals erred when it held that “Victim #1” con- 
stituted “naming the victim” as contemplated by the short-form indict- 
ment statute, and because the court referred to and relied on record 
documents and trial evidence to supplement the faulty indictment, we 
reverse the decision below and remand this case to the Court of Appeals 
for further remand to the trial court with instructions to vacate the trial 
court’s judgment. 


REVERSED AND REMANDED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice NEWBY dissenting. 


I fully join Justice Morgan’s dissent in this case. I write separately 
to explain that I also dissent on the basis of the rationale stated in the 
dissenting opinion in State v. Rankin, N.C. : , 821 S.E.2d 787, 
801-11 (2018) (Martin, C.J., dissenting) (discussing the progression of 
indictment jurisprudence and concluding that the Criminal Procedure 
Act “reveals significant evidence” indicating that flaws in indictments 
should no longer be considered jurisdictional matters). 





The purpose of an indictment is to notify the defendant of the charges 
against him and to protect him against being tried twice for the same 
offense (double jeopardy). Here the indictment fulfilled those purposes 
as defendant was fully aware of the charges against him. He confessed 
to his wrongful conduct. He was tried and convicted; jeopardy attached. 
Yet, based on archaic decisions predating notice pleading under the 
Criminal Procedure Act, the majority concludes defendant’s indictment 
is technically inadequate. Once again, a child victim must endure the 
emotional distress and indignities of another trial because of a purely 
legal technicality. It is this type of legal gamesmanship which leads to 
cynicism about whether justice prevails in our criminal justice system. 


Justice MORGAN dissenting. 


While I agree with my learned colleagues in the majority that N.C.G.S. 
§ 15-144.2(b) (2017) expressly requires that a short-form indictment must 
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name the alleged child victim in a sex offense that is charged pursuant 
to this statute in order for the indictment to be facially valid, I firmly dis- 
agree with them that the superseding indictment upon which defendant 
was found guilty in this case failed to comport with the statute’s require- 
ments. In light of the facts and circumstances of this particular case, the 
majority unfortunately places the fundamental right of a criminal defen- 
dant to have sufficient notice of the charges lodged against him and the 
State’s laudable aim to protect the identity of a minor who is the alleged 
victim of a sex crime on an unnecessary collision course based upon 
a narrow and rigid interpretation of the applicable law. I embrace the 
fundamental reasoning of the Court of Appeals in this case and would 
arrive at its same outcome. 


North Carolina General Statutes section 15-144.2(b), in delineating 
the essentials of a short-form indictment for a sex offense, states in per- 
tinent part: 


(b) Ifthe victim is a person under the age of 13 years, 
it is sufficient to allege that the defendant unlawfully, will- 
fully, and feloniously did engage in a sex offense with a 
child under the age of 13 years, naming the child, and 
concluding as aforesaid [in subsection (a)]. 


N.C.G.S. § 15-144.2(b) (Supp. 2018) (emphasis added). N.C.G.S. § 14-27.4A(a) 
(now recodified as N.C.G.S. § 14-27.28 (2015) established: 


(a) A person is guilty of statutory sexual offense 
with a child by an adult if the person is at least 18 years 
of age and engages in a sexual act with a victim who is a 
child under the age of 13 years. 


Id. § 14-27.28 (2017). 


While an indictment is defined in N.C.G.S. § 15A-641(a), the opera- 
tion of a superseding indictment in conjunction with the original indict- 
ment which it supplants is addressed in N.C.G.S. § 15A-646. Every 
criminal proceeding by indictment is sufficient in form for all intents 
and purposes if it expresses the charge against the defendant in a plain, 
intelligible, and explicit manner; and the same shall not be quashed, nor 
the judgment thereon stayed, by reason of any informality or refine- 
ment, if in the bill or proceeding, sufficient matter appears to enable the 
court to proceed to judgment.” N.C.G.S. § 15-153 (2013), quoted in State 
v. Williams, 368 N.C. 620, 623, 781 S.E.2d 268, 271 (2016). “[W]e are no 
longer bound by the ‘ancient strict pleading requirements of the com- 
mon law.’ ” Williams, 368 N.C. at 623, 781 S.E.2d at 271 (quoting State 
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v. Freeman, 314 N.C. 482, 436, 333 S.E.2d 743, 746 (1985). Instead, con- 
temporary criminal pleadings requirements have been “designed to 
remove from our law unnecessary technicalities which tend to obstruct 
justice.” Freeman, 314 N.C. at 436, 333 S.E.2d at 746. “An indictment 
or criminal charge is constitutionally sufficient if it apprises the defen- 
dant of the charge against him with enough certainty to enable him to 
prepare his defense and to protect him from subsequent prosecution 
for the same offense.” State v. Coker, 312 N.C. 432, 434, 323 S.E.2d 348, 
346 (1964). 


In the present case, the original indictment charged defendant with 
a sex offense committed against a minor child in violation of N.C.G.S. 
§ 14-27.4A(a). The minor child was accurately identified in the indict- 
ment as the alleged victim by her first and last names. This disclosure of 
the first and last name of the alleged victim also appeared in the arrest 
warrant that was issued for defendant and which served as a preface for 
defendant’s subsequent indictment. At this stage in defendant’s criminal 
proceedings, he had been clearly apprised of the identity of his alleged 
child victim through each of the two critical criminal procedural stages 
of arrest and indictment. Upon the State’s determination to successfully 
seek a superseding indictment from a grand jury renewing the same 
charge that appeared in the original indictment with the alleged victim’s 
first and last name, and altering the dates of the alleged offenses in order 
to be consistent with the time period shown in the arrest warrant that 
also bore the alleged victim’s first and last name, the State deemed it 
prudent to refer to the alleged child victim in the superseding short-form 
indictment authorized by N.C.G.S. § 15-144.2(b) merely as “Victim #1.” 
This approach was an obvious effort employed by the State to protect 
the alleged victim’s identity in light of the apparent satisfaction of its 
constitutional duty, as enacted in the cited statutory law and consis- 
tently interpreted by this Court in such cases as Williams, Freeman, and 
Coker, to apprise defendant of the charged sex offenses against him with 
enough certainty to enable him to prepare his defense and to protect 
him from subsequent prosecution for the same offenses. 


The effectiveness and sufficiency of the notice given to defendant 
as to the identity of “Victim #1” in the superseding indictment, based 
upon the alleged victim’s name being divulged in the original indictment, 
is readily apparent from the procedural and substantive circumstances 
at the trial level. As the Court of Appeals astutely noted in its rendered 
opinion, the superseding indictment was filed in the same criminal case 
bearing the same file number as the warrant and original indictment; the 
dismissal filed by the State to dispose of the original indictment upon 
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the introduction of the superseding indictment expressly noted that the 
only substantive changes between the two charging instruments were 
a correction of the dates of offense and an increase in the level of the 
charged felony; defendant did not contend at any point during his trial 
that the identity of the alleged victim was in question or that he faced 
any difficulty in preparing his defense. With this confluence of constitu- 
tional law, statutory law, and appellate case law readily flowing with the 
particular facts and circumstances contained in the instant case, I agree 
with the conclusion of the lower appellate court that defendant was 
given sufficient notice as to the identity of the alleged child victim and 
that nothing in the record demonstrates that such notice was affected by 
the superseding indictment. 


The majority’s restricted view of the properness of the supersed- 
ing indictment in the case at bar is further displayed by its application 
of the Court’s decision in State v. Ellis, 368 N.C. 342, 776 S.E.2d 675 
(2015). While my colleagues of the majority conveniently frame the 
issue of the State’s employment of the superseding short-form indict- 
ment in a sweepingly broad manner so as to couch the matter in terms 
of the charging instrument’s allegations being buttressed by “extrinsic 
evidence” in order to reiterate the principle that “[a] court may not look 
to extrinsic evidence to supplement a missing or deficient allegation in 
an indictment” in depicting the Court of Appeals’ application of Ellis 
in its decision below, I do not consider the Ellis decision to be deter- 
minative of this current case. The Court of Appeals construed Ellis in 
a manner in which to authorize the lower appellate court to authenti- 
cate its favorable view of the sufficiency of the superseding indictment 
by considering matters which were extraneous to the charging instru- 
ment, stating that in Ellis, this Court has “looked beyond the four cor- 
ners of the documents” “[iJn holding that the charging instruments were 
facially valid.” State v. White, ___ N.C. App. ___ 805 S.E.2d 563 2017 
WL 4638188 at *5 (2017) (unpublished). This conclusion by the Court of 
Appeals prompted the majority here to explain that this Court did not 
authorize “the proposition that [the Court of Appeals] may look outside 
the four corners of the indictment for information to supplement the 
missing essential element in the indictment.” Because Ellis involves 
the element of the facial validity of an indictment regarding the capa- 
bility of an alleged victim entity to own property that is the subject of 
a criminal charge, thus constituting a significant distinguishing factor 
which does not exist in the present case, I would find that the Court 
of Appeals’ reliance on Ellis was needless and the resulting usage of 
it by the majority is neatly opportune. In my view, the majority does 


260 IN THE SUPREME COURT 


WELLS FARGO INS. SERVS. USA v. LINK 
[3872 N.C. 260 (2019)] 


not sufficiently justify its determination that the superseding indictment 
is facially invalid as to the identification of the alleged child victim as 
“Victim #1” in light of the obvious achievement of required notice to 
defendant which protected all of his constitutional rights, while simul- 
taneously satisfying the legal requirements for a valid short-form indict- 
ment and salvaging some protection of privacy for the minor child. 


For the reasons stated, I would modify and affirm the opinion of the 
Court of Appeals in this case. 


Justice NEWBY joins in this dissenting opinion. 
————— as 
WELLS FARGO INSURANCE SERVICES USA, INC. 


v. 
KEVIN LINK, NELSON RAYNOR, ELIZABETH PACK, anp 
BB&T INSURANCE SERVICES, INC. 


No. 300A18 
Filed 10 May 2019 


Appeal pursuant to N.C.G.S. § 7A-27(a)(2) from an order and opin- 
ion on defendants’ motion to dismiss entered on 8 May 2018 by Judge 
Gregory P. McGuire, Special Superior Court Judge for Complex Business 
Cases, in Superior Court, Wake County, after the case was designated a 
mandatory complex business case by the Chief Justice under N.C.G.S. 
§ 7A-45.4(a). Heard in the Supreme Court on 10 April 2019. 


Fisher & Phillips LLP, by J. Michael Honeycutt, Meredith W. 
Norvell, and Holly N. Manel, for plaintiff-appellant. 


Parry Tyndall White, by K. Alan Parry, Michelle M. Walker, and 
Megan E.A. Bishop, for defendant-appellees. 


PER CURIAM. 


AFFIRMED. 
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STATE OF NORTH CAROLINA IN THE GENERAL COURT 
COUNTY OF WAKE OF JUSTICE 
SUPERIOR COURT DIVISION 


17 CVS 12848 
WELLS FARGO INSURANCE 
SERVICES USA, INC. 


Plaintiffs, 
ORDER AND OPINION ON 
v. DEFENDANTS’ MOTION TO 
DISMISS 
KEVIN LINK, NELSON RAYNOR, 
ELIZABETH PACK AND BB&T 
INSURANCE SERVICES, INC. 


Defendants. 





THIS MATTER comes before the Court on Defendants Kevin Link, 
Nelson Raynor, Elizabeth Pack, and BB&T Insurance Services, Inc.’s 
Partial Motion to Dismiss Pursuant to Rule 12(b)(6). (“Motion to Dismiss”, 
ECF No. 7.) Defendants seek to dismiss Counts One—Five, Seven, and 
Eight in the Complaint, but do not seek dismissal of Count Six. 


THE COURT, having considered the Motion to Dismiss, the briefs 
filed in support of and in opposition to the Motion to Dismiss, the argu- 
ments of counsel at the hearing, and other appropriate matters of record, 
CONCLUDES, in its discretion, that the Motion to Dismiss should be 
GRANTED, in part, and DENIED, in part, for the reasons set forth below. 


Fisher & Phillips, by J. Michael Honeycutt and Meredith W. 
Norvell, for Plaintiff Wells Fargo Insurance Services USA, Inc. 


Parry Tyndall White, by K. Alan Parry and Michelle M. Walker, 
for Defendants Kevin Link, Nelson Raynor, Elizabeth Pack, and 
BB&T Insurance Services, Inc. 


McGuire, Judge. 


I. FACTS AND PROCEDURAL BACKGROUND 


1. The Court does not make findings of fact on motions to dismiss 
under N.C. Gen. Stat. § 1A-1, Rule 12(b)(6) (hereinafter, “Rule(s)”), but 
only recites those facts included in the complaint that are relevant to 
the Court’s determination of the Motion. See, e.g., Concrete Serv. Corp. 
v. Inv’rs Grp., Inc., 79 N.C. App. 678, 681, 340 S.E.2d 755, 758 (1986). 
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A. The parties 


2. Plaintiff Wells Fargo Insurance Services USA, Inc. (“Plaintiff” or 
“Wells Fargo”) is a North Carolina-licensed insurance broker that sells 
insurance products and services to its customers. (Compl., ECF No. 3, at 
{ 9.) Wells Fargo alleges that it provides “insurance products and services 
that are unique to the particular needs of its customers.” (Jd. at 16.) 


3. Defendant BB&T Insurance Services, Inc. (“BB&T”) is also an 
insurance broker providing insurance products and services to its cus- 
tomers in the same segment of the insurance market. (Jd. at { 10.) 


4. Wells Fargo employed Defendant Kevin Link (“Link”) as a 
Senior Sales Executive. Link was responsible for “soliciting insurance 
customers and providing risk management services.” (/d. at § 11.) Link 
resigned from Wells Fargo effective October 31, 2016, and began work- 
ing for BB&T. Cd.) 


5. Wells Fargo employed Defendant Nelson Raynor (“Raynor”) as 
a Commercial Insurance Producer. Raynor was responsible for “procur- 
ing insurance customers and providing risk management services.” (Id. 
at { 12.) On April 12, 2017, Raynor resigned from Wells Fargo and began 
working for BB&T. Id.) 


6. Wells Fargo employed Elizabeth Pack (“Pack”) as a Marketing 
Placement Specialist. Pack was responsible for marketing to Wells Fargo’s 
insurance customers. (/d. at J 13.) On April 3, 2017, Pack resigned from 
Wells Fargo and began working for BB&T. Ud. at J 13.) (Collectively, 
Link, Raynor, and Pack are referred to as the “Individual Defendants.”) 


7. While employed with Wells Fargo, the Individual Defendants 
“brokered and serviced the insurance needs of Wells Fargo customers 
assigned to them” and had knowledge about the insurance needs and 
policies of their customers. (/d. at J 14.) 


8. Wells Fargo has developed and maintains certain “confiden- 
tial and trade secret information” concerning its customers. (Jd. at 
qq 17-21.) The confidential and trade secret information “provides Wells 
Fargo with a competitive advantage over its competitors who do not 
know the information.” (/d. at { 20.) Wells Fargo makes efforts to pro- 
tect the secrecy of its confidential and trade secret information through 
the use of written confidentiality agreements, and the implementation 
of a Code of Ethics and Information Security Policy and policies in its 
Team Member Handbook. (/d. at ¢§ 22-25.) 
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B. Link’s and Raynor’s Restrictive Agreements 


9. During their employment with Wells Fargo, Link and Raynor 
each executed an agreement with Wells Fargo entitled “Agreement 
Regarding Trade Secrets, Confidential Information, Nonsolicitation and 
Assignment of Inventions” (the “Restrictive Agreements”). (ECF No. 3, 
at J 27; Link Restrictive Agreement, ECF No. 3, Ex. 1; Raynor Restrictive 
Agreement, ECF No. 3, Ex. 2.) The Restrictive Agreements provide that 
for a period of two (2) years immediately following termination of their 
employment for any reason, Link and Raynor will not: 


a. [SJolicit, recruit or promote the solicitation or recruitment 
of any employee or consultant of the Company for the pur- 
pose of encouraging that employee or consultant to leave 
the Company’s employ or sever an agreement for services; 


b. [S]olicit, participate in or promote the solicitation of any of 
the Company’s clients, customers, or prospective custom- 
ers with whom [they] had Material Contact and/or regarding 
whom [they] received Confidential Information, for the pur- 
pose of providing products or services that are in competi- 
tion with the Company’s products or services (“Competitive 
Products/Services”). “Material Contact” means interaction 
between [them] and the customer, client or prospective cus- 
tomer within one (1) year prior to [their] last day as a team 
member which takes place to manage, service, or further the 
business relationship; or 


c. Accept insurance business from or provide Competitive 
Products/Services to customers or clients of the Company: 


i. with whom [they] had Material Contact, and/or 
ii. were [their] clients or customers of the Company 


within six (6) months prior to [their] termination 
of employment. 


(ECF No. 3, at (4 30, 34.) 


10. The Restrictive Agreements also prohibit Link and Raynor from 
using or disclosing Wells Fargo’s “Trade Secrets” and “Confidential 
Information”. Ud. at {{ 30 and 35.) The Restrictive Agreements define 
“Trade Secrets” as including, but not limited to: 


[T]he names, addresses, and contact information of the 
Company’s customers and prospective customers, as well 
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as any other personal or financial information relating to 
any customer or prospect, including, without limitation, 
account numbers, balances, portfolios, maturity and/or 
expiration or renewal dates, loans, policies, investment 
activities, purchasing practices, insurance, annuity poli- 
cies and objectives; 


[A]ny information concerning the Company’s operations, 
including without limitation, information related to its 
methods, services, pricing, costs, margins and mark ups, 
finances, practices, strategies, business plans, agree- 
ments, decision-making, systems, technology, policies, 
procedures, marketing, sales, techniques, agent informa- 
tion, and processes; 


[A]ny other proprietary and confidential information relat- 
ing to the Company’s customers, employees, products, 
services, sales, technologies, or business affairs. 


(ECF No. 3, at Exs. 1 and 2.) The Restrictive Agreements do not contain 
a separate definition of “Confidential Information.” 


11. The Restrictive Agreements define “the Company” as: “a Wells 
Fargo company and/or any of its past, present, and future parent companies, 
subsidiaries, predecessors, successors, affiliates, and acquisitions.” (Id. ) 


12. Under the Restrictive Agreements, Link and Raynor also were 
required to return to Wells Fargo upon termination of employment all 
“Confidential Information of the Company” and all “Records of the 
Company” in their respective possessions. (Jd. at [§ 31, 36; Exs. 1 and 2.) 


C. The resignations from Wells Fargo and breaches of the 
Restrictive Agreements 


13. Link resigned from Wells Fargo on October 31, 2016, Pack 
resigned on April 3, 2017, and Raynor resigned on April 12, 2017. Link 
and Raynor “solicit[ed] and encourage[ed]” each other, and Pack, to ter- 
minate employment with Wells Fargo. (ECF No. 3, at {{ 40-41.) 


14. On or about April 12, 2017, immediately prior to submitting his 
resignation, Raynor entered Wells Fargo’s offices at around 8:00 p.m. and 
printed and copied documents for approximately one hour. (/d. at 1 42, 
101.) Wells Fargo alleges that it “is informed and believes . . . that the 
documents printed and copied by Defendant Raynor contained highly 
confidential and trade secret information belonging to Wells Fargo.” (Id. 
at { 46.) 
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15. Since becoming employed with BB&T, Link, Raynor, and Pack 
have contacted and solicited Wells Fargo’s customers “in an attempt to 
divert their insurance business away from Wells Fargo” and to BB&T. 
Ud. at J§ 47-48.) Wells Fargo alleges upon information and belief that 
Link, Raynor, and Pack used Wells Fargo’s trade secrets and confiden- 
tial information “to identify, contact, solicit and induce Wells Fargo cli- 
ents to transfer their accounts and otherwise divert business from Wells 
Fargo to BB&T.” Cd. at J 56.) In the Complaint, Wells Fargo lists approx- 
imately 18 Wells Fargo customers assigned to Link or Raynor who have 
transferred their insurance business to BB&T since Link and Raynor left 
Wells Fargo. Ud. at ¢{ 53-71.) 


16. On November 27, 2017, Wells Fargo filed the Complaint. In the 
Complaint, Wells Fargo alleges four separate claims against Link and Raynor 
for breaches of Restrictive Agreements: breach of the non-solicitation 
of customers provision (Count One); breach of the non-solicitation of 
employees provisions (Count Two); breach of the confidential infor- 
mation provisions (Count Three); and breach of the return of property 
provision (Count Four). Wells Fargo also alleges the following claims 
against all of the Defendants: misappropriation of trade secrets in viola- 
tion of the North Carolina Trade Secrets Protection Act (“NCTSPA”), 
N.C. General Statute § 66-152 et seq., (hereinafter “G.S.”) (Count Five); 
tortious interference with contractual relations (Count Seven); and 
unfair and deceptive trade practices (Count Eight). Finally, Wells Fargo 
alleges a claim for computer trespass under G.S. § 14-458 against Raynor 
only (Count Six). 


17. On November 28, 2017, the case was designated to the North 
Carolina Business Court and assigned to the undersigned. (Designation 
Order, ECF No. 1; Assignment Order, ECF No. 2.) 


18. On December 28, 2017, Defendants filed the Motion to Dismiss 
and a supporting memorandum of law. (Def. Memo. Supp. Mot. Dismiss, 
ECF No. 8.) On January 22, 2018, Plaintiff filed its brief in opposition 
to the Motion to Dismiss. (Pl. Br. Opp. Mot. Dismiss, ECF No. 10.) 
Defendants filed a reply on February 8, 2018. (Def. Reply Supp. Mot. 
Dismiss, ECF No. 15.) On February 20, 2018, the Court heard oral argu- 
ment on the Motion to Dismiss. The Motion to Dismiss is now ripe 
for disposition. 


Il. ANALYSIS 


19. The Court, in deciding a Rule 12(b)(6) motion, treats the well- 
pleaded allegations of the complaint as true and admitted. Sutton 
v. Duke, 277 N.C. 94, 98 (1970). However, conclusions of law or unwarranted 
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deductions of fact are not deemed admitted. Jd. The facts and permis- 
sible inferences set forth in the complaint are to be treated in a light 
most favorable to the nonmoving party. Ford v. Peaches Entm’t Corp., 
83 N.C. App. 155, 156 (1986). As our Court of Appeals has noted, 
the “essential question” raised by a Rule 12(b)(6) motion is “whether the 
complaint, when liberally construed, states a claim upon which relief 
can be granted on any theory.” Barnaby v. Boardman, 70 N.C. App. 299, 
302, 318 S.E.2d 907, 909 (1984), rev'd on other grounds, 313 N.C. 565 
(1985) (citations and emphasis omitted). 


20. Our appellate courts frequently reaffirm that North Carolina is 
anotice pleading state. See, e.g., Feltman v. City of Wilson, 238 N.C. App. 
246, 252, 767 S.E.2d 615, 620 (2014) (quoting Wake Cty. v. Hotels.com, 
L.P., 235 N.C. App. 633, 646-47, 762 S.E.2d 477, 486 (2014)). “Under 
notice pleading, a statement of claim is adequate if it gives sufficient 
notice of the claim asserted to enable the adverse party to answer and 
prepare for trial, to allow for the application of the res judicata, and to 
show the type of case brought.” Jd. Accordingly, “a complaint should 
not be dismissed for insufficiency unless it appears to a certainty that 
plaintiff is entitled to no relief under any state of facts which could be 
proved in support of the claim.” Sutton, 277 N.C. at 103, 176 S.E.2d at 
166 (1970) (emphasis omitted). 


21. A Rule 12(b)(6) motion should be granted when the complaint, 
on its face, reveals (a) that no law supports the plaintiff’s claim, (b) the 
absence of facts sufficient to form a viable claim, or (c) some fact which 
necessarily defeats the plaintiff’s claim. Jackson v. Bumgardner, 318 
N.C. 172, 175 (1986). In addition, the Court may consider documents 
which are the subject of plaintiff’s complaint and to which the complaint 
specifically refers, including the contract that forms the subject matter 
of the action. Oberlin Capital, L.P. v. Slavin, 147 N.C. App. 52, 60, 554 
S.E.2d 840, 847 (2001). 


22. The Court first will address Wells Fargo’s claims for breach of 
the Restrictive Agreements by Link and Raynor, and then the claims 
alleged against all of the Defendants. 


A. Breach of the non-solicitation of customers restriction 
(Count One) 


23. In its first claim, Wells Fargo alleges Link and Raynor breached 
the prohibitions against soliciting or accepting insurance business from 
Wells Fargo’s customers contained in sections III.b. and IIIc. of the 
Restrictive Agreements. (ECF No. 3, at 44 80-84.) Section IIIb. pro- 
hibits Link and Raynor from soliciting “the Company’s” customers or 
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prospective customers with whom they had “Material Contact and/or” 
customers about whom they received “Confidential Information.” (Id. at 
q{ 30 and 34.) “Material Contact” is defined as interaction with the cus- 
tomer during the year prior to their respective terminations of employ- 
ment from Wells Fargo. Section III.c. of the Restrictive Agreements 
prohibits Link and Raynor from accepting “insurance business” from 
or providing competitive products and services to customers of “the 
Company” with whom they had “Material Contact and/or” who were 
“customers of the Company within six (6) months prior to [their] termi- 
nation of employment.” (/d.) 


24. North Carolina courts will enforce a covenant not to compete 
if it is: “(1) in writing; (2) reasonable as to [the] terms, time, and terri- 
tory; (3) made a part of the employment contract; (4) based on valuable 
consideration; and (5) not against public policy.” Triangle Leasing Co. 
v. McMahon, 327 N.C. 224, 228, 393 S.E.2d 854, 857 (1990); United Lab., 
Inc. v. Kuykendall, 322 N.C. 648, 649-50, 370 S.E.2d 375, 380 (1988). The 
party seeking enforcement of a restrictive covenant has the burden of 
proving its reasonableness. Medical Staffing Network, Inc. v. Ridgway, 
194 N.C. App. 649, 655, 670 S.E.2d 321, 327 (2009). The reasonableness of 
anon-competition covenant is a matter of law for the court to decide. Id. 


25. In the absence of an express geographic territory restriction, 
a court can enforce a restriction prohibiting a former employee from 
soliciting customers or clients. Whittaker Gen. Med. Corp. v. Daniel, 
324 N.C. 523, 526, 379 S.E.2d 824, 826f (1989) (relying on Kuykendall 
and enforcing a noncompetition agreement that included client-based 
restrictions for 24 months without any expressly defined geographical 
territory other than the employee's sales territory at the time of termi- 
nation and holding that “customers developed by a salesperson are the 
property of the employer and may be protected by a contract under 
which the salesperson is forbidden from soliciting those customers for a 
reasonable time after leaving his or her employment”); Wade S. Dunbar 
Ins. Agency, Inc. v. Barber, 147 N.C. App. 463, 469, 556 S.E.2d 331, 
336 (2001) (enforcing covenant prohibiting solicitation of any former 
employer's customers). 


26. A customer-based restriction on solicitation is analyzed in much 
the same manner as a geographic restriction, taking into consideration 
many of the same factors and, particularly, the time period of the restric- 
tion. See, e.g., Wade S. Dunbar Ins. Agency, 147 N.C. App. at 469, 556 
S.E.2d 335; Farr Assocs., Inc. v. Baskin, 138 N.C. App. 276, 281-82, 530 
§.E.2d 878, 883 (2000) (“The geographic limitation of that case is analo- 
gous to the client-based limitation in the case at bar.”); Sandhills Home 
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Care, L.L.C. v. Companion Home Care — Unimed, Inc., 2016 NCBC 
LEXIS 61, at *25 (N.C. Super. Ct. Aug. 1, 2016). 


27. In this case, Defendants challenge the prohibitions on solicit- 
ing or accepting insurance business from Wells Fargo customers on the 
grounds that the definitions of the terms “the Company” and “Confidential 
Information” make the restrictions unreasonably broad and vague, and 
unenforceable as a matter of law. (ECF No. 8, at pp. 8-10.) Accordingly, 
the Court must determine whether sections III.b. and III.c. are unreason- 
able as a matter of law. 


i. Section III.b. 


28. Section IIIb. does not have a geographic restriction, but instead 
prohibits Link and Raynor, for a period of two years, from soliciting 
“the Company’s” customers and prospective customers with whom 
Link and Raynor had “Material Contact and/or” about whom they 
received “Confidential Information.” (ECF No. 3, at Exs. 1 and 2, sec. 
Il.) Defendants do not challenge the reasonableness of the prohibition 
on Link and Raynor soliciting Wells Fargo customers or prospective 
customers with whom they had Material Contact. Instead, Defendants 
argue that the terms “the Company” and “Confidential Information” are 
defined so broadly in the Employment Agreement that it makes the pro- 
hibition against Link and Raynor soliciting customers and prospective 
customers about whom they received “Confidential Information” unrea- 
sonably vague and overly broad. (ECF No. 8, at pp. 8-10.) 


29. The Employment Agreements define “the Company” to include 
not only Wells Fargo Insurance Services, but also its “past, present, and 
future parent companies, subsidiaries, predecessors, successors, affil- 
iates, and acquisitions.” (ECF No. 3, Exs. 1 and 2.) The Employment 
Agreement does not identify the subsidiary and affiliate companies, but 
according to publicly available data from Wells Fargo, it is a vast organi- 
zation with many affiliate companies. 


30. Wells Fargo noted to its shareholders in its 2016 Annual Report 
that Wells Fargo “provide[s] banking, insurance, investments, mort- 
gage, and consumer and commercial finance through more than 8,600 
locations, 13,000 ATMs, digital (online, mobile and social), and contact 
centers (phone, email and correspondence), and [Wells Fargo] ha[s] 
offices in 42 countries and territories.” WELLS Farco, 2016 ANNUAL REPORT 
36 (2016)!. Wells Fargo listed 44 significant subsidiaries in an attached 





1. Available online at: https://www.wellsfargo.com/assets/pdf/about/investor-relations/ 
annual-reports/2016-annual-report.pdf 
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exhibit to its Form 10-K annual report to the United States Securities 
Exchange Commission (“SEC”) for 2017. Wells Fargo, Form 10-K 
Annual Report to SEC (Exhibit 21) (Jan. 3, 2018)2. The listed subsidiar- 
ies include, inter alia, companies that provide personal, commercial, 
and real estate financing, insurance companies, venture capital firms, 
securities companies, and holding companies. Jd. In 2016, Wells Fargo 
employed over 269,000 full-time employees. WELLS Farco, 2016 ANNUAL 
Report 36 (2016). 


31. Defendants contend that North Carolina courts have found sim- 
ilarly broad prohibitions on soliciting customers of parent, subsidiary, 
and affiliate companies for whom the former employees performed no 
services unreasonable as matter of law. Medical Staffing Network, 194 
N.C. App. at 657, 670 S.E.2d at 328 (finding restrictive covenants unen- 
forceable because the plaintiff had no legitimate business interest in 
foreclosing solicitation of clients of “an unrestricted and undefined set 
of [the plaintiff's] affiliated companies that engage in business distinct 
from the . .. business in which [the defendant] had been employed”). 


32. To the extent that Link and Raynor are prohibited from soliciting 
Wells Fargo customers or prospective customers with whom they had 
“Material Contact” during the last year of their employment, the poten- 
tial inclusion of customers of affiliate companies does not necessarily 
render the restriction overbroad and unreasonable. See, e.g., Laboratory 
Corp. of America Holdings v. Kearns, 84 F. Supp. 3d 447, 459 (M.D.N.C. 
Jan. 30, 2015) (“In North Carolina, covenants prohibiting competition for 
a former employer’s customers are only enforceable when they prohibit 
the employee from contacting customers with whom the employee actu- 
ally had contact during his former employment.”). If Link and Raynor 
had significant interactions with customers or prospective customers 
of affiliate companies of Wells Fargo, Wells Fargo may have a legitimate 
interest in restricting them from soliciting those customers. 


33. Link and Raynor, however, are not only prohibited from solicit- 
ing Wells Fargo customers with whom they had “Material Contact”, but 
also from soliciting customers and prospective customers about whom 
they received “Confidential Information.” The Restrictive Agreements 
define “Confidential Information” as including “the Company’s Trade 
Secrets and other proprietary information relating to its business meth- 
ods, personnel, and customers.” (ECF No. 3, at Exs. 1 and 2, sec. II.) 
Wells Fargo’s “Trade Secrets” are defined as including, but not limited to: 





2. Available online at: https://www.sec.gov/Archives/edgar/data/72971/000007297118 
000272/wfc-12312017xex21.htm 
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[T]he names, address, and contact information of the 
Company’s customers and prospective customers, as well 
as any other personal or financial information relating to 
any customer or prospect, including, without limitation, 
account numbers, balances, portfolios, maturity and/or 
expiration or renewal dates, loans, policies, investment 
activities, purchasing practices, insurance, annuity poli- 
cies and objectives; 


[A]ny information concerning the Company’s operations, 
including without limitation, information related to its 
methods, services, pricing, costs, margins and mark ups, 
finances, practices, strategies, business plans, agree- 
ments, decision-making, systems, technology, policies, 
procedures, marketing, sales, techniques, agent informa- 
tion, and processes; [and] 


[A]Jny other proprietary and/or confidential information 
relating to the Company’s customers, employees, prod- 
ucts, services, sales, technologies, or business affairs. 


(Id.) 


34. The Restrictive Agreements further expand the definition of 
“Confidential Information” to include the “Records of the Company,” 
and provide that: 


‘Records’ include, but are not limited to original, dupli- 
cated, computerized, memorized, handwritten or any 
other form of information, whether contained in mate- 
rials provided to me by the Company, or by any institu- 
tion acquired by the Company, or compiled by me in any 
form or manner including information in documents or 
electronic devices, such as software, flowcharts, graphs, 
spreadsheets, resource manuals, videotapes, calendars, 
day timers, planners, rolodexes, or telephone directories 
maintained in personal computers, laptop computers, per- 
sonal digital assistants or any other device. 


(Id.) 


35. Defendants argue that the restriction on soliciting customers 
or prospective customers of “the Company” about whom they received 
“Confidential Information” is far too broad based on the definitions used 
in the Restrictive Agreements. For example, the Restrictive Agreements 
define “Confidential Information” as including the names and addresses 
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of customers and prospective customers of Wells Fargo and any of its 
affiliate companies, and Wells Fargo’s “Records” as including “memo- 
rized, handwritten or any other form of information, . . . such as soft- 
ware, flowcharts, graphs, spreadsheets, resource manuals, videotapes, 
calendars, day timers, planners, rolodexes, or telephone directories.” 
Arguably, the clause prohibits solicitation of any customers or prospec- 
tive customers of Wells Fargo-affiliate companies whose name, address, 
or other contact information was shown (purposefully or inadvertently) 
to Link or Raynor during their employment, whether or not that cus- 
tomer or prospective customer had any dealings with Wells Fargo’s 
insurance division or with Link or Raynor. Defendants aptly point out 
that, read literally, the non-solicitation provision in section III.b. would 
prohibit Link and Raynor from soliciting a prospective customer of a 
Wells Fargo affiliate company based simply on them having seen an 
“actual or prospective customer’s name in a calendar, day timer, plan- 
ner, rolodex, or telephone directory maintained anywhere at any Wells 
Fargo company.” (ECF No. 8, at pp. 9-10.) 


36. In its brief, Plaintiff does not address the breadth of the defini- 
tions of “the Company” and “Confidential Information” in the Restrictive 
Agreements, or attempt to explain why it has a business interest in 
prohibiting solicitation of such a vast array of customers. Instead, it 
argues that the provision restricting solicitation of customers or pro- 
spective customers about whom Link and Raynor received “Confidential 
Information” can be disregarded because “Link and Raynor would not 
have had access to confidential information concerning a client or cus- 
tomer they did not service, and there is no allegation in the Complaint 
alleging that they did.” (ECF No. 10, at p. 9.) Plaintiff misapprehends 
their burden in responding to the Motion to Dismiss. Plaintiff has not 
alleged that Link and Raynor received “Confidential Information” only 
regarding Wells Fargo customers and prospective customers whom they 
serviced, and the Court cannot accept the representations in its brief in 
lieu of allegations in the Complaint. 


37. At the hearing on the Motion to Dismiss, Plaintiff's counsel also 
suggested that Wells Fargo would only seek to restrain Link and Raynor 
from soliciting customers with whom they had “Material Contact,” as 
Plaintiff has done in this lawsuit, and not customers about whom Link 
and Raynor received Confidential Information. This argument, however, 
is unavailing. It is the Court’s duty at this stage to analyze the restric- 
tive covenant, as alleged, and determine whether it is reasonable and 
enforceable. The Court cannot read provisions out of the Restrictive 
Agreements based on Plaintiff's representations in order to make the 
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covenant enforceable. A court may not construe an agreement in a way 
that ignores or deletes its plain terms. See, e.g., State v. Philip Morris 
USA, Inc., 193 N.C. App. 1, 12-13, 666 S.E.2d 783, 791 (2008) (stating that 
where the language of a contract is unambiguous, a court cannot ignore, 
insert, or improperly construe the meaning of any contract terms, but 
instead a court must infer the intent of the parties from the terms in 
the contract); Happ v. Creek Pointe Homeowner's Ass’n, 215 N.C. App. 
96, 103-04, 717 S.E.2d 401, 406 (2011) (holding that even where the lan- 
guage of a contract is ambiguous, it is a “fundamental rule of contract 
construction” that the court “gives effect to all of its provisions, if the 
court is reasonably able to do so”). 


38. Finally, Plaintiff argues that, to the extent the prohibition in sec- 
tion IIIb. on soliciting customers about whom Link and Raynor received 
“Confidential Information” makes the covenant over-broad, the Court can 
“blue pencil,” or remove, that provision and enforce only the restriction 
on soliciting customers with whom they had “Material Contact.” (ECF 
No. 10, at pp. 12-13.) Under the “blue pencil doctrine,” North Carolina 
courts may specifically enforce divisible or separable sections of restric- 
tive covenants while striking portions that are unenforceable. Whittaker 
General Medical Corp., 324 N.C. at 528, 379 S.E.2d at 828 (“If the contract 
is separable, however, and one part is reasonable, the courts will enforce 
the reasonable provision” (citing Welcome Wagon, Inc. v. Pender, 255 
N.C. 244, 120 S.E. 2d 739 (1961).); see also, Hartman v. W.H. Odell & 
Assocs., 117 N.C. App. 307, 317, 450 S.E.2d 912, 920 (1994) (“When the 
language of a covenant not to compete is overly broad, North Carolina’s 
“blue pencil” rule severely limits what the court may do to alter the cov- 
enant. A court at most may choose not to enforce a distinctly separable 
part of a covenant in order to render the provision reasonable. It may 
not otherwise revise or rewrite the covenant.”). 


39. The Court cannot “blue pencil” the provisions in section IIb. 
because the provision addressing customers about whom Link and 
Raynor received “Confidential Information” is not “distinctly separable” 
from the “Material Contact” provision. The two provisions are not con- 
tained in separately numbered paragraphs, separate sentences, or even 
separated by the word “or.” Rather, the provisions are separated by the 
term “and/or.” The use of “and/or” suggests that the prohibitions could be 
read in both the conjunctive and disjunctive senses, and creates an ambi- 
guity. “When the language in a contract is ambiguous, we view the practi- 
cal result of the restriction by ‘construing the restriction strictly against 
its draftsman[.]’” Electrical South, Inc. v. Lewis, 96 N.C. App. 160, 167, 
385 S.E.2d 352, 356 (1989) (citing Manpower of Guilford County, Inc. 
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v. Hedgecock, 42 N.C. App. 515, 522, 257 S.E.2d 109, 115 (1979)). In this 
case, the Court concludes that the term “and/or” must be construed 
against Wells Fargo and read in the conjunctive sense for the purpose of 
applying the “blue pencil” doctrine. Under this interpretation, the provi- 
sion restricting Link and Raynor from soliciting customers about whom 
they received “Confidential Information” is not clearly separable from 
the other restrictions in section III.b. and cannot be stricken. 


ii. Section III.c. 


40. Section II.c. of the Restrictive Agreement prohibits Link and 
Raynor, for two years from their dates of termination, from accepting 
“insurance business from or provid[ing] Competitive Products/Services 
to” customers of “the Company” with whom they had “Material Contact, 
and/or” who were customers of “the Company” within the six months 
prior to their respective terminations from Wells Fargo. (ECF No. 3, at 
{4 30 and 34; Exs. 1 and 2.) 


41. Defendants first challenge the scope of section III.c. on the 
grounds that it prohibits Link and Raynor from “accepting insurance 
business from” former Wells Fargo customers. (ECF No. 8, at pp. 10-11.) 
Defendants contend that the term “insurance business” is undefined in 
the Restrictive Agreements and could encompass insurance products 
and services beyond the commercial insurance policies and services 
with which Link and Raynor were involved. Ud.) Defendants argue 
that the prohibition on accepting “insurance business” of any type from 
former customers is broader than necessary to protects Wells Fargo’s 
business interests. Ud.) While the Court concludes that there may be 
merit to Defendants’ argument, the Court arguably could “blue pencil” 
the phrase “accepting insurance business from” out of the description 
of the conduct restricted by section III.c. because the term is separated 
from the prohibition on “provid[ing] Competitive Products/Services to” 
by the word “or”, and could be viewed as a “distinctly severable” part 
of the covenant. Hartman, 117 N.C. App. at 317, 450 S.E.2d at 920; see 
also, Superior Performers, Inc. v. Meaike, 2014 U.S. Dist. LEXIS 50302, 
at *39-40 (M.D.N.C. Apr. 11, 2014) (‘Although it is not separated off 
by number or in a different clause, the language can readily be struck 
through and the rest of the restrictive covenant still makes sense and 
stands on its own. Therefore, to the extent that the “or its Affiliates” 
language renders the restrictive covenant unreasonable, it is likely sepa- 
rable from the remainder of the covenant, which is reasonable.”). 


42. However, even ifthe phrase “accepting insurance business from” 
could be severed from the prohibition, it would not salvage the covenant 
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in section III.c. because the covenant prohibits Link and Raynor from 
providing competitive insurance products to customers with whom they 
had “Material Contact, and/or . . . customers of the Company within six 
(6) months prior to” their respective terminations from employment 
with Wells Fargo. (ECF No. 3, at ¢§ 30 and 34.) Again, “the Company” is 
defined so broadly in the Restrictive Agreements that it sweeps within 
its ambit customers of far-flung Wells Fargo subsidiaries and affiliates 
unrelated to Wells Fargo’s commercial insurance business, and cus- 
tomers w ith whom Link and Raynor would have had no contact. See, 
Medical Staffing Network, 194 N.C. App. at 657, 670 S.E.2d at 328. In 
addition, for the same reasons discussed above, the use of “and/or” must 
be construed against Wells Fargo, and III.c.ii. cannot be “blue penciled” 
out of the covenant contained in section III.c. Accordingly, the Court 
concludes that the restrictive covenant in section IIIc. is too broad and 
is unreasonable as a matter of law. 


43. Sections III.b. and IIIc. of the Restrictive Agreements are too 
broadly written to be enforceable under North Carolina law. Accordingly, 
Defendants’ motion to dismiss Plaintiff's First Count for breach of the 
non-solicitation of customers provisions in sections III.b. and II.c. of 
the Restrictive Agreements should be GRANTED. 


B. Breach of the non-solicitation of employees covenants 
(Count Two) 


44, In its second claim, Wells Fargo alleges that Link and Raynor 
breached the provisions of the Restrictive Agreements prohibiting them 
from soliciting Wells Fargo’s employees to terminate employment with 
Wells Fargo. (ECF No. 3, at 44 80-84.) Section IIIa. of the Restrictive 
Agreements provide that for two years following termination, Link and 
Raynor “will not... solicit, recruit, or promote the solicitation or recruit- 
ment of any employee or consultant of the Company for the purpose of 
encouraging that employee or consultant to leave the Company’s employ 
or sever an agreement for services.” (Id. at ¢{ 30 and 34.) 


45. Courts in North Carolina have recognized that reasonable 
restrictions on a former employee’s right to solicit an employer's cur- 
rent employees are enforceable. Kennedy v. Kennedy, 160 N.C. App. 1, 
11-12, 584 S.E.2d 328, 335 (2003) (“[T]he covenant prohibiting Carroll 
from soliciting and hiring plaintiff’s former employees for the three-year 
period does not violate public policy.”); Superior Performers, Inc., 2014 
U.S. Dist. LEXIS 50302, at *30 (finding a two year restriction on solicit- 
ing former employer's current employees reasonable). A restriction on 
solicitation of employees generally is subject to the same requirements 
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as other restrictive covenants. Sandhills Home Care, L.L.C., 2016 NCBC 
LEXIS 61, at *36. 


46. Here, the non-solicitation of employees covenant is in writ- 
ing and supported by consideration. Defendants do not argue that the 
covenant would violate public policy. See, Sandhills Home Care, 2016 
NCBC LEXIS 61, at *36 (citing Phelps Staffing, LLC v. C.T. Phelps, Inc., 
226 N.C. App. 506, 510, 740 S.E.2d 923, 927 (2013)). Defendants contend, 
however, that the non-solicitation of employees restriction is overbroad 
and unreasonable because it prohibits Link and Raynor from soliciting 
employees of “the Company.” (ECF No. 8, at pp. 11-12.) As noted herein, 
in 2016, Wells Fargo claimed to have 44 subsidiary companies employing 
a total of over 269,000 employees in personal and commercial banking, 
investment, insurance, and other businesses. As written, the Restrictive 
Agreement would prohibit Link and Raynor from soliciting or attempting 
to solicit hundreds of thousands of employees in a variety of businesses 
other than commercial insurance and across a vast geographic area. 


47. Covenants restricting former employees from soliciting a for- 
mer employer’s employees are another means of protecting the former 
employer’s interest in the good-will it has with its customers. Kennedy, 
160 N.C. App. at 11-12, 584 S.E.2d at 335 (enforcing prohibition against 
dentist soliciting his former practice’s employees, holding “[t]he evi- 
dence demonstrates that plaintiff's employees, many of whom had been 
employed in plaintiff's practice for several years, were a valuable part 
of the asset owned by plaintiff, that the employees had developed per- 
sonal relationships with plaintiff’s patients, that the employees were an 
integral part of a patient’s experience with plaintiff”). To establish that a 
non-solicitation of employees covenant is reasonable, an employer must 
establish that it has a protectable business interest in prohibiting solicita- 
tion of former employees, and such prohibition must be no broader than 
necessary to protect that interest. In Medical Staffing Network, Inc., the 
Court held that a prohibition on the defendant soliciting employees of 
the plaintiff’s affiliate businesses for which the defendant did not work 
was overbroad. 


[The plaintiff] presented no evidence, and the trial court 
made no findings that [the plaintiff] had any legitimate 
business interest in . . . foreclosing the solicitation of 
employees of... an unrestricted and undefined set of [the 
plaintiff’s] affiliated companies that engage in business 
distinct from the medical staffing business in which [the 
defendant] had been employed. We conclude that on its 
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face, this bar extends beyond any legitimate interest [the 
plaintiff] might have in this case. 


194 N.C. App. at 657, 670 S.E.2d at 328. 


48. Plaintiff has not alleged any facts that would support a legiti- 
mate business interest in restricting Link or Raynor from soliciting 
employees working for Wells Fargo’s affiliate companies in any segment 
of the banking, investment, or insurance industries. It is highly unlikely 
that the vast majority of these employees would have had any involve- 
ment or contact with Wells Fargo’s commercial insurance customers. 
The non-solicitation of employees covenant, as written, is unreasonable 
and unenforceable as a matter of law. Id. 


49. Accordingly, the Defendants’ motion to dismiss Count Two for 
breach of the non-solicitation of employees provisions in section II]1.a. of 
the Restrictive Agreements should be GRANTED. 


C. Breach of the confidentiality covenant against Link 
and return of property provision against Link (Counts 
Three and Four) 


50. Plaintiff also makes claims that Link and Raynor violated the 
covenants prohibiting use or disclosure of “Confidential Information,” 
and the provisions requiring return of “Records” and “Confidential 
Information,” in the Restrictive Agreements. (ECF No. 3, at {{ 85-94.) 
Defendants argue the Complaint does not state claims against Link and 
seek dismissal of Counts Three and Four against Link only. (ECF No. 8, 
at pp. 12-14.) They do not seek dismissal of these claims against Raynor. 
Ud.) Defendants argue that Plaintiff makes nothing more than conclu- 
sory allegations against Link, and does not plead facts supporting the 
claims for breach of the confidentiality and return of property provi- 
sions. (Id.) 


51. “The elements of a claim for breach of contract are (1) exis- 
tence of a valid contract and (2) breach of the terms of [the] contract.” 
McLamb v. TP. Inc., 173 N.C. App. 586, 588, 619 S.E.2d 577, 580 (2005); 
Regency Ctrs. Acquisition, LLC v. Crescent Acquisitions, LLC, 2018 
NCBC LEXIS 7, at *18 (N.C. Super. Ct. Jan. 24, 2018). The North Carolina 
Court of Appeals has held that “an agreement is not in restraint of trade 

. if it does not seek to prevent a party from engaging in a similar 
business in competition with the promisee, but instead seeks to pre- 
vent the disclosure or use of confidential information.” Chemimetals 
Processing, Inc. v. McEneny, 124 N.C. App. 194, 197, 476 S.E.2d 374, 376 
(1996). Such an agreement is enforceable “even though the agreement 
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is unlimited as to time and area, upon a showing that it protects a legiti- 
mate business interest of the promisee.” Id. at 197, 476 S.E.2d at 376-77 
(citation omitted). 


52. The Court has thoroughly reviewed the allegations in the 
Complaint and concludes that Plaintiff has sufficiently alleged a claim 
against Link for breach of the “Confidential Information” restrictions, 
but has not alleged any facts that would support the claim that Link 
failed to return “Records and Confidential Information” after his resigna- 
tion from Wells Fargo. 


53. With regard to the claim for breach of the “Confidential 
Information” covenant, Plaintiff alleges that Link executed the 
Restrictive Agreement prohibiting the use or disclosure of “Confidential 
Information.” (ECF No. 3, at { 30.) Plaintiff further alleges that Link 
solicited and obtained for BB&T the insurance business of custom- 
ers that he serviced for Wells Fargo. Ud. at [4 39, 47, and 53.) Finally, 
Plaintiff alleges, albeit “upon information and belief”, that Link “used 
“Wells Fargo’s Confidential Information . . . to identify, contact, solicit, 
and induce” his former customers and to divert their business to BB&T. 
Ud. at { 56, 88.) These allegations sufficiently state a claim for breach 
of contract regarding the “Confidential Information” provisions of the 
Restrictive Agreement at this stage of the case. Myrtle Apartments, 
Inc. v. Lumbermen’s Mut. Casualty Co., 258 N.C. 49, 51, 127 S.E.2d 
759, 761 (1962) (finding that in stating claims in a complaint, a plaintiff 
“may allege facts based on actual knowledge, or upon information and 
belief”). Defendants’ motion to dismiss Plaintiff's Count Three against 
Link should be DENIED. 


54. With regard to Count Four, the Complaint contains only the con- 
clusory allegation that Link “fail[ed] to return to Wells Fargo its property 
upon resigning” from employment with Plaintiff. Ud. at J 92.) Plaintiff 
does not, however, allege what property Link possessed or failed to 
return at the time of his resignation, nor any other facts underlying its 
claim for breach of the return of property provisions in the Restrictive 
Agreement. This is insufficient to support a claim for breach of the 
return of property provision. Myrtle Apartments, Inc., 258 N.C. at 51, 
127 S.E.2d at 761 (“In testing the sufficiency of a complaint, the court 
ignores the conclusions and looks to the facts.”) Defendants’ motion to 
dismiss Count Four against Link should be GRANTED. 


D. Misappropriation of trade secrets (Count Five) 


55. Plaintiff makes claims for misappropriation of trade secrets 
against all of the Defendants. (ECF No. 3, at ¢§ 95-104.) Defendants 
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first argue that Plaintiff has not identified its trade secrets with sufficient 
specificity to support a claim for misappropriation under the NCTSPA. 
(ECF No. 8, at pp. 14-16.) Defendants also contend that Plaintiff does 
not allege the act or acts by which Defendants misappropriated any 
trade secrets. (Id. at pp. 15-16.) 


56. Under the NCTSPA, “misappropriation” is defined as the “acqui- 
sition, disclosure, or use of a trade secret of another without express 
or implied authority or consent, unless such trade secret was arrived 
at by independent development, reverse engineering, or was obtained 
from another person with a right to disclose the trade secret.” G.S. 
§ 66-152(1). A “Trade Secret” is: 


[B]Jusiness or technical information, including but not lim- 
ited to a formula, pattern, program, device, compilation of 
information, method, technique, or process that: 


a. Derives independent actual or potential commercial 
value from not being generally known or readily ascertain- 
able through independent development or reverse engi- 
neering by persons who can obtain economic value from 
its disclosure or use; and 


b. Is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy. 


G.S. § 66-152(8). 


57. The courts consider the following factors in determining 
whether information constitutes a trade secret: 


(1) The extent to which [the] information is known out- 
side the business; (2) the extent to which it is known to 
employees and others involved in the business; (3) the 
extent of measures taken to guard secrecy of the infor- 
mation; ({4]) the value of information to [the] business 
and its competitors; ([5]) the amount of effort or money 
expended in developing the information; and ([6]) the ease 
or difficulty with which the information could properly be 
acquired or duplicated by others. 


Wilmington Star-News, Inc. v. New Hanover Reg Med. Ctr., Inc., 125 
N.C. App. 174, 180-81, 480 S.E.2d 53, 56 (1997). 


58. To survive a motion to dismiss, a plaintiff's complaint “must 
identify a trade secret with sufficient particularity so as to enable a 
defendant to delineate that which he is accused of misappropriating and 
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a court to determine whether [misappropriation] has or is threatened to 
occur.” VisionAir, Inc. v. James, 167 N.C. App. 504, 510-11, 606 S.E.2d 
359, 364 (2004); AYM Techs., LLC. v. Rodgers, 2018 NCBC LEXIS 14, 
at *36-37 (N.C Super. Ct. Feb. 9, 2018) (quoting VisionAir). The com- 
plaint also must set forth with sufficient specificity the acts by which the 
alleged misappropriation occurred. Washburn v. Yadkin Valley Bank & 
Tr. Co., 190 N.C. App. 315, 327, 660 S.E.2d 577, 586 (2008) (“These allega- 
tions do not identify with sufficient specificity either the trade secrets 
[p]laintiffs allegedly misappropriated or the acts by which the alleged 
misappropriations were accomplished” (emphasis added).); see also, 
Bldg. Ctr, Inc. v. Carter Lumber, Inc., 2016 NCBC LEXIS 79, at *9 (N.C. 
Super. Ct. Oct. 21, 2016) (citing Washburn). 


59. Defendants focus on Plaintiff's inclusion of “customers’ names 
and addresses” as part of its alleged trade secrets, and argue that such 
information by itself generally does not constitute a trade secret. (ACF 
No. 8, at pp. 14-15.) Plaintiff, however, has not alleged that its trade 
secrets consist only of its customer names and contact information. 
Although the Complaint is vague in this regard, read liberally in favor of 
Plaintiff, the Complaint and the attached Restrictive Agreements appear 
to allege that Plaintiffs trade secrets include, inter alia: 


Information concerning Wells Fargo’s customers and the 
details of their insurance needs and policies, including but 
not limited to information concerning Wells Fargo’s custom- 
ers and the details of their insurance needs and policies, 
including but not limited to, customer policies, insurance 
application information, policy cost information, payment 
information, profit loss statements, insurance schedules, cer- 
tificate of holder lists, underwriting information, detailed cus- 
tomer information, detailed employee information, detailed 
property information, customer financial information, expira- 
tion dates of insurance policies and insurance daily reports. 


(ECF No. 3, at ¥ 17); 


The books, files, electronic data, and all other records of 
Wells Fargo, the confidential information contained in [the 
records], and especially the data pertaining to Wells Fargo 
customers, such as customers’ names and addresses, as well 
as additional information such as customers’ social secu- 
rity numbers, account numbers, financial status, and other 
highly confidential personal and financial information|. ] 


(Id. at ¥ 97); and, 
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[T]he names, addresses, and contact information of the 
Company’s customers and prospective customers, as well 
as any other personal or financial information relating to 
any customer or prospect, including, without limitation, 
account numbers, balances, portfolios, maturity and/or 
expiration or renewal dates, loans, policies, investment 
activities, purchasing practices, insurance, annuity poli- 
cies and objectives[.] 


Ud., Exs. 1 and 2, at sec. II.) 


60. Within these sprawling lists, there are particular pieces of 
information that might constitute trade secrets, including: “insurance 
application information, policy cost information, payment information, 
profit loss statements, insurance schedules, certificate of holder lists, 


nn, 


[and] underwriting information”; “expiration dates of insurance poli- 
cies and insurance daily reports”; “customers’ social security numbers, 
account numbers, [and] financial status”; and “maturity and/or expira- 
tion or renewal dates, loans, . . . investment activities, purchasing prac- 
tices, [and], annuity policies and objectives.” (/d.) In addition, while not 
expressly pleaded, this information, if compiled in a database or other 
form for each of Plaintiff's customers, might also constitute a trade 
secret. This Court has held that “where an individual maintains a com- 
pilation of detailed records over a significant period of time,” such that 
they have particular value as a compilation or manipulation of informa- 
tion, “those records could constitute a trade secret even if ‘similar infor- 
mation may have been ascertainable by anyone in the . . . business.’ ” 
Koch Measurement Devices, Inc. v. Armke, 2015 NCBC LEXIS 45, at 
*13 (N.C. Super. Ct. May 1, 2015) (quoting Byrd’s Lawn & Landscaping, 
Inc. v. Smith, 142 N.C. App. 371, 376, 542 S.E.2d 689, 692 (2001)). See 
also, State ex rel. Utils. Comm’n v. MCI Telecomms., Corp., 132 N.C. 
App. 625, 634, 514 S.E.2d 276, 282 (1999) (concluding that a “compila- 
tion of information” involving customer data and business operations 
which has “actual or potential commercial value from not being gener- 
ally known” is sufficient to constitute a trade secret under the NCTSPA); 
RoundPoint Mortg. Co. v. Florez, 2016 NCBC LEXIS 18, at *31-32 
(N.C. Super. Ct. Feb. 18, 2016); Red Valve v. Titan Valve, 2018 NCBC 
LEXIS 41, at *27 (N.C. Super. Ct. Apr. 17, 2018) (citing Koch, Byrd's, 
and RoundPoint). 


61. The Court concludes that the allegations in this case, read gen- 
erously, are minimally sufficient to put Defendants on notice of the trade 
secrets that they have allegedly misappropriated. 
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62. Defendants next argue that the claims for misappropriation 
must be dismissed because Plaintiff fails to allege facts regarding the 
means by which Defendants misappropriated Plaintiff's trade secrets. 
(ECF No. 8, at pp. 15-16.) With regard to Pack and BB&T, the Court 
agrees. Misappropriation requires the “acquisition, disclosure, or use of 
a trade secret without express or implied authority or consent.” G.S. 
§ 66-152(1). Plaintiff does not allege any acts by which Pack and BB&T 
allegedly misappropriated trade secrets. While Plaintiff alleges that 
Pack “had access to” Wells Fargo’s trade secret information while she 
was employed, there is no allegation that Pack accessed or acquired 
trade secrets at any time when she was not authorized to do so. Plaintiff 
also fails to allege facts that would show Pack disclosed or used Wells 
Fargo’s trade secrets, or that any particular customers for whom Pack 
was responsible have diverted their business from Wells Fargo to BB&T. 


63. In sum, the Complaint does not allege facts to support an allega- 
tion of misappropriation against Pack, and the claim against her must be 
dismissed. Defendants’ motion to dismiss the misappropriation of trade 
secrets claims against Pack in Count Five of the Complaint therefore 
should be GRANTED. 


64. Plaintiff also fails to allege facts that support its claim that 
BB&T misappropriated Wells Fargo’s trade secrets. Plaintiff does not 
allege that Link, Raynor, or Pack disclosed Wells Fargo’s trade secrets 
to BB&T or that BB&T acquired Wells Fargo’s trade secrets by some 
other means. Nor does Wells Fargo claim that BB&T has used Wells 
Fargo’s trade secrets, alleging only that “[u]pon information and belief, 
Individual Defendants have used Wells Fargo’s . . . Trade Secrets to 
identify, contact, solicit, and induce Wells Fargo’s clients.” (ECF No. 3, at 
{| 56; emphasis added.) Instead, Plaintiff alleges only that “[u]Jpon infor- 
mation and belief, the Defendants have misappropriated Wells Fargo’s 
trade secret information in order to unfairly compete against Wells Fargo 
and solicit its customers.” (/d. at § 102.) The Court is not required to 
accept Wells Fargo’s conclusory speculation regarding BB&T’s alleged 
misappropriation of trade secrets. Washburn, 190 N.C. App. at 327, 660 
S.E.2d at 586 (affirming dismissal of misappropriation claim and holding 
“Defendant’s allegation that it ‘believes [Plaintiffs] used its trade secrets’ 
is general and conclusory”). Defendants’ motion to dismiss the misap- 
propriation of trade secrets claims against BB&T in Count Five of the 
Complaint therefore should be GRANTED. 


65. Plaintiff's allegations in support of its claim that Link misap- 
propriated trade secrets are weak, at best. Plaintiff does not expressly 
allege that Link ever accessed Wells Fargo’s trade secrets without 
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authorization or consent. To the contrary, Plaintiff alleges that Link had 
access to trade secret information only “by way of his employment with 
Wells Fargo.” (ECF No. 3, at ¢ 96.) The Complaint does not allege that 
Link downloaded, copied, or otherwise removed from Wells Fargo any 
trade secret information, nor that Link has disclosed trade secrets to 
BB&T or anyone else. Instead, Plaintiff alleges only that Link had access 
to Wells Fargo’s trade secret information during his employment with 
Wells Fargo, that Link became employed by BB&T, that some Wells 
Fargo customers for whom Link was responsible have transferred their 
business to BB&T, and “upon information and belief’ Link has used 
Wells Fargo’s trade secret information to solicit these customers. A sig- 
nificant inferential leap is required from those alleged facts to conclude 
that Link misappropriated trade secrets. 


66. Nevertheless, the Court is mindful that Plaintiff is entitled to 
have inferences drawn in its favor at this stage of the proceedings. 
Accordingly, the Court concludes that the claim for misappropria- 
tion of trade secrets against Link should survive dismissal. Therefore, 
Defendants’ motion to dismiss the misappropriation of trade secrets 
claims against Link in Count Five of the Complaint should be DENIED. 


67. Plaintiff's allegations that Raynor, immediately prior to submit- 
ting his resignation, entered Plaintiff’s offices after hours, and down- 
loaded and copied documents that, on information and belief, contained 
Plaintiff's trade secrets, sufficiently alleges the acts by which Raynor 
misappropriated trade secrets. Therefore, Defendants’ motion to dis- 
miss the misappropriation of trade secrets claims against Raynor in 
Count Five of the Complaint should be DENIED. 


E. Tortious interference with contractual relations 
(Count Seven) 


68. As its seventh claim, Plaintiff makes claims for tortious interfer- 
ence with contract against all Defendants, alleging that they each inter- 
fered with the Restrictive Agreements between Wells Fargo and Link 
and Raynor, respectively. (ECF No. 3, at (§ 110-15.) 


69. To state a claim for tortious interference with contract, a plain- 
tiff must allege: “(1) a valid contract between plaintiff and a third party 
which confers upon the plaintiff a contractual right against a third party; 
(2) the defendant knows of the contract; (3) the defendant intentionally 
induces the third person not to perform the contract; (4) and in doing so 
he acts without justification; (5) resulting in actual damage to the plain- 
tiff.” Kuykendall, 322 N.C. at 661, 370 S.E.2d at 387 (citing Childress 
v. Abeles, 240 N.C. 667, 674, 84 S.E.2d 176, 181-82 (1954)). 
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70. As a preliminary matter, the Court has already concluded that 
Plaintiff's claims for breach of the non-solicitation of customers and 
non-solicitation of employees covenants in sections III.a., III.b. and IIc. 
of the Restrictive Agreements should be dismissed because those cov- 
enants are invalid and unenforceable. Since no valid contract existed 
based on these covenants, Plaintiff’s claims that the Defendants inter- 
fered with those covenants in the Restrictive Agreements must also fail. 
Medical Staffing Network, Inc., 194 N.C. App. at 658, 670 S.E.2d at 328 
(affirming dismissal of tortious interference claim where trial court had 
found restrictive covenants overbroad and unenforceable). Accordingly, 
Defendants’ motion to dismiss the claims for tortious interference in 
Count Seven of the Complaint claiming interference with the covenants 
not to solicit customers and employees should be GRANTED. 


71. Similarly, to the extent that Plaintiff attempts to make a claim for 
tortious interference with contract based on Defendants’ alleged inter- 
ference with the return of property provisions in Restrictive Agreement, 
the Court has dismissed the claim for breach of this provision as against 
Link. In addition, the Complaint does not plead any facts to support an 
allegation that Link, Pack, or BB&T engaged in any conduct intended 
to induce Raynor’s alleged breach of the return of property provisions. 
Defendants’ motion to dismiss the claims for tortious interference in 
Count Seven of the Complaint claiming interference with the return of 
property provisions should be GRANTED. 


72. This leaves only the claim that Defendants intentionally inter- 
fered with the confidential information covenants in the Restrictive 
Agreements. With regard to this claim, the Complaint fails to plead any 
facts to support an allegation that Pack interfered with the Restrictive 
Agreements between Wells Fargo and Link and Raynor. The claim 
against Pack for tortious interference fails and should be dismissed. 


73. Defendants contend that the claim for tortious interference 
against BB&T should be dismissed because Plaintiff does not plead 
facts in support of the allegation that BB&T intentionally induced Link 
or Raynor to breach the Restrictive Agreements. (ECF No. 8, at p. 17.) 
Defendants also argue that the claim for tortious interference against 
BB&T fails because the allegations in the Complaint establish that Wells 
Fargo and BB&T are competitors, but Plaintiff does not allege facts 
supporting the conclusory claim that BB&T acted without justification 
in interfering with the Restrictive Agreements. (/d. at pp. 17-18.) The 
Court agrees with Defendants on both contentions. 


74. First, as with Pack, the Complaint does not contain a single alle- 
gation of fact that BB&T engaged in any conduct designed to interfere 
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with the Restrictive Covenants. Unlike the vast majority of cases that 
arise in this context, Plaintiff does not allege that BB&T recruited Link 
and Raynor as part of a campaign to raid Wells Fargo’s sales force, that 
BB&T encouraged Link and Raynor to secretly acquire Wells Fargo’s 
confidential information, nor that BB&T directed Link and Raynor to 
target their former Wells Fargo customers and solicit their commercial 
insurance business. Rather, Plaintiff alleges only that Link and Raynor 
resigned from Wells Fargo, became employed with BB&T, and subse- 
quently diverted several customers from Wells Fargo to BB&T. These 
allegations do not sufficiently state that BB&T intentionally interfered 
with the Restrictive Covenants. 


75. In addition, Wells Fargo and BB&T were competitors in the 
commercial insurance industry. The North Carolina Supreme Court has 
held that if the defendant’s interference is “for a legitimate business pur- 
pose, his actions are privileged. . . . [C]ompetition in business consti- 
tutes justifiable interference in another's business relations and is not 
actionable so long as it is carried on in furtherance of one’s own interest 
and by means that are lawful.” Peoples Sec. Life Ins. Co. v. Hooks, 322 
N.C. 216, 221, 367 S.E.2d 647, 650 (1988). This “privilege [to interfere] 
is conditional or qualified; that is, it is lost if exercised for a wrong pur- 
pose. In general, a wrong purpose exists where the act is done other 
than as a reasonable and bona fide attempt to protect the interest of the 
defendant which is involved.” Jd. at 220, 367 S.E.2d at 650. 


76. “If the defendant’s only motive is a malicious wish to injure the 
plaintiff, [defendant’s] actions are not justified.” Hooks, 322 N.C. at 221, 
367 S.E.2d at 650. The malice required to overcome a justification of 
business competition is legal malice, and not actual malice. Childress, 
240 N.C. at 675, 84 S.E.2d at 182 (“It is not necessary, however, to allege 
and prove actual malice in the sense of personal hatred, ill will, or spite 
in order to make out a case for the recovery of compensatory damages 
against the outsider for tortiously inducing the breach of the third per- 
son's contract with the plaintiff. The term ‘malice’ is used in this connec- 
tion in its legal sense, and denotes the intentional doing of the harmful 
act without legal justification.”); Murphy v. McIntyre, 69 N.C. App. 323, 
328-29, 317 S.E.2d 397, 401 (1984) (noting that legal malice “means inten- 
tionally doing a wrongful act or exceeding one’s legal right or authority 
in order to prevent the making of a contract between two parties” and 
the act “must be taken with the design of injuring one of the parties 
to the contract or of gaining some advantage at the expense of a party”); 
Robinson, Bradshaw, & Hinson, P.A. v. Smith, 129 N.C. App. 305, 318, 
498 S.E.2d 841, 851 (1998) (“A person acts with legal malice if he does a 
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wrongful act or exceeds his legal right or authority in order to prevent 
the continuation of the contract between the parties.”). 


77. In order to survive dismissal, a complaint alleging tortious inter- 
ference “must admit of no motive for interference other than malice.” 
Pinewood Homes, Inc. v. Harris, 184 N.C. App. 597, 605, 646 S.E.2d 826, 
832-33 (2007); Filmar Racing, Inc. v. Stewart, 141 N.C. App. 668, 674, 
541 S.E.2d 733, 738 (2001) (“[W]e have held that the complaint must admit 
of no motive for interference other than malice.”); Kerry Bodenhamer 
Farms, LLC v. Nature’s Pearl Corp., 2017 NCBC LEXIS 27, at *16 (N.C. 
Super. Ct. Mar. 27, 2017) (holding “[t]he pleading standards for a tortious 
interference with contract claim are strict. The complaint must admit 
of no motive for interference other than malice. When the complaint 
reveals that the interference was justified or privileged, this Court must 
grant a motion” to dismiss (citations and quotations omitted)). 


78. Here, Plaintiff has alleged that the Defendants, including BB&T, 
acted “without justification”, but does not plead facts supporting a claim 
that BB&T acted with malice or for any improper purpose, nor that 
BB&T was motivated by anything other than an interest in successfully 
competing against Wells Fargo. (ECF No. 3, at { 113.) The recruitment of 
employees from a business competitor is presumptively privileged com- 
petitive activity, absent an allegation of legal malice. Hooks, 322 N.C. 
at 221, 367 S.E.2d at 650. The claim for tortious interference as against 
BB&T fails and should be dismissed. 


79. With regard to the claims against Link and Raynor for tor- 
tious interference with the confidentiality covenants in the Restrictive 
Agreements, Plaintiff has not alleged facts to support an allegation 
that Raynor induced Link to violate his confidentiality covenant. To the 
contrary, Raynor resigned his employment with Wells Fargo over five 
months after Link left Wells Fargo and became employed with BB&T, 
and Plaintiff offers no explanation as to why Raynor would encour- 
age Link to violate confidentiality restrictions while both were still 
employed with Wells Fargo. The allegations do not support a claim for 
tortious interference with the confidentiality covenants against Raynor. 
Therefore, the tortious interference with contract claim based on these 
allegations fails and should be dismissed. 


80. With regard to Link, Plaintiff alleges that “Raynor told his man- 
ager at Wells Fargo that [ ] Link encouraged him to leave Wells Fargo 
for BB&T.” (ECF No. 3, at § 41.) While this is not an express allega- 
tion that Link encouraged Raynor to also violate his confidentiality cov- 
enant, the Court concludes that the allegation arguably would support 
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the claim for tortious interference against Link, and Plaintiff’s claim that 
Link tortiously interfered with the confidentiality covenant in Raynor's 
Restrictive Agreement. 


81. Therefore, Defendants’ motion to dismiss Count Seven for tor- 
tious interference with contractual relations is DENIED as to Plaintiff's 
claim that Link interfered with the confidentiality covenant in Raynor’s 
Restrictive Agreement. Defendants’ motion to dismiss Count Seven for 
tortious interference with contractual relations as to all other Defendants 
and claims is GRANTED, and such claims are DISMISSED. 


F. Unfair and deceptive trade practices (Count Eight) 


82. As its Eighth claim, Plaintiff alleges that all Defendants have 
engaged in unfair and deceptive acts or practices in violation of G.S. 
§ 75-1.1. (ECF No. 3, at (f 116-120.) Plaintiff specifically alleges that 


Defendants’ wrongful acts, include[e] but [are] not limited 
to, Defendants’ misappropriation of trade secrets, con- 
spiracy and fraudulent scheme to divert business opportu- 
nities away from Wells Fargo, theft of company property 
to gain an unfair advantage, interference with Defendant 
Link and Defendant Raynor’s contractual obligations 
owed to Wells Fargo, and other deceptive, unethical and 
unscrupulous conduct[.] 


(ECF No. 3, at § 117.) 


83. “To establish a prima facie case of unfair and deceptive trade 
practices, a plaintiff must show that (1) the defendant committed an 
unfair or deceptive act or practice, (2) the act was in or affecting com- 
merce, and (3) the act proximately caused injury to the plaintiff.” White 
v. Consol. Planning, Inc., 166 N.C. App. 283, 303, 603 S.E.2d 147, 161 (2004). 


84. Defendants correctly point out that the facts pleaded in the 
Complaint do not support allegations of a “conspiracy and fraudu- 
lent scheme to divert business opportunities away from Wells Fargo.” 
Plaintiff does not make claims for fraud or conspiracy, and there are no 
facts alleged that would support such claims. Plaintiff makes no argu- 
ment in support of these allegations, and the claim for unfair and decep- 
tive trade practices cannot be based on such conduct. 


85. In addition, the underlying claims against Pack and BB&T for 
misappropriation of trade secrets and intentional interference with con- 
tract have been dismissed. Plaintiff does not allege, nor argue, that Pack 
or BB&T engaged in any other conduct that would support a claim for 
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unfair trade practices. Therefore, Defendants’ motion to dismiss the 
claims against Pack and BB&T for unfair and deceptive trade practices 
in Count Eight of the Complaint should be GRANTED. 


86. With regard to the claims against Link and Raynor, “[a] viola- 
tion of the [NCTSPA] constitutes an unfair act or practice under N.C. 
Gen. Stat. § 75-1.1.” Medical Staffing Network, Inc., 194 N.C. App. at 659, 
670 S.E.2d at 329 (citing N.C. Gen. Stat. § 66-146(2007)). Since Plaintiff's 
claims against Link and Raynor for misappropriation of trade secrets 
survive dismissal, so must the claims for violation of G.S. § 75-1.1. 
Defendants’ motion to dismiss the claims against Link and Raynor for 
unfair and deceptive trade practices in Count Eight of the Complaint 
should be DENIED. 


Ill. CONCLUSION 


THEREFORE, IT IS ORDERED that Defendants’ motion to dismiss 
is GRANTED, in part, and DENIED, in part, as follows: 


1. Defendants’ motion to dismiss Plaintiff’s First and Second 
Counts for breach of contract are GRANTED, and the claims 
are DISMISSED. 


2. Defendants’ motion to dismiss Plaintiff's Count Three for 
breach of contract against Link is DENIED. 


3. Defendants’ motion to dismiss Count Four for breach of con- 
tract against Link is GRANTED, and the claim is DISMISSED. 


4. Defendants’ motion to dismiss Count Five for misappropria- 
tion of trade secrets against Pack and BB&T is GRANTED, and 
those claims are DISMISSED. 


5. Defendants’ motion to dismiss Count Five for misappropria- 
tion of trade secrets against Link and Raynor is DENIED. 


6. Defendants’ motion to dismiss Count Seven for tortious inter- 
ference with contractual relations is DENIED as to Plaintiff’s 
claim that Link interfered with the confidentiality covenant in 
Raynor’s Restrictive Agreement. 


7. Defendants’ motion to dismiss Count Seven for tortious inter- 
ference with contractual relations as to all other Defendants 
and claims is GRANTED, and those claims are DISMISSED. 


8. Defendants’ motion to dismiss the claims against Pack and 
BB&T in Count Eight for unfair and deceptive trade practices 
is GRANTED, and those claims are DISMISSED. 
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9. Defendants’ motion to dismiss the claims against Link and 
Raynor in Count Eight for unfair and deceptive trade practices 
is DENIED. 


This, the 8th day of May, 2018. 


/s/ Gregory P. McGuire 

Gregory P. McGuire 

Special Superior Court Judge 
for Complex Business Cases 
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9 May 2019 
001P19 Teressa B. Rouse 1. Petitioner’s PDR Under 1. Allowed 
v. Forsyth County N.C.G.S. § 7A-31 (COA17-884) 
Department of , os . 
Social Services 2. Respondent’s Conditional PDR 2. Denied 
Under N.C.G.S. § 7A-31 
3. Respondent’s Motion to Stay 3. Allowed 
Reinstatement of Employee 01/14/2019 
Dissolved 
05/09/2019 
002A19 State v. John 1. State’s Motion for Temporary 1. Allowed 
Thomas Coley (COA18-234) 01/04/2019 
2. State’s Petition for Writ of Supersedeas | 2. Allowed 
03/28/2019 
3. State’s Notice of Appeal Based Upon 3. 
a Dissent 
OO09P19 State v. Allen Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Jamison (COA18-292) 
012P19 State v. Timothy Def’s PDR Under N.C.G.S. § 7A-31 Denied 
A. Noble (COA18-299) 
014P09-2 State v. Keith 1. Def’s PDR Under N.C.G.S. § 7A-31 1 
Lavoris Hall (COA17-1250) 
2. Def’s Petition for Writ of Certiorari 2. Denied 
to Review Order of the COA 
3. State’s Motion to Dismiss PDR 3. Allowed 
015P19 State v. Anthony 1. Def’s Notice of Appeal Based Upon a 1. 
Vinh Nguyen Constitutional Question (COA17-1163) 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
3. State’s Motion to Dismiss Appeal 3. Allowed 
018P19 The Estate 1. Plt’s PDR Under N.C.G.S. § 7A-31 1. Allowed 
of Anthony (COA17-1335) 
Lawrence Savino ; 
v. The Charlotte- 2. Def’s (The Charlotte-Mecklenburg 2. Allowed 
Mecklenburg Hospital Authority, D/B/A Atrium Health 
Hospital Authority, and Carolinas Healthcare System 
a North Carolina > Northeast) PDR Under N.C.G.S. § 7A-31 
Hospital Authority, 3. pit's Conditional PDR Under N.C.G.S._ | 3. Allowed 
D/B/A Carolinas § TA-31 
Healthcare System ‘ 





and CMC-Northeast 





4. North Carolina Advocates for 
Justice’s Conditional Motion for Leave 
to File Amicus Brief 





4. Dismissed 
without 
prejudice 


Davis, J., 
recused 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 
9 May 2019 
031A18 Crowell v. Crowell Def’s Motion to Deem Brief Timely Filed | Allowed 
033P19 State v. Cameron Def’s PDR Under N.C.G.S. Denied 
Romero Graves § 7A-31(COA17-1380) 
037P19 Natasha Spencer Plit’s PDR Under N.C.G.S. § 7A-31 Denied 
v. Portfolio Recovery | (COA18-629) 
Associates, LLC 
038P19 State v. Markline 1. Def’s Petition for Writ of Certiorari 1. Dismissed 
Oguchukwu Ajoku to Review Order of COA (COAP18-522) 
2. Def’s Motion to Proceed 2. Allowed 
In Forma Pauperis 
3. Def’s Motion to Appoint Counsel 3. Dismissed 
as moot 
4. Motion to Consolidate Matters 4. Dismissed 
as moot 
039A99-2 State v. Timmy Def’s Motion to Establish Deadline to Allowed 
Euvonne Grooms File Petition for Writ of Certiorari 04/02/2019 
041P19 Jonathan Brunson Plt’s Pro Se PDR Under N.C.G.S. § 7A-31 | Denied 
v. North Carolina (COA18-659) 
Innocence Inquiry 
Commission and 
the State of 
North Carolina 
044P19 Jonathan E. Plt’s Pro Se PDR Under N.C.G.S. § 7A-31 | Denied 
Brunson v. (COA18-657) 
North Carolina 
Department of 
Public Safety, North 
Carolina Prisoner 
Legal Services, Inc., 
and the State of 
North Carolina 
045P07-4 State v. Terry 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Gilmore Certiorari to Review Order of the 
COA (COAP19-110) 
2. Def’s Pro Se Petition for Writ of 2. Dismissed 
Certiorari to Review Order of 
Superior Court, Gaston County 
3. Def’s Pro Se Motion to 3. Dismissed 
Appoint Counsel as moot 
Ervin, J. 
recused 
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9 May 2019 
053P19 Terry L. Brown 1. Plt’s Pro Se Motion for Notice 1. 
v. Wendover Plaza of Appeal 
LLC Delhaize 
America LLC 2. Plt’s Pro Se Petition for Writ of 2. Denied 
Certiorari to Review Order of the COA 
3. Def’s Motion to Dismiss Appeal 3. Allowed 
4. Plt’s Pro Se Motion to Amend Petition | 4. Allowed 
for Writ of Certiorari 
5. Plt’s Pro Se Motion to Deny Motion 5. Denied 
to Dismiss 
6. Plt’s Pro Se Motion to Compel 6. Denied 
058P19 Tracie Lee Def’s PDR Under N.C.G:S. § 7A-31 Denied 


Gilmartin v. Michael | (COA18-466) 
Thomas Gilmartin 














062P19 State v. Carlos Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Sinclair (COA18-293) 
065A19 In the matter of Respondent-Father’s Motion to Stay Dismissed 
A.R.A., P.Z.A., Z.K.A. | Briefing Schedule as moot 
05/01/2019 
068P19 State v. Eric Def’s Pro Se Petition for Writ of Denied 
Christopher Orr Certiorari to Review Decision of the 
COA (COA18-424) 
072P19 International Def’s (Evangel Worship Center, Inc.) Denied 
Property PDR Under N.C.G.S. § 7A-31 
Developments, (COA17-509, COA17-509-2) 
LLC D/B/A 


Signature Group 

v. K. Construction 
& Roofing, LLC, 
Evangel Worship 
Center, Inc., and 
Bank of the Ozarks 
as Successor-in- 
Interest to Bank of 














the Carolinas 

073P19 State v. Corey Def’s Pro Se Motion for PDR Dismissed 
F. Maldonado (COAP19-44) 

076P19 State v. Hadari Def’s Pro Se Motion for PDR Review Dismissed 
Aponte (COAP18-221) 

O79P18 State v. Kenneth 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Allowed 
Vernon Golder (COA16-987) 


2. State’s Conditional PDR Under 2. Allowed 
N.C.G.S. § 7A-31 
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9 May 2019 
081P19 State v. James Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Michael Latham, Jr. (COA17-1075) 
Davis, J., 
recused 
082P19 State v. Joseph Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Brian Shelton (COA17-1426) 
Davis, J., 
recused 
083P19 The Estate of Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
William Belk, by and | (COA18-542) 
through Taquitta 
Belk, Administratrix 
v. Boise Cascade 
Wood Products, 
L.L.C., a member 
of Boise Cascade 
Company, John Doe 1 
and John Doe 2 
084P19 State v. Christopher | Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Neal Swafford (COA18-324) 
089P19 State v. Brian Keith 1. Def’s Pro Se Notice of Appeal 1. Dismissed 
Robinson Based Upon a Constitutional Question ex mero motu 
(COA18-661) 
2. Def’s Pro Se PDR Under 2. Denied 
N.C.G.S. § 7A-31 
092A19 In the Matter of Respondent-Mother’s Motion to Amend Allowed 
T.N.H. the Record on Appeal 04/26/2019 
093P19 Wendell M. Turner 1. Plt’s Pro Se Petition for Writ of 1. Dismissed 
v. Delmonte Food Certiorari to Review Order of Superior 
Co., Inc. Court, Forsyth County 
2. Plt’s Pro Se Petition for Writ of 2. Dismissed 
Certiorari to Review Order of Superior 
Court, Forsyth County 
3. Plt’s Pro Se Motion to Amend Petition | 3. Allowed 
for Writ of Certiorari 
095P19 In the Matter of The | Respondent’s PDR Under Denied 
Estate of Clarence N.C.G.S. § 7A-31 (COA18-778) 
Maynard Johnson 
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9 May 2019 
096P19 State v. Markline 1. Def’s Petition for Writ of Certiorari 1. Dismissed 
Oguchukwu Ajoku to Review Order of the COA 
(COAP19-163) 
2. Def’s Petition for Writ of Certiorari 2. Dismissed 
to Review Orders of District and 
Superior Court, Wake County 
3. Def’s Petition for Writ of Mandamus 3. Denied 
4. Def’s Motion to Amend Petition for 4. Dismissed 
Writ of Certiorari as moot 
5. Def’s Motion for Leave of Court to 5. Dismissed 
Consider Def’s Reply 
6. Def’s Petition for Writ of Certiorari 6. Dismissed 
to Review Order of the COA 
7. Def’s Motion for Temporary Stay 7. Denied 
04/23/2019 
8. Def’s Petition for Writ of Supersedeas | 8. Denied 
9. Def’s Motion to Remove Duplicate 9. Dismissed 
State Response as moot 
104P19 State v. Joey Def’s Pro Se Petition for Denied 
Parice Graham Writ of Mandamus 
109A19 In the Matter Respondent-Mother’s Petition for Allowed 
of C.M.C. Writ of Certiorari to Review Order of 04/24/2019 
District Court, Haywood County 
111P19 State v. Brittany Sue | 1. Def’s Petition for Writ of Certiorari to | 1.— 
Opal Bryant Review Order of the COA (COA18-649) 
2. Def’s Motion to Proceed 2. Allowed 
In Forma Pauperis 
3. Def’s Motion to Withdraw Petition for | 3. Allowed 








Writ of Certiorari 
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3. Def’s Petition for Writ of Certiorari 
to Review Order of the COA 


4. Def’s Petition for Writ of Certiorari 
to Review Orders of District and 
Superior Court, Wake County 


5. Def’s Petition in the Alternative for 
Writ of Prohibition 


6. Def’s Motion for Leave of Court to 
Consider Def’s Reply 


7. Def’s Motion to Consolidate Matters 





9 May 2019 
112P19 State v. Jwana 1. Def’s Petition for Writ of Mandamus 1. Dismissed 
Cherise Lake as moot 
04/16/2019 
2. Def’s Petition for Writ of Certiorari 2. Denied 
to Review Order of the COA 04/16/2019 
3. Def’s Petition for Writ of Certiorari 3. Denied 
to Review Orders of District and 04/18/2019 
Superior Courts, Wake County 
4. Def’s Motion to Arrest the District 4. Denied 
Court Criminal Judgment 04/18/2019 
5. Def’s Motion for Temporary Stay 5. Denied 
04/01/2019 
6. Def’s Petition for Writ of Supersedeas | 6. Denied 
04/18/2019 
7. Def’s Motion for Leave of Court to 7. Dismissed 
Consider Def’s Reply as moot 
04/18/2019 
8. Def’s Motion for Leave of Court to 8. Dismissed 
Consider Def’s Reply as moot 
04/18/2019 
9. Def’s Motion to Withdraw 9. Dismissed 
Mandamus Petition as moot 
04/18/2019 
114P19 State v. Juston Def’s Pro Se Petition for Writ of Dismissed 
Leon Williams Habeas Corpus 03/29/2019 
117P19 State v. Brittany Sue | 1. Def’s Motion for Temporary Stay 1. Denied 
Opal Bryant (COAP19-194) 04/10/2019 
2. Def’s Petition for Writ of Supersedeas | 2. Denied 


3. Dismissed 


4. Dismissed 


5. Dismissed 


6. Dismissed 


7. Dismissed 
as moot 
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9 May 2019 
118P19 State v. Brittany Sue | 1. Def’s Petition for Writ of Certiorari to | 1. Dismissed 
Opal Bryant Review Order of the COA (COAP19-201) 
2. Def’s Petition for Writ of Certiorari to | 2. Dismissed 
Review Orders of District and Superior 
Courts, Wake County 
3. Def’s Motion for Leave of Court to 3. Dismissed 
Consider Def’s Reply 
4. Def’s Motion to Redact Petition for 4, Allowed 
Writ of Certiorari 
119P18 State v. Christopher | 1. Def’s Motion for Temporary Stay 1. Allowed 
B. Smith (COA17-680) 04/19/2018 
2. Def’s Petition for Writ of Supersedeas | 2. Allowed 
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Allowed 
4. State’s Conditional PDR Under 4, Allowed 
N.C.G.S. § 7A-31 
122P19 In the matter of Respondent-Mother’s PDR Prior Allowed 
A.R.A., P.Z.A., Z.K.A. | to a Determination of the COA 05/01/2019 
(COAP19-101) 
124PA14-2 State v. Jason Def’s PDR Under N.C.G:S. § 7A-31 Denied 
Lynn Young (COA13-586-2) 
130PA17-2 Joan A. Meinck Def’s PDR Under N.C.G.S. § 7A-31 Denied 
v. City of Gastonia, (COA16-892-2) 
a North Carolina 
Municipal 
Corporation 
131P18 State v. Zachary 1. State’s Motion for Temporary Stay 1. Allowed 
Allen Blankenship (COA17-713) 05/03/2018 
Dissolved 
05/09/2019 
2. State’s Petition for Writ of Supersedeas | 2. Denied 
3. State’s PDR Under N.C.G:S. § 7A-31 3. Denied 
4. Def’s PDR Under N.C.G.S. § 7A-31 4. Denied 
131P19 State v. Roderick 1. Def’s Pro Se Petition for Writ of 1. Denied 
Demetrius Blount Certiorari to Review Order of the COA 04/15/2019 
2. Def’s Pro Se Petition for 2. Denied 
Writ of Habeas Corpus 04/15/2019 
3. Def’s Pro Se Motion to Proceed 3. Allowed 
In Forma Pauperis 04/15/2019 
134P19 State v. John 1. Def’s Motion for Temporary Stay 1. Allowed 
Christian Duff 03/29/2019 
2. Def’s Petition for Writ of Supersedeas | 2. 
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135P19 State v. Paulino Def’s Pro Se Petition for Writ of Denied 
R. Serrano Habeas Corpus 04/16/2019 
136P19 State v. Kim 1. Def’s Pro Se Notice of Appeal 1. Dismissed 
Ragland Based Upon a Constitutional Question ex mero motu 
(COA18-799) 
2. Def’s Pro Se Petition for Writ of 2. Denied 
Certiorari to Review Order of the COA 
145PA17-2 In the Matter of A-P. | 1. Guardian ad Litem’s Motion for 1. Allowed 
Temporary Stay (COA16-1010-2) 09/12/2018 
Dissolved 
05/09/2019 
2. Guardian ad Litem’s Petition for 2. Denied 
Writ of Supersedeas 
3. Guardian ad Litem’s PDR Under 3. Denied 
N.C.G.S. § 7A-31 
Davis, J., 
recused 
161P19 Elizabeth Ball, 1. Defs’ Motion for Temporary Stay 1. Allowed 
Employee v. Bayada | (COA18-918) 05/01/2019 
Home Health 
Care, Employer 2. Defs’ Petition for Writ of Supersedeas | 2. 
each neurence 3. Defs’ PDR Under N.C.G.S. § 7A31 3. 
Group, Inc., 
Carrier (Gallagher Davis, J., 
Bassett Services, recused 
Inc., Third-Party 
Administrator) 
162P19 State v. DaQuan Def’s Pro Se Motion for Dismissed 
Antonio Green Petition Regarding Violation of 05/03/2019 
Constitutional Rights 
165P19 In re Bart F Petitioner’s Pro Se Motion for Review of | Dismissed 
McClain Emergency Appeal 05/08/2019 
167P19 Cornelius Alvin 1. Petitioner’s Pro Se Petition for 1. Denied 
Nobles v. Stephen Writ of Habeas Corpus 05/03/2019 
C. Jacobs, 
Superintendent 2. Petitioner’s Pro Se Motion in the 2. Denied 
Ill. Columbus Alternative to Appoint Counsel 05/03/2019 
Correctional . 
Institution Daily ts 
recused 
169P19 State v. Brian Keith 1. State’s Motion for Temporary Stay 1. Allowed 
Hughes 05/03/2019 
2. State’s Petition for Writ of Suwpersedeas | 2. 
170A19 State v. Melvin 1. State’s Motion for Temporary Stay 1. Allowed 
Lamar Fields 05/06/2019 
2. State’s Petition for Writ of Supersedeas | 2. 
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176P18 Kent Jeffries, Intervening Respondents’ PDR Under Denied 
Petitioner and N.C.G.S. § 7A-31 (COA17-729) 
Lynwood Hare, 
Frances L. Hare, 
Bobbie Lewis 
Jeffries, and 
Thomas Glenn 
Finch, Intervening 
Petitioners 
v. County of Harnett, 
Respondent and 
Drake Landing 
LLC, William Dan 
Andrews, and 
Linda Andrews, 
Intervening 
Respondents 
181A16 Lawrence Piazza Pits’ Petition for Writ of Certiorari to Dismissed 
and Salvatore Review Decision of the COA as moot 
Lampuri v. Gregory 
Brannon, David Earls, J., 
Kirkbride and recused 
Robert Rice Davis, J., 
recused 
199P18 State v. Shenandoah | Def’s Pro Se Motion for PDR Denied 
Freeman (COA17-347) 
246A09-2 State v. Michael 1. Def’s Motion for Appropriate Relief Ly 
Wayne Sherrill 
2. State’s Motion for Extension of 2. Allowed 
Time to File Response to Motion for 04/26/2019 
Appropriate Relief 
247P16-5 State v. Jonathan Def’s Pro Se Motion for Petition for Dismissed 
Eugene Brunson Rehearing of PDR 
247P 16-6 State v. Jonathan Def’s Pro Se Motion for PDR Dismissed 
Eugene Brunson (COAP18-881) 
252A95-3 State v. Carl Def’s Pro Se Petition for Writ of Dismissed 
Lorice Brewton Certiorari to Review Order of Superior 
Court, Buncombe County 
271A18 State ex rel. Utilities | 1. Intervenor’s (Sierra Club) Motion to 1. Allowed 
Commission v. Admit Bridget M. Lee Pro Hac Vice 04/15/2019 
Attorney General 
2. Intervenor’s (Sierra Club) Motion to 2. Allowed 
Admit Dorothy E. Jaffe Pro Hac Vice 04/15/2019 
271A18 State ex rel. Utilities | Attorney General’s Motion to Amend Allowed 
Commission Appendix to Brief 05/07/2019 





v. Attorney General 
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Under N.C.G.S. § 7A-31 


6. North Carolina Association of 
Defense Attorneys’ Conditional Motion 
for Leave to File Amicus Brief 


7. Walter K. Burton, Stephanie W. 
Anderson, and the Law Firm of 
Burton, Sue & Anderson, LLP’s 
Motion to Withdraw 


8. National Consumer Bankruptcy 
Rights Center and National Association 
of Consumer Bankruptcy Attorneys’ 
Conditional Motion for Leave to File 
Amicus Brief 





9 May 2019 
292P03-5 State v. Wali Farad Def’s Pro Se Motion for PDR Denied 
Muhammad Bilal (COAP17-579) 04/15/2019 
300A93-3 State v. Norfolk Def’s Petition for Writ of Certiorari to Allowed 
Junior Best Review Order of Superior Court, . 
Bladen County Ervin, J., 
recused 
309P15-6 State v. Reginald Def’s Pro Se Motion for Dismissed 
Underwood Fullard | Appropriate Relief 
323A92-11 State v. Charles 1. Def’s Pro Se Motion for Notice of 1. Dismissed 
Alonzo Tunstall Appeal (COAP 18-823) 
2. Def’s Pro Se Motion for PDR 2. Dismissed 
3. Def’s Pro Se Petition in the 3. Dismissed 
Alternative for Writ of Mandamus 
330P18 State v. William 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Burnett Lindsey (COA17-676) 
2. Def’s Petition for Writ of Certiorari 2. Dismissed 
to Review Order of the COA as moot 
332P17-2 Joris Haarhuis, 1. Def’s Motion for Temporary Stay 1. Allowed 
Administrator (COA17-1179) 10/19/2018 
of the Estate of Dissolved 
Julie Haarhuis 05/09/2019 
(Deceased) =A . . 
v. Emily Cheek 2. Def’s Petition for Writ of Supersedeas | 2. Denied 
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied 
4. Plt’s Motion to Reconsider and Vacate | 4. Denied 
Order Allowing Temporary Stay 10/22/2018 
5. Universal Insurance Company’s PDR 5. Denied 


6. Dismissed 
as moot 


7. Allowed 


8. Dismissed 
as moot 


Davis, J., 
recused 


























IN THE SUPREME COURT 299 
DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 
9 May 2019 
333P 18-2 State v. Douglas 1. Def’s Pro Se Motion for Petition for 1. Denied 
Wayne Stanaland Redress of Grievances 05/03/2019 
2. Def’s Pro Se Motion for Claim of 2. Denied 
Void Judgments 05/03/2019 
3. Def’s Pro Se Motion for 3. Denied 
Injunctive Relief 05/03/2019 
341P12-8 State v. Donald 1. Def’s Pro Se Motion for 1. Dismissed 
Durrant Farrow PDR(COAP16-888) 
2. Def’s Pro Se Motion for 2. Dismissed 
Appropriate Relief 
ihe Ervin, J., 
recused 
356P18 Briana Washington 1. Defs’ PDR Under 1. Denied 
Glover, and N.C.G.S. § 7A-31(COA17-1398) 
Husband, Randie 
Janson Glover, 2. North Carolina Association of 2. Dismissed 
Individually v. Defense Attorneys’ Conditional Motion as moot 
The Charlotte- for Leave to File Amicus Brief 
Mecklenburg ; ae ee 
y - 3. Plts’ Conditional PDR 3. Dismissed 
Hospital Authority, | Under N.C.GS. § 7A-31 as moot 
a North Carolina 
Hospital Authority, | 4. Def’s Motion for Temporary Stay of 4. Allowed 
D/B/A Carolinas the Decision of the COA 11/01/2018 
Healthcare System, Dissolved 
Carolinas Medical 05/09/2019 
Center, Carolinas 
Healthcare 5. Def’s Petition for Writ of Supersedeas | 5. Denied 
System University, Ervin, J 
Carolinas Medical ry a 
Center-University, recuse! 
CMC-University, Davis, J., 
Carolinas recused 
Healthcare System 
Mercy, Carolinas 
Medical Center 
Mercy, CMC-Mercy, 
Greater Carolinas 
Women’s Center, 
and Carolinas 
Laboratory 
Network; and Glen 
Ellis Powell, II, MD, 
Individually 
362P17-2 James Cornell Def’s Pro Se Petition for Denied 
Howard v. Wayne Writ of Mandamus . 
County Clerk Davis, J., 
recused 





of Court 
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388P09-4 State v. Shayno 1. Def’s Pro Se Petition for Writ of 1. Denied 
Marcus Thomas Habeas Corpus 05/01/2019 
2. Def’s Pro Se Motion to 2. Dismissed 
Appoint Counsel as moot 
05/01/2019 
390P12-3 State v. Todd 1. Def’s Pro Se Motion for PDR 1. Dismissed 
Joseph Martin (COA 18-404) 
2. Def’s Pro Se Motion to Proceed 2. Allowed 
In Forma Pauperis 
401A18 State ex rel. Utilities | 1. Intervenor’s (Sierra Club) Motion to 1. Allowed 
Commission Admit Bridget M. Lee Pro Hac Vice 04/15/2019 
v. Attorney General 
2. Intervenor’s (Sierra Club) Motion to 2. Allowed 
Admit Dorothy E. Jaffe Pro Hac Vice 04/15/2019 
401A18 State ex rel. Utilities | Attorney General’s Motion to Amend Allowed 
Commission Appendix to Brief 05/08/2019 
v. Attorney General 
403P18 Jonathan E. 1. Plt’s Pro Se Motion for PDR 1. — 
Brunson v. N.C. (COAP18-726) 
Dept. of Human . 
Resources, Office of 2. Plt’s Pro Se Motion to Proceed 2. Allowed 
the Clerk of the N.C. | 2” Forma Pauperis 
Court of Appeals, P ae A * ‘ 
Office of the N.C. 3. Plt’s Pro Se Motion to Withdraw PDR 3. Allowed 
Court of Appeals, 
Office of the Clerk 
of the N.C. Supreme 
Court, Office of 
the N.C. Supreme 
Court, and the State 
of North Carolina 
412P18 Annette Baker, 1. Plt’s PDR Under N.C.G.S. 1. Denied 
Ph.D. v. The § 7A-31(COA18-264) 
North Carolina 
Psychology Board 2. Plt’s Motion for Temporary Stay 2. Allowed 
01/23/2019 
Dissolved 
05/09/2019 
3. Plt’s Petition for Writ of Supersedeas 3. Denied 
Davis, J. 
recused 
413P18 State v. Daniel 1. Def’s Notice of Appeal Based Upon a 1. Dismissed 
Barker Constitutional Question (COA18-178) ex mero motu 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
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417P18 State v. Rudolph 1. State’s Motion for Temporary Stay 1. Allowed 
Coles, Jr. (COA18-357) 11/26/2018 
2. State’s Petition for Writ of Supersedeas | 2. Allowed 
3. State’s PDR Under N.C.G:S. § 7A-31 3. Allowed 
423P18 State v. Timothy 1. Def’s Pro Se Notice of Appeal 1. Dismissed 
Lamont Hazel Based Upon a Constitutional Question ex mero motu 
(COA18-266) 
2. Def’s Pro Se PDR Under 2. Denied 
N.C.G.S. § 7A-31 
424P18 In re Tony Oxendine | Petitioner’s Pro Se Petition for Denied 
Writ of Mandamus 
427P18 State v. Walter Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Britt Garrison (COA18-156) 
430P18 Debra Jones, 1. Plt’s Petition for Writ of Certiorari 1. Denied 
Employee v. Wells to Review Decision of the COA 
Fargo Bank, NA, (COA18-245) 
Employer, and Old 
Republic Insurance 2. Def’s Motion for Sanctions 2. Denied 
Company, Carrier 3. Plt’s Motion to Consider Petition for 3. Allowed 
Writ of Certiorari a PDR 
434P18 PHG Asheville, LLC Respondent’s PDR Under Allowed 
v. City of Asheville N.C.G.S. § 7A-31 (COA18-251) 
436PA13-3 I. Beverly Lake, Joint PDR Prior to a Determination of Dismissed 
et al. v. State the COA as moot 
Health Plan for 04/11/2019 
Teachers and State 
Employees, et al. Newby, J., 
recused 
Ervin, J., 
recused 
444P09-6 State v. Charles Def’s Pro Se Petition for Writ of Denied 
Gene Rogers Habeas Corpus 04/16/2019 
444P18 Joseph Padron Plit’s PDR Under N.C.G.S. § 7A-31 Denied 





v. Bentley Marine 
Group, LLC, Larry 
D. Behm, Keenan 
W. Green, and Noel 
Winter 





(COA18-537) 
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9 May 2019 
453P18 State v. Barbara 1. Def’s Notice of Appeal Based Upon a 1, 
Jean Myers-McNeil Constitutional Question (COA17-1404) 
2. Def’s PDR Under N.C.G.S. § 7A-31 2 
3. State’s Motion to Deem Response 3. 
Timely Filed 
4. Def’s Motion for Temporary Stay 4. Allowed 
04/17/2019 


5. Def’s Petition for Writ of Supersedeas | 5. 








6. Def’s Motion to File an Amended PDR | 6. 
7. Def’s Amended PDR under N.C.G:S. a 
§ 7A-31 
8. Def’s Petition in the Alternative for 8. 
Writ of Certiorari to Review Decision 
of the COA 
505P96-4 State v. Melvin Lee Def’s Pro Se Petition for Denied 
White, Jr. (DEATH) Writ of Mandamus 
536P00-10 Terrance L. James 1. Petitioner’s Pro Se Petition for Writ of | 1. Denied 
v. State Habeas Corpus 05/09/2019 
2. Petitioner’s Pro Se Motion to Proceed | 2. Allowed 
Without Fees 05/09/2019 
Ervin, J., 


recused 
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STATE v. ALVAREZ 
[372 N.C. 303 (2019)] 
STATE OF NORTH CAROLINA 
Vv. 
SAMUEL CALLEROS ALVAREZ 
No. 299A18 
Filed 14 June 2019 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, __—+N.C. App. ___, 818 S.E.2d 
178 (2018), finding no error in a judgment entered on 13 January 2017 
by Judge Richard Kent Harrell in Superior Court, Lenoir County. Heard 
in the Supreme Court on 29 May 2019 in session in the State Capitol 
Building in the City of Raleigh. 


Joshua H. Stein, Attorney General, by M. Denise Stanford, Special 
Deputy Attorney General, for the State. 


Anne Bleyman for defendant-appellant. 
PER CURIAM. 


AFFIRMED. 
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STATE v. HARVEY 
[3872 N.C. 304 (2019)] 


STATE OF NORTH CAROLINA 
v. 
ALPHONZO HARVEY 


No. 290A18 
Filed 14 June 2019 


Homicide—self-defense instructions—not supported by evidence 

The trial court did not err by declining defendant’s request to 

instruct the jury on perfect self-defense or imperfect self-defense in 

his trial for murder. The evidence failed to establish that defendant 

was being attacked by the victim such that he feared great bodily 

harm or death, or that he stabbed the victim to protect himself from 
such harm. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice EARLS dissenting. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the unpublished deci- 
sion of a divided panel of the Court of Appeals, ___ N.C. App. __, 
817 S.E.2d 500 (2018), finding no error after appeal from a judgment 
entered on 24 May 2017 by Judge Milton F. Fitch, Jr. in Superior Court, 
Edgecombe County. Heard in the Supreme Court on 4 March 2019. 


Joshua H. Stein, Attorney General, by Thomas O. Lawton III, 
Assistant Attorney General, for the State. 


Jeffrey William Gillette for defendant-appellant. 


MORGAN, Justice. 


Defendant Alphonzo! Harvey was charged upon a proper indict- 
ment and convicted by a jury of second-degree murder, a criminal 
offense in violation of N.C.G.S. § 14-17. Defendant contended on appeal 
that the trial court committed error by failing to instruct the jury on the 





1. Defendant's first name is spelled “Alphonso” in the trial transcript. For purposes 
of continuity and to avoid confusion, this opinion retains the spelling of defendant’s name 
as shown in the Court of Appeals opinion and the record on appeal. 
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affirmative defense of self-defense pursuant to his request. The Court 
of Appeals disagreed and upheld defendant’s conviction, finding that in 
light of the evidence, defendant was not entitled to a jury instruction 
on any theory of self-defense. We affirm the determination of the Court 
of Appeals. 


Factual and Procedural Background 


On 11 April 2016, defendant was indicted by a grand jury for the 
criminal offense of first-degree murder in connection with the stabbing 
death of Tobias Toler. Defendant pleaded not guilty and the State elected 
to refrain from proceeding capitally. A jury trial was held beginning on 
22 May 2017 before the Honorable Milton F. Fitch, Jr. in Superior Court, 
Edgecombe County, during which the State presented evidence from ten 
witnesses and defendant testified on his own behalf. 


The evidence presented at trial tended to show the following: On 
11 August 2015, Toler and four of defendant’s friends attended a party 
at defendant’s mobile home. At the party, the attendees were drink- 
ing alcohol, listening to music, and dancing. At some point, Toler was 
dancing with a woman with whom defendant had previously engaged in 
a romantic or sexual relationship. Toler had been drinking a beer with a 
high alcohol content from a plastic bottle, and he began staggering “all 
over [the] house” and acting in a rowdy manner by “getting real loud 
and... cussing and fussing.” Defendant, who had consumed at least one 
beer by this time, realized Toler was intoxicated and testified that he 
“asked him to leave about seven, eight times.” Toler, however, refused 
to depart until defendant left the dwelling as well. Defendant testified 
that, as he exited the trailer, Toler followed and stated that “he ought to 
whip [defendant’s] damn ass.” Toler threw the plastic beer bottle from 
which he had been drinking in defendant’s direction, but the bottle did 
not make contact with defendant. 


Defendant started to go back inside his mobile home but, upon real- 
izing that Toler had not yet left the premises, turned back to confront 
Toler, asking, “[D]idn’t I tell you [to] leave my damn house[?]” Defendant 
testified that, in response, Toler found “a piece of broke [sic] off little 
brick” and threw it at defendant, cutting defendant’s finger. Toler then 
reached into his pocket and produced a small, black pocketknife, tell- 
ing defendant that “he ought to kill [defendant’s] damn ass with it.”2 





2. Defendant referred to the pocketknife in his testimony as a “little bitty, black 
pocketknife about two fingers long.” 
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Defendant once again ordered Toler to leave his property, at which point 
defendant testified that after Toler hit him, he “hit [Toler] in the face.” 


Defendant then went back inside his mobile home and grabbed a 
knife from the top of a cabinet.® Defendant testified that his purpose for 
returning to the trailer to obtain the knife was “[b]ecause I was scared 
[Toler] was going to try and hurt me,” and that it was defendant’s belief 
that once he got the knife, Toler would “leave, go ahead on and leave.” 
When defendant returned outside, he approached Toler while display- 
ing the knife and swinging it in Toler’s direction. When questioned at 
trial regarding his use of the knife, defendant testified that he “tried to 
make [Toler] leave.” During the confrontation, Toler attempted to move 
defendant’s motorized scooter which was resting against the side of the 
mobile home. In the process, the scooter fell to the ground, breaking its 
headlights. Toler also slipped to the ground, but immediately returned 
to his feet. Defendant then approached Toler and “ma[d]e a stabbing 
motion about three times,” piercing Toler once in the chest and punctur- 
ing his heart. 


Following the stabbing, Toler attempted to run away but collapsed 
in a nearby resident’s yard. When asked on direct examination about 
Toler’s departure from defendant’s mobile home property, defendant 
stated that “[a]fter the accident happened to him, he left, he ran out of 
the yard then.” Defendant further testified that he believed that Toler 
“just got scared and ran,” and he thought that Toler had collapsed 
because he was drunk. Defendant did not approach Toler after he left 
defendant’s property; instead, defendant walked back inside the mobile 
home, pulled out a tissue, and cleaned Toler’s blood from the blade of 
the knife. Defendant then placed the knife back on top of the cabinet 
from where defendant had initially obtained it, walked outside, and pro- 
ceeded to burn the bloody tissue that he had used to clean the knife. 


Defendant had given notice of his intent to assert defenses that 
included self-defense, and during the charge conference he requested 
a self-defense instruction along with an instruction on voluntary man- 
slaughter. The trial court declined to deliver both of these requested 
instructions and instructed the jury to consider only whether defendant 





3. Witnesses testified that the knife resembled “an iron pipe with a blade on the end 
of it.” 


4. Defendant did not request an instruction based on the “castle doctrine” as set forth 
in N.C.G.S. §§ 14-51.2(b) or 14-51.3(a)(1). Defendant’s counsel, to the contrary, expressly 
stated to the trial court that such an instruction was not warranted under the circumstances 
of this case. Therefore, the applicability of the castle doctrine is not before us. 
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was guilty of first-degree murder, the lesser-included offense of second- 
degree murder, or not guilty. Accordingly, no form of a self-defense 
instruction was given to the jury by the trial court. On 24 May 2017, the 
jury convicted defendant of second-degree murder for the stabbing of 
Toler. The trial court thereupon sentenced defendant to a term of 483 to 
592 months of imprisonment. 


Upon defendant’s appeal, the Court of Appeals concluded that defen- 
dant was not entitled to a self-defense instruction because the evidence 
at trial did not establish that defendant believed that it was necessary 
to kill Toler in order to protect himself from death or great bodily harm. 
As a result, the Court of Appeals majority found no error in defendant’s 
trial. The dissenting judge on the Court of Appeals panel expressed the 
opinion that the trial court should have delivered a self-defense instruc- 
tion and that its failure to do so prejudiced defendant. We agree with the 
lower appellate court, as this Court finds the Court of Appeals’ applica- 
tion of the pertinent law to be sound and correct. Consequently, we shall 
weave some of its analysis into our own. 


Analysis 


“The concept of self-defense emerged in the law as a recognition 
of a ‘primary impulse’ that is an ‘inherent right’ of all human beings.” 
State v. Moore, 363 N.C. 793, 796, 688 S.E.2d 447, 449 (2010) (quoting 
State v. Holland, 193 N.C. 713, 718, 188 S.E. 8, 10 (1927)). The prin- 
ciples of the two types of self-defense—perfect and imperfect—“are 
well established.” State v. Reid, 335 N.C. 647, 670, 440 S.E.2d 776, 789 
(1994). A defendant is entitled to an instruction on perfect self-defense 
as an excuse for a killing when the evidence presented at trial tends to 
show that, at the time of the killing: 


(1) it appeared to defendant and he believed it to be 
necessary to kill the deceased in order to save himself 
from death or great bodily harm; and 


(2) defendant’s belief was reasonable in that the cir- 
cumstances as they appeared to him at the time were suf- 
ficient to create such a belief in the mind of a person of 
ordinary firmness; and 


(3) defendant was not the aggressor in bringing on 
the affray, i.e., he did not aggressively and willingly enter 
into the fight without legal excuse or provocation; and 


(4) defendant did not use excessive force, i.e., did 
not use more force than was necessary or reasonably 
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appeared to him to be necessary under the circumstances 
to protect himself from death or great bodily harm. 


State v. Bush, 307 N.C. 152, 158-59, 297 S.E.2d 563, 568 (1982) (quoting 
State v. Norris, 303 N.C. 526, 530, 279 S.E.2d 570, 572-73 (1981) (italics 
omitted)), habeas corpus granted sub nom. Bush v. Stephenson, 669 
F. Supp. 1322 (E.D.N.C. 1986), aff'd per curiam, 826 F.2d 1059 (4th Cir. 
1987) (unpublished); see also State v. Watson, 338 N.C. 168, 179-80, 449 
S.E.2d 694, 701 (1994) (quoting State v. McAvoy, 331 N.C. 583, 417 S.E.2d 
489 (1992)), cert. denied, 514 U.S. 1071 (1995), disavowed in part in 
State v. Richardson, 341 N.C. 585, 461 S.E.2d 724 (1995). The doctrine of 
imperfect self-defense applies when the evidence supports a determina- 
tion that only the first two elements in the preceding quotation existed at 
the time of the killing, in which case the defendant would be guilty of the 
lesser included offense of voluntary manslaughter. State v. Locklear, 349 
N.C. 118, 154-55, 505 S.E.2d 277, 298 (1998), cert. denied, 526 U.S. 1075, 
143 L. Ed. 2d 559 (1999). Therefore, for a defendant to establish entitle- 
ment to an instruction on perfect or imperfect self-defense, 


two questions must be answered in the affirmative: (1) Is 
there evidence that the defendant in fact formed a belief 
that it was necessary to kill his adversary in order to pro- 
tect himself from death or great bodily harm, and (2) if so, 
was that belief reasonable? If both queries are answered 
in the affirmative, then an instruction on self-defense 
must be given. If, however, the evidence requires a nega- 
tive response to either question, a self-defense instruction 
should not be given. 


Moore, 363 N.C. at 796, 688 S.E.2d at 449 (quoting Bush, 307 N.C. at 160- 
61, 297 S.E.2d at 569). That is, when “there is no evidence from which 
a jury could reasonably find that defendant, in fact, believed it to be 
necessary to kill his adversary to protect himself from death or great 
bodily harm, defendant is not entitled to have the jury instructed on self- 
defense.” Reid, 335 N.C. at 671, 440 S.E.2d at 789 (citing Bush, 307 N.C. 
at 161, 297 S.E.2d at 569). 


Defendant contends in the case sub judice that the trial court erred 
by refusing to instruct the jury on self-defense. Defendant argues that 
the evidence presented at trial—namely, Toler’s (1) aggressiveness, (2) 
verbal and physical threats against defendant, and (8) attack on defen- 
dant with a brick fragment, a beer bottle, and a pocketknife—entitled 
defendant to instructions on perfect and imperfect self-defense because 
he possessed reasonable fear of death or great bodily harm such that 
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a jury “could have found . . . that, at the time he administered the fatal 
wound with his knife, he believed it was necessary to kill or seriously 
injure Toler in order to save himself.” This argument is unpersuasive. 


The evidence, taken in the light most favorable to defendant, fails 
to manifest any circumstances existing at the time defendant stabbed 
Toler which would have justified an instruction on either perfect or 
imperfect self-defense. Despite his extensive testimony recounting the 
entire transaction of events from his own perspective, defendant never 
represented that Toler’s actions in the moments preceding the killing 
had placed defendant in fear of death or great bodily harm such that 
defendant reasonably believed that it was necessary to fatally stab Toler 
in order to protect himself. On the other hand, defendant’s own testi- 
mony undermines his argument that any self-defense instruction was 
warranted because, as the Court of Appeals majority correctly noted in 
its opinion, this Court’s previous determinations have clear and direct 
applicability to defendant’s contentions so as to eliminate his eligibility 
for his requested jury charge language. 


The lower appellate court cited: (1) our decision in State 
v. Blankenship, 320 N.C. 152, 155, 357 S.E.2d 357, 359 (1987), for the 
principle that “a defendant cannot benefit from a self-defense instruc- 
tion where he claims that the killing was accidental”, Harvey, __ N.C. 
App. , 817 S.E.2d 500, 2018 WL 3734234, at *3 (2018) (unpublished); 
(2) our determination in State v. Lyons, 340 N.C. 646, 459 S.E.2d 770 
(1995), for the premise that “defendant’s self-serving statement that 
he was ‘scared’ is not evidence that defendant formed a belief that it 
was necessary to kill in order to save himself”, id. at *4 (quoting Lyons, 
340 N.C. at 662, 459 S.E.2d at 779); and (8) our declaration in State 
v. Williams, 342 N.C. 869, 873, 467 S.E.2d 392, 394 (1996), for the point 
that a self-defense instruction is not required where defendant fired 
his pistol in order to get the murder victim and others to retreat, id. 
at *3. After viewing this Court’s rulings in these cases as controlling, 
the Court of Appeals majority vividly demonstrated defendant’s lack of 
entitlement to a self-defense instruction by quoting from an extensive 
passage of defendant’s testimony elicited on his direct examination dur- 
ing which defendant twice expressly referred to his act of stabbing Toler 
as “the accident,” explicitly stated that his purpose in going back in the 
trailer and picking up that knife was “[b]ecause I was scared he [Toler] 
was going to try and hurt me,” and definitively represented that what he 
sought to do with the knife was “to make him [Toler] leave.” Jd. at *4. 





We agree with the Court of Appeals’ view of defendant’s testimony 
at trial regarding this issue: 
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[Defendant’s] testimony fails to satisfy the require- 
ments for an instruction on self-defense because it does not 
establish that (1) Defendant was actually being attacked 
by Toler such that he actually feared great bodily harm or 
death as a result of Toler’s actions; and (2) he inflicted the 
fatal blow to Toler in attempt to protect himself from such 
harm . . . Defendant never clearly testified that he feared 
he was in such danger as a result of Toler’s actions with 
the pocketknife in the moments preceding the stabbing. 
Nor did he ever testify as to facts demonstrating that such 
a fear would have been reasonable—i.e., that Toler lunged 
at him with the pocketknife, that Toler made any stabbing 
motions with the pocketknife, or that the pocketknife was 
even pointed in Defendant’s direction. . . . 


Defendant’s testimony also fails to demonstrate that 
his fear of such harm caused him to inflict that fatal blow 
to Toler’s chest. Indeed, Defendant’s failure to expressly 
admit to stabbing Toler with his knife further undercuts 
his ability to argue that the stabbing was committed as an 
act of self-defense. 


Id. at *6. Defendant’s own depictions of his act of killing Toler as an acci- 
dent, his decision to obtain the knife due to being motivated by fear, and 
his intention to use the knife in order to persuade Toler to leave defen- 
dant’s residential premises all operate to clearly invoke the application 
of our holdings in Blankenship, Lyons, and Williams so as to establish 
that it was not appropriate for defendant in the present case to receive 
the benefit of an instruction on self-defense. 


In assessing defendant’s contention that the trial court erred in fail- 
ing to grant his request to instruct the jury on the affirmative defense of 
self-defense, and in evaluating the applicability of the principles of per- 
fect and imperfect self-defense to the facts of the instant case in light of 
the relevant case law, we agree with the Court of Appeals’ determination 
that the requirements for a jury instruction on self-defense do not exist 
in this case. Under Bush, defendant is not entitled to an instruction on 
perfect self-defense, and in light of Locklear, defendant is not eligible for 
an instruction on imperfect self-defense. Defendant has failed to satisfy 
the threshold requirements of Moore and Reid, both of which required 
defendant to present evidence that he formed a reasonable belief that 
it was necessary for him to fatally stab Toler in order for defendant to 
protect himself from death or great bodily harm, because there is no 
evidence from which a jury could reasonably make such a finding so 
as to entitle defendant to have the jury to be instructed on self-defense. 
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Conclusion 


We conclude that the trial court did not err in declining defendant’s 
request to instruct the jury on either the affirmative defense of perfect 
self-defense or imperfect self-defense. Defendant received a fair trial, 
free from error. Accordingly, this Court affirms the decision of the Court 
of Appeals. 


AFFIRMED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice EARLS dissenting. 


Tobias Toler was thirty-six years old when he was stabbed in the 
heart on 11 August 2015 and died moments later in Sharpsburg, North 
Carolina. His blood alcohol content at the time of his death was 0.34 
and a pocketknife was found on his person. Defendant Alphonzo Harvey 
admitted stabbing Mr. Toler, and the only question for the jury in this 
case was whether the killing was justified. I dissent because I believe the 
trial court and this Court are making the judgment call that should be 
made by the jury, the twelve men and women of Edgecombe County who 
heard the evidence and saw the witnesses testify at trial. In so doing, the 
Court ignores controlling precedent and applies inconsistent standards 
to weigh the evidence. 


This Court recently reaffirmed long-standing doctrine that: 


“The jury charge is one of the most critical parts of a crimi- 
nal trial.” State v. Walston, 367 N.C. 721, 730, 766 S.E.2d 
312, 318 (2014). “[W]here competent evidence of self- 
defense is presented at trial, the defendant is entitled to an 
instruction on this defense, as it is a substantial and essen- 
tial feature of the case... .” State v. Morgan, 315 N.C. 626, 
643, 340 S.E.2d 84, 95 (1986) (citations and emphasis omit- 
ted); see State v. Guss, 254 N.C. 349, 351, 118 S.E.2d 906, 
907 (1961) (per curiam) (“The jury must not only consider 
the case in accordance with the State’s theory but also in 
accordance with defendant’s explanation.”). 


State v. Lee, 370 N.C. 671, 674, 811 S.E.2d 563, 565-66 (2018) (alterations 
in original). 
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To determine whether Mr. Harvey was entitled to an instruction on 
self-defense, the evidence must be viewed in the light most favorable 
to him. State v. Moore, 363 N.C. 793, 796, 688 S.E.2d 447, 449 (2010). 
“An affirmative defense is one in which the defendant says, ‘I did the 
act charged in the indictment, but I should not be found guilty of the 
crime charged because * * * .’” State v. Caddell, 287 N.C. 266, 289, 215 
S.E.2d 348, 363 (1975) (citations omitted). Defendant here admitted to 
killing the victim; the trial judge was required to consider the evidence 
in the light most favorable to defendant and to ignore any inconsistent 
evidence in deciding whether to submit the requested self-defense or 
imperfect self-defense instructions. It was then the jury’s job to deter- 
mine defendant’s guilt or innocence. By refusing to instruct the jury on 
self-defense when evidence supporting the instruction was present, the 
judge usurped the role of the jury and all but guaranteed a guilty verdict. 


Rather than consider the evidence in the light most favorable to 
defendant, the Court here imposes a “magic words” requirement in favor 
of the State. In essence, the majority holds that by failing to testify using 
the magic words, “I was in fear of my life and believed I needed to kill 
Toby to save myself from death or great bodily harm,” the defendant has 
failed to allege self-defense and, equally damning, by using the magic 
word “accident” in passing during his testimony to refer to the incident, 
defendant has foreclosed any consideration by the jury of whether he 
acted in self-defense. Our case law imposes no such magic word require- 
ment or trap for defendants. Instead, the trial court must consider the 
defendant’s evidence as true, including other testimony and evidence 
received at trial which tends to support it, and disregard any contradic- 
tory evidence when determining whether the jury should be instructed 
on self-defense. Moore, 363 N.C. at 796-98, 688 S.E.2d at 449-50. 


The majority recounts some of defendant’s evidence concerning 
self-defense and then finds it “unpersuasive.” The question for the Court 
is not whether the evidence is persuasive, but whether it establishes the 
elements of self-defense or imperfect self-defense. With regard to the 
first two elements of self-defense, whether it appeared to defendant that 
it was necessary to kill Toler in order to protect himself from death or 
great bodily harm and whether that belief was reasonable, the evidence 
is as follows: Alphonzo Harvey repeatedly asked Toby Toler to leave his 
house after Toler had been drinking, was argumentative, and used foul 
language in front of Harvey and his female guests. Toler was “staggering 
all over my [Harvey’s] house” and Harvey asked him seven or eight times 
to leave. Toler refused to do so. 


IN THE SUPREME COURT 313 


STATE v. HARVEY 
[372 N.C. 304 (2019)] 


Finally, Harvey walked out and Toler followed him. Toler then “said 
he ought to whip my [Harvey’s] damn ass.” Other witnesses described 
how Toler said to Harvey, “I will fuck you up.” Toler threw a bottle of beer 
at Harvey.! Toler also threw a brick at Harvey, which Harvey testified hit 
his finger when he raised his hand. Witnesses said the brick hit the wall of 
Harvey’s house with a loud thud. Toler hit Harvey; Harvey hit him back, 
and Toler knocked over Harvey’s scooter, breaking the headlights. 


Toler then pulled out a pocketknife and threatened Harvey with it: 
according to Harvey, “He told me he ought to kill my damn ass with it.” 
Harvey testified that at this point, “I thought he was going to try and hurt 
me so.” When asked why, Harvey responded, “Because he had a pock- 
etknife.” Harvey testified that he then went back into his trailer and got 
a knife that was mounted on the end of a wooden rod “because I was 
scared he [Toler] was going to try and hurt me.” Harvey explained that 
he was just holding his knife in his hand: 


Q. Were you just holding it or were you — 


A. I didn’t do nothing. Just holding it in my hand. I 
didn’t do nothing. 


Q. At any point did you go and use your knife to phys- 
ically remove him? 


A. No, he came up on me, coming up on me. He 
was walking up on me with his knife. That’s when I had 
my knife. 


Q. And at what point did you hit him with your knife? 
A. I didn’t, I just hit — he — 
THE COURT: Did what? 


A. I said hit him right there. 
Q. After you hit him right there with it, what did he do? 
A. He ran to the road. 





1. The majority describes this as a plastic beer bottle, but only one witness of several 
who testified to this actually said that it was plastic; other testimony indicated the bottle 
was glass. 
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Later Harvey explained that, after returning the knife to his trailer, he 
left the scene because “I was scared somebody might come up and 
try to hurt me.” Taken in the light most favorable to the State, Harvey 
left the scene and went to a neighbor's house because he knew he had 
done something wrong. Taken in the light most favorable to defendant, 
Harvey left because he truly was afraid of Toler, and his contemporane- 
ous action confirms that his testimony that he was scared is not simply 
a self-serving fabrication after the fact. 


Harvey further testified that he was scared and uncertain as to what 
Toler would do to him, partly because he knew Toler to carry a knife at 
all times. “[E]vidence of prior violent acts by the victim or of the victim’s 
reputation for violence may, under certain circumstances, be admissible 
to prove that a defendant had a reasonable apprehension of fear of the 
victim.” State v. Strickland, 346 N.C. 4438, 459, 488 S.E.2d 194, 203 (1997) 
(citation omitted), cert denied, 522 U.S. 1078 (1998); see also State 
v. Irabor,__ N.C. App. __, ___, 822. S.E.2d 421, 424 (2018) (“Defendant's 
knowledge of [the victim]’s violent propensities, being armed, and prior 
acts supports the trial court’s finding that defendant reasonably believed 
it was necessary to use deadly force to save himself from death or great 
bodily harm.” (emphasis added)). Based on defendant’s testimony and 
all the circumstances, the evidence was “sufficient that defendant ha[d] a 
reasonable apprehension that an assault on him with deadly force [wa]s 
imminent.” State v. Spaulding, 298 N.C. 149, 157, 257 S.E.2d 391, 396 
(1979) (citations omitted). 


On some key points, the majority ignores Harvey’s testimony 
and credits contradictory testimony. For example, on the question of 
whether Toler was approaching Harvey with his knife in his hand when 
Harvey stabbed him, or whether Harvey approached Toler, the majority 
assumes the facts most favorable to the State. Despite Harvey’s repeated 
testimony that he was scared of Toler, was afraid he would be hurt, and 
was being threatened with a knife by Toler, who was drunk and had just 
said he ought to kill him, the majority finds that the evidence “fails to 
manifest any circumstances existing at the time defendant stabbed Toler 
which would have justified an instruction on either perfect or imperfect 
self-defense.” This is contrary to our precedents presenting very similar 
facts in which this Court has held that a self-defense or imperfect self- 
defense instruction is required. 


For example, in Spaulding the defendant stabbed and killed another 
inmate who was advancing on him with his hand in his pocket, and this 
Court found it was error to refuse to instruct the jury on self-defense. 
298 N.C. at 156-57, 257 S.E.2d at 396. In that case the reasonableness of 
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the defendant’s belief that he was in imminent danger of great bodily 
harm or death “was a question for the jury.” Jd. at 157, 257 S.E.2d at 
396. Similarly, in State v. Webster the defendant shot and killed an 
unarmed man who previously had been in the defendant’s trailer, was 
asked to leave, and had left. 324 N.C. 385, 389, 378 S.E.2d 748, 751 (1989). 
Sometime later, the victim returned and was standing on the steps of 
the trailer when the defendant shot him. Jd. at 389, 378 S.E.2d at 751. 
The defendant testified: “I was afraid in my condition. I could not fight 
him and that was the only thing I could do.” Jd. at 389, 378 S.E.2d at 751. 
That was sufficient evidence to submit a self-defense instruction to the 
jury, and the trial court’s refusal to allow the defendant in that case to 
state whether he believed his life was threatened was reversible error. 
Id. at 393, 378 S.E.2d at 753. In relevant portions, the facts in Spaulding 
and Webster are similar to the facts in this case, and defendant here is 
entitled to a self-defense instruction, as were those defendants. 


Even more relevant is State v. Buck, in which the Court instructed 
that “we reiterate that it is important for the trial court to include 
the possible verdict of not guilty by reason of self-defense in its final 
mandate to the jury.” 310 N.C. 602, 607, 313 S.E.2d 550, 553 (1984). 
There the defendant’s account of the incident was that the victim had 
an open pocketknife in his hand and came into the kitchen where the 
defendant was standing. Jd. at 603, 313 S.E.2d at 551. The victim acted 
abusively and threatened to kill a third person. Jd. at 603, 313 S.E.2d at 
551. When the victim went towards the defendant while brandishing the 
open pocketknife, the defendant, hoping to scare the victim, grabbed a 
butcher knife and the two men struggled and fell to the floor, causing 
the butcher knife to lodge in the victim’s chest. Jd. at 603, 313 S.E.2d at 
551. The defendant pulled the butcher knife out and tossed it aside, and 
the two kept fighting for a period of time until the victim dropped the 
pocketknife, got up, and walked out of the apartment. Jd. at 603-04, 313 
S.E.2d at 551-52. The victim died later that day. Jd. at 604, 313 S.E.2d at 
552. In that case the Court had no difficulty observing that, based on the 
defendant’s evidence, “[i]f, however, the jury should conclude that he 
intentionally wielded the knife, then it should acquit him on the grounds 
of self-defense.” Jd. at 606, 313 S.E.2d at 553. There is nothing about the 
material facts of Buck to distinguish it from this case. 


Part of the majority’s concern here appears to be that Harvey did not 
say, “I was afraid for my life and believed I had to kill my attacker.” 
But, as the transcript reveals, defendant was inarticulate. Defendant 
testified he only completed the ninth or tenth grade. In addition to his 
limited education, defendant had sustained a severe head injury in a 
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car accident in 2008, which required insertion of a metal plate in his 
head. As a result of the head injury, defendant was permanently disabled 
and suffered memory loss. The injury also affected defendant’s ability 
to talk and function. Inarticulate and less well coached defendants 
should be treated equally with those who can easily learn the “magic 
words” the majority would require for a self-defense instruction. The 
question is whether there is evidence of self-defense or imperfect self- 
defense, when taken in the light most favorable to defendant. See State 
v. Dooley, 285 N.C. 158, 163, 203 S.E.2d 815, 818 (1974) (“Where there is 
evidence that defendant acted in self-defense, the court must charge on 
this aspect even though there is contradictory evidence by the State or 
discrepancies in defendant’s evidence.” (citations omitted)) 


The cases cited by the majority for the proposition that when the 
defendant claims the killing is accidental, or that a weapon was used 
solely to get the victim and others to retreat, do not apply here because 
Harvey clearly stated that he feared Toler was trying to hurt him and 
that he used his knife when Toler “came up on” him with a pocketknife. 
Specifically, State v. Williams, 342 N.C. 869, 467 S.E.2d 392 (1996), 
involved a defendant who testified that he fired his weapon in the air to 
scare those who made him feel threatened and did not shoot at anyone; 
State v. Lyons, 340 N.C. 646, 459 S.E.2d 770 (1995), involved a defendant 
who testified that he fired a warning shot at the top of his door because 
he believed he was being robbed and that he was not trying to hit anyone; 
and State v. Blankenship, 320 N.C. 152, 357 S.E.2d 357 (1987), involved 
a defendant who testified that during a physical fight, he pulled out his 
gun to hit the victim on the head with it, after which the victim grabbed 
the gun by the barrel and it fired accidently. Each of these circumstances 
is very different from Mr. Harvey’s situation, in which he testified that 
while he was standing on the steps of his trailer, Toler came at him with 
a knife and he stabbed Toler in the chest. Harvey acknowledged in his 
testimony that he struck the blow intentionally. The context of his later 
statement regarding Toler’s “accident” shows that he was using the same 
word to refer to the incident that a previous witness had used. Annie 
May Alston, testifying before Harvey, stated: “Not on that particular day 
that the accident happened, no.” Harvey then testified: “After the acci- 
dent happened to him, he left.” His use of the word “accident” does not 
directly refer to his own actions and does not negate all his other tes- 
timony regarding his fears about how Toler intended to harm him. To 
imply otherwise is to elevate form over substance in a manner that is 
unjustified by the evidence in this case. 
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Second-degree murder does not require that the accused acted with 
the intent to kill, and therefore, Harvey did not need to testify that he 
intended to kill Toler, only that he intended to strike the blow, as this 
Court explained in State v. Richardson, 341 N.C. 585, 461 S.E.2d 724 
(1995). See State v. Carter, 357 N.C. 345, 361, 584 S.E.2d 792, 803-04 
(2003) (reaffirming Richardson), cert denied, 541 U.S. 943 (2004); see 
also Lee, 370 N.C. at 673, 811 S.E.2d at 565 (self-defense available as a 
defense to second-degree murder). Moreover, Toler already had threat- 
ened to kill Harvey, had hit him, and he had thrown both a bottle and a 
brick at him. Harvey did not need to wait for Toler to actually stab him 
with the pocketknife before defending himself. 


Harvey may have used excessive force to repel Toler’s attack, in 
which case the jury should have had the option of finding that Harvey 
acted in imperfect self-defense. See State v. Bush, 307 N.C. 152, 159, 297 
S.E.2d 563, 568 (1982) Gmperfect self-defense exists when the defendant 
believed it necessary to kill his adversary in order to save himself and 
when that belief was reasonable, but the defendant was either the aggres- 
sor or used excessive force), habeas corpus granted sub nom. Bush 
v. Stephenson, 669 F. Supp. 13822 (E.D.N.C. 1986), aff'd per curiam, 826 
F.2d 1059 (4th Cir. 1987) (unpublished). But the jury did not have that 
opportunity here because the trial court erroneously failed to give a self- 
defense instruction. The jury, not the trial judge or this Court, has the 
responsibility to weigh the evidence and determine whether Alphonzo 
Harvey acted in self-defense, either perfectly or imperfectly, when he 
stabbed Tobias Toler. Accordingly, I would remand for a new trial. 


318 IN THE SUPREME COURT 


SYKES v. BLUE CROSS & BLUE SHIELD OF N.C. 
[372 N.C. 318 (2019)] 


SUSAN SYKES b/b/a ADVANCED CHIROPRACTIC AND HEALTH CENTER, DAWN 
PATRICK, TROY LYNN, LIFEWORKS ON LAKE NORMAN, PLLC, BRENT BOST, 
AND BOST CHIROPRACTIC CLINIC, P.A. 

v. 

BLUE CROSS AND BLUE SHIELD OF NORTH CAROLINA, CIGNA HEALTHCARE 
OF NORTH CAROLINA, INC., MEDCOST, LLC, anp HEALTHGRAM, INC. 


No. 248A18 
Filed 14 June 2019 


Collateral Estoppel and Res Judicata—two class actions on 
appeal—same claims and theories—relitigation of issues 


barred by outcome of the other appeal 


Where plaintiff chiropractors filed two separate putative class 
actions against two different sets of defendants for claims arising 
from insurer conduct affecting chiropractic services, plaintiffs were 
barred by collateral estoppel from relitigating the issues in one of the 
two cases because the N.C. Supreme Court affirmed the decision of 


the trial court in the other case, Sykes v. Health Network Solutions, 
Inc., 372 N.C. 326 (2019), and both cases presented essentially the 
same claims and relied on the same theories. 


Justice DAVIS did not participate in the consideration or decision 


of this case. 


Appeal pursuant to N.C.G.S. § 7A-27(a) from an order and opinion 
entered on 5 April 2018 by Judge James L. Gale, Chief Business Court 
Judge, in Superior Court, Forsyth County, after the case was designated 


a mandatory complex business case by the Chief Justice under N.C.G.S. 
§ 7A-45.4. Heard in the Supreme Court on 5 March 2019. 


Oak City Law LLP, by Samuel Pinero IT and Robert E. Fields 
IIT; and Doughton Blancato PLLC, by William A. Blancato, for 


plaintiff-appellants. 


Kilpatrick Townsend & Stockton LLP, by Adam H. Charnes, 


Elizabeth L. Winters, Peter M. Boyle, pro hac vice, and Christina 
E. Fahmy, pro hac vice, for Blue Cross and Blue Shield of North 
Carolina; Fox Rothschild LLP, by D. Erik Albright, and Kirkland 


& Ellis LLP, by Joshua B. Simon, pro hac vice, Warren Haskel, 


pro hac vice, and Dmitriy Tishyevish, pro hac vice, for Cigna 
Healthcare of North Carolina, Inc.; and Ellis & Winters LLP, by 


Stephen D. Feldman, for Medcost, LLC, defendant-appellees. 
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NEWBY, Justice. 


This is a companion case to Sykes v. Health Network Solutions, 
Inc., 372 N.C. 326, ___—«S.E.2d ____ (2019) (hereinafter Sykes I). Like its 
companion, this case raises questions of civil liability based on insurer 
conduct affecting chiropractic services. Relying on and incorporating its 
reasoning in Sykes I, the trial court dismissed all claims in this case. Our 
Court has now issued its opinion affirming the trial court’s decision in 
Sykes I. Because the decision in Sykes I meets the criteria for collateral 
estoppel, we affirm the trial court’s order and opinion in this case. 


This case is one of two putative class actions alleging, inter alia, 
that defendant insurers contract with Health Network Solutions, Inc. 
(HNS) to provide or restrict insured chiropractic services in violation of 
North Carolina’s insurance and antitrust laws. Instead of amending the 
complaint in the companion case, plaintiffs chose to bring this action 
against defendant insurers separately from their action against HNS and 
its individual owners. Nevertheless, both actions present essentially the 
same claims and rely upon the same theories. 


The facts relevant to this case are fully recited in this Court’s opin- 
ion in Sykes I. HNS is an integrated independent practice association 
consisting of approximately one thousand, or approximately one-half, 
of North Carolina’s active chiropractors. To enroll in HNS, chiroprac- 
tors must agree to provide in-network care to patients who are covered 
by various insurers, namely, defendants in the present action, and with 
whom HNS has entered into exclusive agreements to provide in-network 
care. Chiropractors who contract to participate in the HNS network pay 
fees to HNS based on a percentage of the fees that insurers pay for in- 
network services. 


In governing its chiropractors and the services they provide, HNS 
uses a utilization management (UM) program. Through UM, HNS and 
defendants review and manage enrolled chiropractors based on the cost 
per patient. The HNS-enrolled chiropractors may be put on probation 
and subject to potential termination if their average cost per patient 
exceeds by more than 50% a mean cost that HNS calculates. 


In both of their lawsuits, plaintiffs allege that chiropractors must go 
through HNS to be deemed “in-network” providers for patients covered 
by defendant insurers. Plaintiffs contend that HNS’s exclusive contracts 
with defendants enable a “scheme that reduces the number of medically 
necessary and appropriate treatments” that HNS chiropractors may 


320 IN THE SUPREME COURT 


SYKES v. BLUE CROSS & BLUE SHIELD OF N.C. 
[372 N.C. 318 (2019)] 


provide, which has the effect of restricting their output. Plaintiffs 
contend that these practices allow defendants to avoid paying for 
medically necessary treatments and appropriate care. 


On 30 April 2013, plaintiffs initiated Sykes I. In that action plaintiffs 
asserted five claims for relief: (1) requests for a declaratory judgment 
on certain facts and law referenced in the complaint, including that the 
agreements described in the complaint “between HNS and Providers” 
and “between HNS and the Insurers” are “an illegal restraint of trade 
and anti-competitive”; (2) antitrust claims based on price fixing, 
monopsony, and monopoly, alleging that HNS, its owners, and insurers 
have illegally conspired by “[u]sing the Insurers’ market power to fix 
the price of chiropractic services in North Carolina” and “[u]sing its 
utilization review procedures to continuously lower the availability of 
chiropractic services in North Carolina”; (8) claims under North Carolina 
General Statutes section 75-1.1 asserting unfair and deceptive trade 
practices and acts; (4) breach of fiduciary duties that HNS owners and 
HNS allegedly owe to the providers by, inter alia, “promoting a scheme 
to impede competition and restrict prices”; and (5) a request for punitive 
damages. Plaintiffs later amended their complaint to add a sixth claim for 
civil conspiracy. 


Plaintiffs outlined four separate product markets in support of 
their antitrust claims: (1) “the market in which in-network managed 
care chiropractic services . . . are provided to the Insurers and their 
North Carolina patients through HNS” (HNS Market); (2) “the market 
for in-network chiropractic services provided to individual and group 
comprehensive healthcare insurers and their patients in North Carolina” 
(Comprehensive Health Market); (8) “the market for insurance 
reimbursed chiropractic services in North Carolina” (Insurance Health 
Market); and (4) “the market for chiropractic services provided in North 
Carolina” (North Carolina Market). 


The trial court denied the defendants’ initial motion to dismiss the 
claims in Sykes I and stayed additional proceedings pending full discov- 
ery on market definition. After discovery, plaintiffs decided to pursue 
the present case separately in addition to their suit against HNS. Thus 
on 26 May 2015, plaintiffs filed this action against certain North Carolina 
insurers, specifically, Blue Cross and Blue Shield of North Carolina, 
Cigna Healthcare of North Carolina, Inc., and Medcost, LLC (Insurers).! 





1. Plaintiffs also initially named Healthgram, Inc. as a defendant in this action. On 
11 September 2017, however, plaintiffs dismissed their claims against Healthgram. 
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The case was designated as a mandatory complex business case on 
2 June 2015. 


In their Sykes IT complaint plaintiffs asserted essentially the same 
six claims from Sykes I but this time against Insurers: (1) requests 
for a declaratory judgment on certain facts and law referenced in the 
complaint, including that the agreements described in the complaint 
“petween HNS and Providers” and “between HNS and the Insurers” are 
“an illegal restraint of trade and anti-competitive”; (2) antitrust claims, 
namely, claims for price fixing, monopsony, and monopoly; (3) claims 
under North Carolina General Statutes section 75-1.1 asserting unfair 
and deceptive trade practices and acts based on the antitrust allega- 
tions; (4) civil conspiracy; (5) aiding and abetting a breach of fiduciary 
duty; and (6) a request for punitive damages. 


The defendants in Sykes J timely filed their motions for partial sum- 
mary judgment and to dismiss. Similarly, on 25 September 2015, defen- 
dants in the present action moved to dismiss this case. On 18 August 
2017, the trial court issued an order and opinion in Sykes I determining 
that “the proper market to assess the antitrust claims in [the Sykes I] 
litigation must be the North Carolina Market, which includes all insured 
and uninsured chiropractic services.” Nonetheless, the trial court 
expressed concern about whether plaintiffs’ filings “adequately pleaded 
market power in the North Carolina Market.” Thus, the court requested 
supplemental briefing on that issue and denied the defendants’ motion 
to dismiss the antitrust claims to the extent they were premised on the 
North Carolina Market. 


As for the other claims in Sykes J, the trial court granted the defen- 
dants’ motion to dismiss plaintiffs’ declaratory judgment claim to the 
extent it was based on alleged Chapter 58 violations and plaintiffs’ claim 
based on the defendants’ purported breach of fiduciary duty. The trial 
court otherwise denied the motion as to the remaining claims while the 
antitrust issues remained pending. 


After receipt of the supplemental briefing, on 5 April 2018, the trial 
court issued an order and opinion dismissing plaintiffs’ antitrust claims 
in Sykes I, concluding that plaintiffs had not sufficiently pled that the 
defendants had market power within the North Carolina Market. As for 
the other claims, the trial court (1) dismissed plaintiffs’ declaratory judg- 
ment claim premised on the antitrust claims, (2) dismissed plaintiffs’ 
civil conspiracy claim, (3) dismissed all claims against the individual 
owners of HNS, and (4) dismissed plaintiffs’ request for punitive dam- 
ages, thereby leaving no remaining claims. 
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On the same day, the trial court issued the order and opinion in the 
present case dismissing plaintiffs’ claims based on their failure to allege 
defendants’ requisite market power in the North Carolina Market. The 
court noted that “[b]ecause the essential factual allegations in the two 
actions are the same, the Court appropriately incorporates and applies its 
rulings and reasoning in Sykes I when resolving the Motions in this case.” 


The trial court stated that “[t]he sufficiency of market power allega- 
tions is a ‘threshold inquiry’ for [plaintiffs’] Antitrust Claims.” See Valley 
Liquors, Inc. v. Renfield Imps., Ltd., 822 F.2d 656, 666 (7th Cir.), cert. 
denied, 484 U.S. 977, 108 S. Ct. 488, 98 L. Ed. 2d 486 (1987); see also Rebel 
Oil Co. v. Atl. Richfield Co., 51 F.3d 1421, 1434 (9th Cir.), cert. denied, 
516 U.S. 987, 116 S. Ct. 515, 183 L. Ed. 2d 424 (1995) (noting that market 
power may be demonstrated based on facts providing either direct or 
circumstantial evidence of that power and stating that “circumstantial 
evidence of market power requires that the plaintiff, at the threshold, 
define the relevant market”). The trial court agreed with plaintiffs that 
proof of actual detrimental effects “can obviate the need for an inquiry 
into market power.” FTC v. Ind. Fed’n of Dentists, 476 U.S. 447, 460-61, 
106 S. Ct. 2009, 2019, 90 L. Ed. 2d 445, 458 (1986). Nonetheless, the trial 
court noted that “Plaintiffs conflate their allegation of a reduction of 
output in markets the Court has rejected with an allegation of reduction 
of output in the North Carolina Market.” The trial court opined that an 
allegation that defendants caused a reduction of chiropractic services 
among in-network chiropractors cannot be deemed sufficient to allege 
“a reduction in output among all chiropractors in the North Carolina 
Market.” Instead, the trial court reasoned that “the Complaint asserts 
no facts that suggest more than a shift in output from the in-network 
insured market to other segments of the larger North Carolina Market.” 


The trial court then recognized that plaintiffs’ factual assertions 
of market power involved two related contentions: (1) “Defendants 
conspired together to reduce output, so the Court should aggregate the 
Defendant[s’] individual market shares”; and (2) “the market power of all 
Defendants, especially Blue Cross’s alleged market power, is adequate 
to support a finding of combined market power by all co-conspirators 
in the North Carolina Market.” Thus, the trial court recognized that 
plaintiffs attempted to assert a combination of vertical and horizontal 
agreements or conspiracies. The trial court set forth the definitions of 
each type of conspiracy and opined that plaintiffs’ complaint attempted 
to allege a “hub-and-spokes” or “rimmed wheel” conspiracy, which 
involves both horizontal and vertical agreements. To adequately allege 
such a conspiracy, however, a plaintiff must plead facts showing an 
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agreement between the defendants and that “the competitors would 
benefit only if all the competitors participated in the scheme.” The trial 
court recognized that “mere awareness of a competitor combined with 
parallel conduct is insufficient to show a horizontal conspiracy.” See In 
re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 330 (8d Cir. 2010). 


Here the trial court recognized that plaintiffs had “not alleged an 
express agreement between Insurers to reduce output of medically 
necessary chiropractic care,” nor was there any factual allegation that 
“one Insurer’s contract with HNS was conditioned on HNS contracting 
with any other Insurer.” Instead, plaintiffs’ allegation that “[t]he Insurers 
[were] aware of each other and the market power achieved by combin- 
ing their patient populations under HNS’s umbrella” only showed “mere 
awareness of a competitor combined with parallel conduct,” which is 
ultimately “insufficient to show a horizontal conspiracy.” 


Alternatively, the trial court opined that even if it were “mistaken in 
concluding that Plaintiffs may not aggregate market power because they 
have not alleged a rimmed wheel conspiracy,” it reiterated that plaintiffs 
“failed to allege that Defendants and HNS in combination possess mar- 
ket power in the North Carolina Market.” Though plaintiffs alleged that 
defendants control “a materially significant percentage” of the North 
Carolina Market, the court found that plaintiffs “make no effort to fur- 
ther define what a ‘materially significant’ percentage might be.” The trial 
court also rejected plaintiffs’ pleadings involving specific defendants’ 
control of the private health insurance market, opining that “any alleged 
market power in a narrow, rejected market does not alone support a 
conclusion” of market power in the North Carolina Market, which nota- 
bly “is not restricted to insured chiropractic services.” Thus, regardless 
of whether the market itself is sufficiently defined, the trial court noted 
that a plaintiff must assert more than “[v]ague or conclusory allegations 
of market power.” 


Though the trial court recognized North Carolina’s more lenient 
standard for evaluating claims under Rule 12(b)(6), the trial court rea- 
soned that a pleading based on conclusory allegations unsupported by 
underlying factual allegations cannot withstand an opposing party’s 
motion to dismiss. Given that the parties conducted full market defini- 
tion discovery and provided additional briefing, and because plaintiffs’ 
pleading was based on conclusory allegations, the trial court concluded 
that plaintiffs failed to adequately plead market power in North Carolina. 
The trial court similarly concluded that plaintiffs failed to plead suffi- 
cient market power on the part of each individual defendant, thus war- 
ranting dismissal of the antitrust claims under Rule 12(b)(6). 


324 IN THE SUPREME COURT 


SYKES v. BLUE CROSS & BLUE SHIELD OF N.C. 
[3872 N.C. 318 (2019)] 


As for the other claims, the trial court relied on its reasoning and 
conclusions in Sykes I: It dismissed plaintiffs’ section 75-1.1 claim since 
it was premised on the alleged antitrust violations and dismissed plain- 
tiffs’ Chapter 58 claims because plaintiffs lacked standing to bring those 
claims. Similarly, the trial court dismissed plaintiffs’ claim for aiding and 
abetting a breach of fiduciary duty, concluding that, as in Sykes I, there 
is “no factual basis to find that HNS owed a fiduciary duty to its network 
members,” meaning defendants here could not have aided and abetted 
a breach of fiduciary duty where no fiduciary duty existed. But regard- 
less of the merits of that claim, the trial court stated that it would not 
consider the claim, opining that this Court will not recognize a claim for 
aiding and abetting breach of fiduciary duty. Even if it did so, however, 
the trial court concluded that plaintiffs failed to allege each of the ele- 
ments that would be required to state such a claim. 


The trial court similarly determined that all of plaintiffs’ declaratory 
judgment requests must be dismissed in that “each recasts substantive 
claims that the Court has rejected.” Finally, because all other claims had 
been dismissed and North Carolina does not allow freestanding claims 
for either civil conspiracy or punitive damages, the trial court dismissed 
both of plaintiffs’ remaining claims. 


Plaintiffs appealed to this Court. In their arguments, however, 
both plaintiffs and defendants conceded that this Court’s resolution of 
Sykes I at least in part determines the present case. 


This Court reviews de novo a trial court’s order on a motion to dis- 
miss. Bridges v. Parrish, 366 N.C. 539, 541, 742 S.E.2d 794, 796 (2013). 
In doing so, the Court must consider “whether the allegations of the 
complaint, if treated as true, are sufficient to state a claim upon which 
relief can be granted under some legal theory.” Coley v. State, 360 N.C. 
493, 494-95, 631 S.E.2d 121, 123 (2006) (quoting Thompson v. Waters, 
351 N.C. 462, 463, 526 S.E.2d 650, 650 (2000)). 


Collateral estoppel precludes “parties and parties in privity with 
them . . . from retrying fully litigated issues that were decided in any 
prior determination and were necessary to the prior determination.” 
King v. Grindstaff, 284 N.C. 348, 356, 200 S.E.2d 799, 805 (1973) 
(citations omitted); see also Whitacre P’ship v. Biosignia, Inc., 358 
N.C. 1, 15, 591 S.E.2d 870, 880 (2004) (“[C]ollateral estoppel precludes 
the subsequent adjudication of a previously determined issue, even 
if the subsequent action is based on an entirely different claim.” (citing 
Hales v. N.C. Ins. Guar. Ass’n, 337 N.C. 329, 333, 445 S.E.2d 590, 594 
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(1994))). The doctrine of collateral estoppel “is designed to prevent 
repetitious lawsuits over matters which have once been decided and 
which have remained substantially static, factually and legally.” King, 
284 N.C. at 356, 200 S.E.2d at 805 (quoting Comm’r v. Sunnen, 333 U.S. 
591, 599, 68 S. Ct. 715, 720, 92 L. Ed. 898, 907 (1948)). Collateral estoppel 
bars litigation of claims in which 


(1) the issues [are] the same as those involved in the prior 
action, (2) the issues . . . have been raised and actually 
litigated in the prior action, (3) the issues [were] material 
and relevant to the disposition of the prior action, and (4) 
the determination of the issues in the prior action [was] 
necessary and essential to the resulting judgment. 


State v. Summers, 351 N.C. 620, 623, 528 S.E.2d 17, 20 (2000) (citing 
King, 284 N.C. at 358, 200 S.E.2d at 806). 


Here the parties agree that resolving this case at least in part depends 
on our resolution of Sykes I. Because we affirm the trial court’s orders 
in Sykes I,2 we now conclude that plaintiffs’ claims in the present case 
are barred by collateral estoppel. All elements for collateral estoppel are 
met here. First, both Sykes I and this action involve claims requesting a 
declaratory judgment, alleging antitrust violations, asserting unfair and 
deceptive trade practices and acts, alleging civil conspiracy, alleging a 
breach of fiduciary duty (and here, aiding and abetting such a breach), 
and requesting punitive damages. Second, plaintiffs actually litigated 
all six claims in Sykes I, as evinced by the Sykes I orders dismissing all 
claims after market definition discovery and additional briefing. Third, 
all six of these claims were material and relevant to the disposition of 
Sykes I because the trial court based its resolution of the action as a 
whole on the determination of each of the individual claims. Finally, the 
trial court’s orders in Sykes I show that these six claims were necessary 
and essential to the trial court’s eventual decision to dismiss all claims in 
the action. Thus, plaintiffs’ claims here are barred by collateral estoppel. 





2. We note that this Court is equally divided in its decision on the antitrust claims 
and the dependent civil conspiracy claims in Sykes I, which means that the trial court’s 
decision on those claims is affirmed without precedential value. This Court’s decision in 
Sykes I affirms the trial court’s decision on all remaining claims, i.e., the declaratory judg- 
ment claim, unfair and deceptive trade practice claims, breach of fiduciary duty claims, 
and request for punitive damages. 
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Because collateral estoppel bars plaintiffs from litigating these 
matters given our resolution of the issues in Sykes I, we affirm the trial 
court’s order dismissing plaintiffs’ claims in this action. 


AFFIRMED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 
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1. Appeal and Error—equally divided vote of Supreme Court— 
no precedential value 
The N.C. Supreme Court, by an equally divided vote, affirmed 
the Business Court’s dismissal of plaintiff's antitrust claims in a case 
arising from insurer conduct affecting chiropractic services. The 
Business Court’s opinion as to those claims accordingly stood with- 
out precedential value. 


2. Appeal and Error—claims dismissed—claims based on same 
conduct dismissed 


Where the N.C. Supreme Court affirmed the trial court’s dis- 
missal of plaintiffs’ antitrust claims, the Court also affirmed the 
dismissal of plaintiffs’ unfair trade practices claims that were based 
on the same conduct. 


3. Unfair Trade Practices—learned profession exemption— 
chiropractors 

In a case arising from insurer conduct affecting chiropractic 

services, plaintiff chiropractors’ unfair trade practices claim was 

barred by the learned profession exemption in N.C.G.S. § 75-1.1(b). 
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All individual defendants and all members of defendant Health 
Network Solutions, Inc., which served as an intermediary between 
chiropractors and insurance companies, were licensed chiroprac- 
tors, and the alleged conduct at the heart of the action was directly 
related to providing patient care. 


4. Appeal and Error—claims dismissed—related Chapter 75 
claims also dismissed 
Where the N.C. Supreme Court affirmed the trial court’s dis- 
missal of plaintiffs’ antitrust and unfair trade practices claims, the 
Court also affirmed the denial of declaratory relief to the extent that 
claim related to those Chapter 75 claims. 


5. Insurance—alleged failure to comply with provisions of 
Chapter 58—no private cause of action 
In a case arising from insurer conduct affecting chiropractic 
services, the N.C. Supreme Court affirmed the trial court’s dismissal 
of plaintiff chiropractors’ claims for declaratory relief relating to 
defendants’ alleged failure to comply with the state’s insurance 
laws. Chapter 58 of the N.C. General Statutes did not provide a pri- 
vate cause of action for plaintiffs’ claims. 


6. Fiduciary Relationship—contractual relationship—alleged 
joint venture 
The N.C. Supreme Court affirmed the trial court’s dismissal of 
plaintiff chiropractors’ claims for breach of fiduciary duty. Plaintiffs’ 
contractual relationship with defendant Health Network Solutions, 
Inc. (HNS), which served as an intermediary between chiropractors 
and insurance companies, was insufficient to establish a fiduciary 
duty, and plaintiffs failed to demonstrate that they were in a joint 
venture with HNS. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice EARLS concurring in part and dissenting in part. 


Chief Justice BEASLEY joins in this opinion. 


On discretionary review pursuant to N.C.G.S. § 7A-31, prior to a 
determination by the Court of Appeals, of orders and opinions dated 
18 August 2017 and 5 April 2018 entered by Judge James L. Gale, Chief 
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Business Court Judge, in Superior Court, Forsyth County, after the case 
was designated a mandatory complex business case by the Chief Justice 
under N.C.G.S. § 7A-45.4. Heard in the Supreme Court on 5 March 2019. 


Oak City Law LLP, by Samuel Pinero IT and Robert E. Fields 
IIT; and Doughton Blancato PLLC, by William A. Blancato, for 
plaintiff-appellants. 


Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P, by 
Jennifer Kk. Van Zant, Benjamin R. Norman, and W. Michael 
Dowling, for defendant-appellees. 


HUDSON, Justice. 


Plaintiffs appeal the North Carolina Business Court’s 18 August 
2017 order and opinion granting in part and denying in part defendants’ 
motions to dismiss and for partial summary judgment and its 5 April 2018 
order and opinion dismissing plaintiffs’ remaining claims under Rule of 
Civil Procedure 12(b)(6). Plaintiffs are licensed chiropractic providers 
in North Carolina who allege that defendants Health Network Solutions, 
Inc. (HNS) and HNS’s individual owners have engaged in unlawful price 
fixing ultimately resulting in a reduction of output of chiropractic ser- 
vices in North Carolina. Specifically, plaintiffs allege that defendant HNS 
has committed antitrust and other violations in its role as intermediary 
between individual chiropractors and several insurance companies and 
third-party administrators,! who are the defendants in a separate action 
also before this Court. 


In their Second Amended Class Action Complaint (the second 
amended complaint), plaintiffs raise the following claims for relief: (1) 
declaratory judgment, (2) price fixing, monopsony, and monopoly (the 
antitrust claims), (3) unfair and deceptive trade practices and acts, (4) 
civil conspiracy, and (5) breach of fiduciary duty. In addition, plaintiffs 
seek punitive damages, a remedy styled in the complaint as a separate 
claim for relief. 





1. Plaintiffs refer to these entities as the Insurers, while defendants refer to them as 
the Payors. Several of these entities are defendants in a separate action filed by the same 
plaintiffs on 26 May 2015. An appeal from the Business Court in that companion case, 
Sykes v. Blue Cross & Blue Shield of North Carolina (No. 248A18) (Sykes IT), is also 
before this Court. 
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Today, we affirm the Business Court’s dismissal of plaintiffs’ anti- 
trust claims, including the derivative claim of civil conspiracy, by an 
equally divided vote, meaning that the Business Court’s opinion as to 
those claims will stand without precedential value. We also hold that 
the Business Court did not err in dismissing each of plaintiffs’ other 
claims. As for plaintiffs’ unfair trade practices claim, we hold that this 
claim is barred by the learned profession exemption set out in N.C.G.S. 
§ 75-1.1(b). Regarding plaintiffs’ declaratory judgment claim, we hold 
that the relevant statutes do not provide plaintiffs a private right of 
action to obtain the declaratory relief that they seek. As for plaintiffs’ 
breach of fiduciary duty claim, we hold that no fiduciary relationship 
existed between the parties, meaning no fiduciary duty was ever cre- 
ated. The Business Court correctly noted that no freestanding claim 
exists for punitive damages, see Funderburk v. JPMorgan Chase Bank, 
N.A., 241 N.C. App. 415, 425, 775 S.E.2d 1, 8 (2015), and plaintiffs have 
no remaining legal claim to which punitive damages might attach. As 
so described, we affirm the decision of the Business Court dismissing 
plaintiffs’ entire action. 


Factual and Procedural Background 





Plaintiffs brought this action as a putative class action lawsuit, 
defining the class as “all licensed chiropractors practicing in North 
Carolina from 2005 to the present who provided services in the 
North Carolina Market” and identifying as three subsets of that 
class all licensed chiropractors participating in the HNS Market, the 
Comprehensive Health Market, and the Insurance Market. Plaintiffs 
made the following allegations in their second amended complaint, and 
for the purposes of our review they are taken as true. 


Defendant HNS serves as an intermediary between individual chi- 
ropractors in North Carolina and various insurance companies and 
third-party administrators for insurance companies. Essentially, HNS 
contracts with various chiropractors, who, as part of the HNS net- 
work, are able to provide chiropractic services “in-network” for the 
various insurance payors with whom HNS has separately contracted. In 
exchange for in-network access, members of the HNS network agree to 
permit HNS to negotiate with the payors the prices to be charged for in- 
network chiropractic services. A chiropractor must maintain an average 
per-patient cost at a certain level or risk termination from the network. 
Individual defendants are themselves licensed chiropractors who are 
current or former owners of HNS. 


Plaintiffs are licensed North Carolina chiropractors (and their busi- 
nesses) who previously participated in the HNS network or have never 
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participated in the network. Plaintiffs fall within one of these three cat- 
egories: they were removed from the HNS network because their per- 
patient cost was too high, left the network based on HNS’s policies, or 
declined to join the network because of HNS’s practices and restraints. 
Plaintiffs argue that because HNS is the sole path to becoming an in- 
network provider for the various participating insurance companies and 
other payors, they are being deprived of access to the large number of 
patients that receive health care coverage via the networks of the vari- 
ous payors. 


Plaintiffs’ claims are largely based on the following allegations. 
Plaintiffs contend that HNS, despite representing that it is an integrated 
independent practice association (IPA), in fact “operat[es] an involun- 
tary cartel to control competition, supply, and pricing of chiropractic 
services in North Carolina made possible by the exclusive contracts 
with the Insurers and the market power provided by those contracts.” 
Plaintiffs contend that HNS is operating as a medical service corpora- 
tion, as described in N.C.G.S. § 58-65-1, that has not become licensed 
as required by N.C.G.S. § 58-65-50. In addition, they contend that HNS 
is conducting utilization review based only on providers’ average per- 
patient cost, which does not take into account medical necessity or 
appropriateness of treatment, in violation of N.C.G.S. § 58-50-61 (2017). 
Thus, they contend, in addition to its failure to obtain proper licensure, 
HNS is violating North Carolina’s antitrust statutes by fixing the prices 
charged by more than one-half of the licensed chiropractors in the state 
and by monopsony, a buyer-side form of monopoly,’ in which, rather 
than using its market power as a sole seller to increase the price of ser- 
vices, HNS is using its market power as a buyer of those services to 
restrict output of services. Plaintiffs allege four relevant markets that 
have been adversely affected by the conduct of defendant HNS: the 
North Carolina market, defined as the market for chiropractic services 
provided in North Carolina, and three submarkets within the North 
Carolina Market. Those submarkets are (1) the HNS Market, “the mar- 
ket in which in-network managed care chiropractic services .. . are 





2. Monopsony is “a market situation in which one buyer controls the market.” In re 
Duke Energy Corp., 232 N.C. App. 573, 583, 755 S.E.2d 382, 389 (2014) (quoting Biacx’s 
Law Dictionary 1023 (7th ed. 1999)). “[A] monopsony is to the buy side of the market what 
a monopoly is to the sell side and is sometimes colloquially called a ‘buyer’s monopoly.’ ” 
Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312, 320, 127 S. 
Ct. 1069, 1075, 166 L. Ed. 2d 911, 919 (2007) (citing Roger D. Blair & Jeffrey L. Harrison, 
Antitrust Policy and Monopsony, 76 Cornet L. Rev. 297, 301, 320 (1991) and Thomas A. 
Piraino, Jr., A Proposed Antitrust Approach to Buyers’ Competitive Conduct, 56 Hastincs 
L.J. 1121, 1125 (2005)). 
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provided to the Insurers and their North Carolina patients through HNS”; 
(2) the Comprehensive Health Market, “the market for in-network chiro- 
practic services provided to individual and group comprehensive health- 
care insurers and their patients in North Carolina”; and (8) the Insurance 
Health Market, “the market for insurance reimbursed chiropractic ser- 
vices in North Carolina.” 


The original complaint in this action was filed on 30 April 2013, and 
the case was designated a mandatory complex business case on 31 May 
2013, before passage of the Business Court Modernization Act (BCMA). 
The BCMA established that, for all cases designated as mandatory 
complex business cases after 1 October 2014, appeals from the North 
Carolina Business Court would come directly to this Court, rather 
than to the Court of Appeals. A second action involving essentially 
the same factual allegations and similar legal claims, Sykes v. Blue 
Cross & Blue Shield of North Carolina (Sykes IT), was filed after the 
effective date of the BCMA, and therefore the appeal in that case lay in 
this Court. We granted review of this case before a determination by the 
Court of Appeals, thus giving us jurisdiction over the appeals in both 
Sykes actions. Plaintiffs filed a motion to consolidate the two actions in 
the Business Court, which the Business Court never addressed before 
dismissing both lawsuits entirely. 


The Business Court dismissed the claims here (Sykes I) in two dif- 
ferent stages. Several months after plaintiffs filed their first amended 
complaint, the court on 5 December 20138 ordered limited discovery on 
the issue of market definition for the purposes of plaintiffs’ antitrust 
claims. This limited discovery took place between February 2014 and 
August 2015. Following fact and expert discovery on market definition, 
plaintiffs filed their Sykes IT complaint on 26 May 2015 and their sec- 
ond amended complaint in this action on 16 July 2015. Defendants here 
filed a motion to dismiss and for partial summary judgment, which the 
court granted in part and denied in part in its 18 August 2017 order and 
opinion. In that document, the court granted summary judgment for 
defendants on any claims stemming from their participation in plain- 
tiffs’ three proffered relevant submarkets but denied summary judgment 
on antitrust claims related to the North Carolina Market and on other 
claims connected to those remaining antitrust claims. The court also 
dismissed plaintiffs’ breach of fiduciary duty claim as well as plaintiffs’ 
claim for declaratory relief to the extent that claim was based on vio- 
lations of Chapter 58. Finally, the court ordered supplemental briefing 
on whether plaintiffs had adequately alleged market power within the 
one relevant market, the North Carolina Market. Following receipt of 
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that supplemental briefing, the court filed a second decision on 5 April 
2018 dismissing all of plaintiffs’ remaining claims. Plaintiffs appeal from 
both the 18 August 2017 and the 5 April 2018 orders and opinions of the 
Business Court. 


Analysis 


I. Standard of Review 





This Court reviews de novo legal conclusions of a trial court, includ- 
ing orders granting or denying a motion to dismiss for failure to state 
a claim upon which relief can be granted under Rule 12(b)(6) or a 
motion for summary judgment under Rule 56. See, e.g., Azure Dolphin, 
LLC v. Barton, N.C. F , 821 S.E.2d 711, 725 (2018); Variety 
Wholesalers, Inc. v. Salem Logistics Traffic Servs., LIC, 365 N.C. 520, 
523, 723 S.E.2d 744, 747 (2012). 





“We review a dismissal under Rule 12(b)(6) de novo, ‘view[ing] 
the allegations as true and .. . in the light most favorable to the non- 
moving party.’ Dismissal is proper when the complaint ‘fail[s] to state 
a claim upon which relief can be granted.’ ‘When the complaint on its 
face reveals that no law supports the claim . . . or discloses facts that 
necessarily defeat the claim, dismissal is proper.’ ” Christenbury Eye 
Ctr, PA. v. Medflow, Inc., 370 N.C. 1, 5, 802 S.E.2d 888, 891 (2017) (first, 
second, and fourth alterations in original) (first quoting Kirby v. N.C. 
DOT, 368 N.C. 847, 852, 786 S.E.2d 919, 923 (2016); then quoting Arnesen 
v. Rivers Edge Golf Club & Plantation, Inc., 368 N.C. 440, 448, 781 
S.E.2d 1, 7-8 (2015) (third alteration in original)). Summary judgment 
is appropriate “if the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that any party is 
entitled to a judgment as a matter of law.” N.C.G.S. § 1A-1, Rule 56(c) 
(2017). “All facts asserted by the adverse party are taken as true, and 
their inferences must be viewed in the light most favorable to that party. 
The showing required for summary judgment may be accomplished by 
proving an essential element of the opposing party's claim does not exist, 
cannot be proven at trial, or would be barred by an affirmative defense 
.... Variety Wholesalers, 365 N.C. at 523, 723 S.E.2d at 747 (ellipsis 
in original) (quoting Dobson v. Harris, 352 N.C. 77, 83, 530 S.E.2d 829, 
835 (2000)). Thus, we do not defer to the conclusions of the Business 
Court but conduct our own independent inquiry into the legal issues 
that resulted in the Business Court’s orders dismissing all of plaintiffs’ 
claims. We now affirm the Business Court’s rulings for the reasons set 
out below. 
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II. Antitrust Claims 


[1] As to plaintiffs’ antitrust claims, the members of the Court are 
equally divided; accordingly, the decision of the Business Court on these 
claims stands without precedential value. See, e.g., Faires v. State Bd. 
of Elections, 368 N.C. 825, 825, 784 S.E.2d 463, 464 (2016) (per curiam) 
(affirming on this basis the judgment of a three-judge panel of the Superior 
Court, Wake County); Burke v. Carolina & Nw. Ry. Co., 257 N.C. 683, 
683, 127 S.E.2d 281, 281 (per curiam) (1962) (“The other Justices, being 
equally divided as to the propriety of the nonsuit, the judgment of the 
superior court is affirmed without the decision becoming a precedent.” ); 
see also Piro v. McKeever, 369 N.C. 291, 291, 794 S.E.2d 501, 501 (2016) 
(per curiam) (affirming a Court of Appeals opinion without precedential 
value by an equally divided vote); CommScope Credit Union v. Butler 
& Burke, LLP, 369 N.C. 48, 56, 790 S.E.2d 657, 663 (2016) (same). 


II. Unfair Trade Practices 


[2][3] Plaintiffs allege that defendants have committed a number of 
unfair trade practices in violation of N.C.G.S. § 75-1.1. Some of these 
allegations describe the same conduct that is the subject of plaintiffs’ 
antitrust claims. Thus, per our discussion above, to the extent that these 
allegations overlap, we affirm the trial court’s dismissal of plaintiffs’ 
N.C.G.S. § 75-1.1 claims. Plaintiffs’ remaining allegations under section 
75-1.1 are rooted in various provisions of the Insurance Law, found in 
Chapter 58 of the North Carolina General Statutes. Specifically, plain- 
tiffs allege that HNS has engaged in unfair trade practices through its 
failure to meet the licensure and utilization review requirements set out 
in N.C.G.S. §§ 58-65-50 and 58-50-61 and through other acts, which plain- 
tiffs contend fall within the unfair and deceptive insurance practices 
that are catalogued at N.C.G.S. § 58-63-15. We do not need to directly 
address whether the alleged violations of Chapter 58 can support 
plaintiffs’ claims of unfair trade practices because we conclude, as the 
Business Court did, that plaintiffs’ claims are barred by the learned pro- 
fession exemption.? 





Section 75-1.1 states, in pertinent part: 


(a) Unfair methods of competition in or affecting 
commerce, and unfair or deceptive acts or practices in or 
affecting commerce, are declared unlawful. 





3. We will address plaintiffs’ reliance on the Insurance Law further in our discussion 
of their claims for declaratory relief. 
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(b) For purposes of this section, “commerce” includes 
all business activities, however denominated, but does 
not include professional services rendered by a member 
of a learned profession. 


(d) Any party claiming to be exempt from the provi- 
sions of this section shall have the burden of proof with 
respect to such claim. 


N.C.G.S. § 75-1.1 (2017) (emphasis added). 


This Court has not previously addressed the language of section 
75-1.1(b) exempting professional services rendered by “learned profes- 
sionals” from the coverage of our state’s unfair and deceptive trade prac- 
tices (UDTP) statute. However, as our Court of Appeals has recognized, 
we conduct a two-part inquiry to determine whether the “learned pro- 
fession” exemption applies: “[F]irst, the person or entity performing the 
alleged act must be a member of a learned profession. Second, the con- 
duct in question must be a rendering of professional services.” Wheeless 
v. Maria Parham Med. Ctr., Inc., 237 N.C. App. 584, 589, 768 S.E.2d 119, 
128 (2014) (quoting Reid v. Ayers, 138 N.C. App. 261, 266, 531 S.E.2d 231, 
235 (2000)), appeal dismissed and disc. rev. denied, 368 N.C. 247, 771 
S.E.2d 284 (2015). In determining what sort of conduct is exempted, the 
Court of Appeals has also explained that “a matter affecting the profes- 
sional services rendered by members of a learned profession . . . falls 
within the exception in N.C.G.S. § 75-1.1(b).” Burgess v. Busby, 142 N.C. 
App. 393, 407, 544 S.E.2d 4, 11-12 (citations omitted), appeal dismissed, 
353 N.C. 525, 549 S.E.2d 216, and disc. rev. improvidently allowed per 
curiam, 354 N.C. 351, 553 S.E.2d 679 (2001). 


Our Court of Appeals has long held that members of health care 
professions fall within the learned profession exemption to N.C.G.S. 
§ 75-1.1, and “[t]his exception for medical professionals has been broadly 
interpreted.” Shelton v. Duke Univ. Health Sys., Inc., 179 N.C. App. 
120, 126, 633 S.E.2d 118, 117 (2006) (first citing Phillips v. A Triangle 
Women’s Health Clinic, Inc., 155 N.C. App. 372, 377-79, 573 S.E.2d 600, 
604-05 (2002); then citing Burgess, 142 N.C. App. 393, 5448.E.2d 4 (2001); 
then citing Gaunt v. Pittaway, 139 N.C. App. 778, 534 S.E.2d 660 (2000); 
then citing Abram v. Charter Med. Corp. of Raleigh, Inc., 100 N.C. App. 
718, 722-23, 398 S.E.2d 331, 334 (1990); and then citing Cameron v. New 
Hanover Mem’ Hosp., Inc., 58 N.C. App. 414, 447, 293 S.E.2d 901, 921 
(1982)), disc. rev. denied, 643 S.E.2d 591 (N.C. 2007). For example, in 
Wheeless v. Maria Parham Medical Center, Inc., the Court of Appeals 
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determined that the learned profession exemption barred a section 
75-1.1 claim by a medical doctor against a hospital and individual physi- 
cians in which the plaintiff physician alleged that the defendants had 
made an anonymous complaint about him to the North Carolina Medical 
Board. 237 N.C. App. at 585-86, 768 S.E.2d at 121. The court rejected 
Wheeless’s argument that the exemption did not apply “because, by 
‘illegally access[ing], shar[ing], and us[ing] Plaintiff’s peer review mate- 
rials and patients’ confidential medical records out of malice and for 
financial gain for illegal improper purpose[,]’” defendants did not render 
professional services. Jd. at 589, 768 S.E.2d at 123 (alterations in origi- 
nal). Rather, the court viewed “defendants’ alleged conduct in making a 
complaint to the Medical Board as integral to their role in ensuring the 
provision of adequate medical care”; accordingly, the learned profession 
exemption barred plaintiff’s action. Jd. at 591, 768 S.E.2d at 124. 


Plaintiffs argue that the exemption should not apply here because, 
although the individual defendants are all licensed chiropractors, HNS 
itself is not a member of a learned profession and, in any event, HNS’s 
role as an intermediary between providers and insurers is a business 
activity that cannot be properly described as “render[ing]” profes- 
sional services. 


Plaintiffs point us to the recently decided case of Hamlet H.M.A., 
LLC v. Hernandez, __ N.C. App. __, 821 S.E.2d 600 (2018), disc. rev. 
denied, __ N.C. ___, 822 S.E.2d 637 (2019), and disc. rev. denied, ____ 
N.C. ___, 822 S.E.2d 640 (2019), in support of their argument that the 
activities alleged in this case do not fall within the ambit of “profes- 
sional services rendered.” In Hamlet the Court of Appeals considered 
whether a physician’s UDTP counterclaim rooted in a dispute over an 
employment contract was barred by the learned profession exemption. 
Id. at ____, 821 S.E.2d at 602-03. The Court of Appeals concluded that the 
learned profession exemption did not bar the claim, reasoning that “cases 
addressing UDTP claims in a medical context do not suggest that negotia- 
tions regarding a business arrangement, even between a physician and a 
hospital, are ‘professional services rendered by a member of a learned 
profession’ ” under N.C.G.S. § 75-1.1(a). Id. at ___, 821 S.E.2d at 608. 
The Court of Appeals further concluded: “If we were to interpret the 
learned profession exception as broadly as plaintiffs suggest we should, 
any business arrangement between medical professionals would be 
exempted from UDTP claims. The learned profession exception does 
not cover claims simply because the participants in the contract are 
medical professionals.” Id. at __, 821 S.E.2d at 608. 
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While we agree that the mere status of a defendant as a member of 
a “learned profession” does not shield that defendant from any claim 
under N.C.G.S. § 75-1.1 regardless of how far removed the claim is from 
that defendant’s professional practice, we conclude that the conduct 
alleged here does fall within the exemption. All individual defendants, 
as well as all members of HNS, are licensed chiropractors, thus meeting 
the exemption’s first prong. We also agree with defendants and the court 
below that the activity alleged in the second amended complaint consti- 
tutes rendering of professional services under the statute. 


The alleged conduct that is at the heart of this action is directly 
related to providing patient care. Plaintiffs argue that HNS is engaged 
both in violations of our state’s antitrust laws and in conduct forbidden 
under our Insurance Law, in that HNS terminates providers’ in-network 
access to patients when those providers exceed a certain average cost 
per patient. Thus, plaintiffs contend, in order to retain in-network status 
with the insurance payors with whom HNS contracts, chiropractic pro- 
viders must limit their average cost of services per patient and, thus, the 
number of treatments provided to their patients. If a particular chiroprac- 
tor renders services to patients who require, on average, more extensive 
chiropractic care than the patients of other providers who contract with 
HNS, that provider risks exceeding HNS’s allowable average cost and 
losing access to patients served via the networks of the various payors. 


In addition, plaintiffs allege that—through the operation of HNS’s 
monopsony—chiropractic services are being reduced, meaning that 
North Carolinians who were previously receiving care from providers in 
HNS’s network have either ceased receiving this care or have received 
fewer services due to HNS’s enforcement of its average cost cap on pro- 
viders. Since the basis for plaintiffs’ UDTP claim is that chiropractors 
are reducing the level of services patients receive, we conclude that the 
conduct alleged in the second amended complaint is sufficiently related 
to patient care to fall within the rendering of professional services, as 
that term has been previously interpreted by the courts of this state. 
Thus, we affirm the Business Court’s dismissal of plaintiffs’ unfair trade 
practice claims under N.C.G.S. § 75-1.1. 


IV. Declaratory Judgment 





[4] In their second amended complaint, plaintiffs also sought relief 
under the Declaratory Judgment Act as follows: 


a. HNS is an unlicensed medical service corporation 
without the authority to enter into an agreement to pro- 
vide chiropractic services to the Insurers; 
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b. HNS is an unlicensed medical service corporation 
without the authority to enter into participation agree- 
ments with Providers; 


c. HNS is not licensed or authorized to provide utilization 
review of chiropractors including the Providers; 


d. The purported agreements between HNS and Providers 
are illegal and unenforceable; 


e. The purported agreements between HNS and Providers 
are an illegal restraint of trade and anti-competitive; 


f. The purported agreements between HNS and the 
Insurers are illegal and unenforceable; 


g. The purported agreements between HNS and the 
Insurers are an illegal restraint of trade and 
anti-competitive; 


h. The exclusivity provisions of the contracts and the 
exclusivity practices between HNS and the Insurers are 
illegal, anti-competitive unreasonable restraints of trade, 
unfair trade practices, and unenforceable; 


i. HNS’s Utilization Review Process is an illegal unfair 
trade practice; 


and 


j. Defendants have restrained trade, committed unfair 
trade practices, and monopsonized the market for chi- 
ropractic services in violation of N.C. Gen. Stat. §§ 75-2 
and 75-2.1. 


As demonstrated above, much of the declaratory relief plaintiffs seek 
comes in the form of legal conclusions that we have already addressed 
in our earlier discussion of plaintiffs’ antitrust claims and their claim 
that defendants have engaged in unfair trade practices under N.C.G.S. 
§ 75-1.1. Thus, we also affirm the Business Court’s denial of declaratory 
relief to the extent that claim relates to plaintiffs’ Chapter 75 claims. 


[5] Several of the declarations sought by plaintiffs, however, relate to 
their claims that defendants fail to comply with various provisions of 
the state’s Insurance Law found in Chapter 58 of the North Carolina 
General Statutes. The Business Court ruled that Chapter 58 does not 
provide plaintiffs a private cause of action, meaning that their claims for 
declaratory relief under Chapter 58 must be dismissed. We agree. 
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As discussed by the Business Court, a statute may authorize a pri- 
vate right of action either explicitly or implicitly, see Lea v. Grier, 156 
N.C. App. 503, 508-09, 577 S.E.2d 411, 415-16 (2003), though typically, 
“a statute allows for a private cause of action only where the legisla- 
ture has expressly provided a private cause of action within the statute,” 
Time Warner Entm’t Advance/Newhouse P’ship v. Town of Landis, 228 
N.C. App. 510, 516, 747 S.E.2d 610, 615 (2013) (quoting Vanasek v. Duke 
Power Co., 132 N.C. App. 335, 338 n.2, 511 S.E.2d 41, 44 n.2, cert. denied, 
350 N.C. 851, 539 S.E.2d 13 (1999). 


Chapter 58 does not explicitly provide a private cause of action 
and, as noted by the Business Court, several decisions in recent years 
from both our Court of Appeals and our state’s federal district courts 
have determined that no private cause of action exists under other por- 
tions of Chapter 58. See, e.g., Cobb v. Pa. Life Ins. Co., 215 N.C. App. 
268, 281, 715 S.E.2d 541, 552 (2011) (finding no private cause of action 
under N.C.G.S. § 58-3-115); Defeat the Beat, Inc. v. Underwriters at 
Lloyd’s London, 194 N.C. App. 108, 117-18, 669 S.E.2d 48, 54 (2008) (stat- 
ing that no private right of action exists under N.C.G.S. § 58-21-45(a)). 
Rather, courts have previously concluded that alleged violations of this 
Chapter may only be remedied through action by the Commissioner of 
Insurance. Thus, the Business Court concluded that there was “no legis- 
lative implication that sections 58-50-61, 58-65-1, and 58-65-50 allow for 
enforcement by a private party.” 


Plaintiffs seek declarations that HNS is required to be licensed as a 
medical service corporation under N.C.G.S. § 58-65-50 or as a utilization 
review organization defined by N.C.G.S. § 58-50-61(a)(18). Section 58-65-50 
states that “[n]o corporation subject to the provisions of this Article and 
Article 66 of this Chapter shall issue contracts for the rendering of hospital 
or medical and/or dental service to subscribers, until the Commissioner 
of Insurance has, by formal certificate or license, authorized it to do so” 
and then describes the materials to be provided to the Commissioner as 
part of the licensure application. N.C.G.S. § 58-65-50 (2017). 


Section 58-50-61 governsthe procedures for utilization review, defined 
as “a set of formal techniques designed to monitor the use of or evaluate 
the clinical necessity, appropriateness, efficacy or efficiency of health 
care services, procedures, providers, or facilities.” Id. § 58-50-61(a)(17) 
(2017). A “utilization review organization” is “an entity that conducts 
utilization review under a managed care plan, but does not mean an 
insurer performing utilization review for its own health benefit plan.” 
Id. § 58-50-61(a)(18). According to N.C.G.S. § 58-50-61(0), a violation 
of the utilization review provisions is subject to the penalties set out in 
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N.C.G.S. § 58-2-70. Section 58-2-70, in turn, provides that “[w]henever the 
Commissioner has reason to believe that any person has violated any of 
the provisions of this Chapter, . . . the Commissioner may, after notice 
and opportunity for a hearing, proceed under the appropriate subsec- 
tions of this section.” Id. § 58-2-70(b) (2017). 


Plaintiffs argue that our state’s Declaratory Judgment Act gives 
them a path to declaratory relief, notwithstanding Chapter 58’s language 
vesting enforcement authority in the Commissioner of Insurance. In 
addition, plaintiffs argue that the Business Court erred in ignoring a line 
of cases declining to enforce contracts entered into by unlicensed pro- 
fessionals. For example, plaintiffs point us to Bryan Builders Supply 
v. Midyette, 274 N.C. 264, 162 S.E.2d 507 (1968) (recognizing that state 
law bars an unlicensed contractor from maintaining a breach of contract 
action against the owner of a building valued at more than the mini- 
mum sum specified in the licensing statutes governing general contrac- 
tors) and Gower v. Strout Realty, Inc., 56 N.C. App. 603, 289 S.E.2d 880 
(1982) (recognizing that our courts have held contracts by unlicensed 
real estate brokers to be invalid). 


We conclude that the language of the statutory provisions, as well 
as the previous cases interpreting other portions of Chapter 58, vest 
enforcement of the requirements of the statutory sections identified by 
plaintiffs in the Commissioner of Insurance, meaning that plaintiffs do 
not have a private right of action for declaratory relief under these pro- 
visions. We also agree with the Business Court that the cases cited by 
plaintiffs are distinguishable in that “[t]hose cases did not seek to substi- 
tute a court’s judgment for that of a regulatory agency to which the legis- 
lature has entrusted enforcement.” Thus, we conclude that the Business 
Court properly denied all of plaintiffs’ claims for declaratory relief. 


V. Breach of Fiduciary Duty 





[6] Finally, plaintiffs contend that defendants breached a fiduciary duty 
that they owed to plaintiffs and all members of the putative class.4 To 
establish a claim for breach of fiduciary duty, a plaintiff must show that: 
(1) the defendant owed the plaintiff a fiduciary duty; (2) the defendant 
breached that fiduciary duty; and (8) the breach of fiduciary duty was a 
proximate cause of injury to the plaintiff. Green v. Freeman, 367 N.C. 
136, 141, 749 S.E.2d 262, 268 (2013). Thus, to make out a claim for breach 
of a fiduciary duty, plaintiffs must first allege facts that, taken as true, 





4. This claim necessarily applies only to those plaintiffs who participated at one time 
in the HNS network. 
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demonstrate that a fiduciary relationship existed between the parties. A 
fiduciary relationship “has been broadly defined by this Court as one in 
which ‘there has been a special confidence reposed in one who in equity 
and good conscience is bound to act in good faith and with due regard to 
the interests of the one reposing confidence.’ ” Dalton v. Camp, 353 N.C. 
647, 651, 548 S.E.2d 704, 707 (2001) (quoting Abbitt v. Gregory, 201 N.C. 
577, 598, 160 S.E. 896, 906 (1931)). “The very nature of some relation- 
ships, such as the one between a trustee and the trust beneficiary, gives 
rise to a fiduciary relationship as a matter of law. The list of relationships 
that we have held to be fiduciary in their very nature is a limited one, and 
we do not add to it lightly.” CommScope Credit Union, 369 N.C. at 52, 
790 S.E.2d at 660 (first citing Wachovia Bank & Tr. Co. v. Johnston, 269 
N.C. 701, 711, 153 S8.E.2d 449, 457 (1967); then citing Dallaire v. Bank of 
Am., N.A., 367 N.C. 363, 367, 760 S.E.2d 263, 266 (2014)). Our courts have 
been clear that general contractual relationships do not typically rise to 
the level of fiduciary relationships. “[P]arties to a contract do not thereby 
become each other’s fiduciaries; they generally owe no special duty to 
one another beyond the terms of the contract ....” Branch Banking & 
Tr. Co. v. Thompson, 107 N.C. App. 53, 61, 418 S.E.2d 694, 699 (citations 
omitted), disc. rev. denied, 332 N.C. 482, 421 S.E.2d 350 (1992). 


Plaintiffs allege that they have a fiduciary relationship with defen- 
dants because they entered into a joint venture with HNS. In the alter- 
native, plaintiffs argued before the Business Court and this Court that 
a fiduciary relationship was created under agency law, in that HNS 
purported to act as plaintiffs’ agent in negotiations with the insurance 
payors. We agree with the Business Court that plaintiffs’ allegation of a 
fiduciary duty—and, therefore, their claim of a breach of that duty—fails 
as a matter of law. 


We begin by addressing plaintiffs’ alternative argument: that agency 
principles dictate that HNS was acting as an agent for plaintiffs as a 
matter of law when negotiating the terms governing in-network provid- 
ers’ relationship with the medical payors. As discussed above, typical 
contractual relationships do not give rise to the special status of a fidu- 
ciary relationship. We believe that plaintiffs’ agency argument ignores 
this principle and seeks to establish a fiduciary relationship arising out 
of the operation of a general business relationship. 


Next we address plaintiffs’ argument that they are in a fiduciary rela- 
tionship with HNS by virtue of a joint venture. As the Business Court 
pointed out, plaintiffs cannot show that they are in a joint venture with 
defendants for two reasons. First, “[a] joint venture exists when there 
is: ‘(1) an agreement, express or implied, to carry out a single business 
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venture with joint sharing of profits, and (2) an equal right of control of 
the means employed to carry out the venture.’” Rifenburg Constr., Inc. 
v. Brier Creek Assocs. Ltd. P’ship, 160 N.C. App. 626, 632, 586 S.E.2d 
812, 817 (2003), aff'd per curiam, 358 N.C. 218, 593 S.E.2d 585 (2004) 
(quoting Rhoney v. Fele, 134 N.C. App. 614, 620, 518 S.E.2d 536, 541 
(1999), disc. rev. denied, 351 N.C. 360, 542 S.E.2d 217 (2000)). Plaintiffs’ 
own allegations of lack of control and unequal sharing of profits and 
losses defeat this argument. Second, as the Business Court points out, 
plaintiffs’ own agreements with HNS specifically disclaim any joint ven- 
ture between the parties, stating that “[n]o work, act, commission, or 
omission of either party pursuant to the terms and conditions of this 
Agreement shall make or render HNS or Participant an agent, servant, or 
employee of, or joint venture with the other.” (Emphasis added.) Thus, 
on the face of their contracts with HNS, plaintiffs agreed that no joint 
venture was formed via the parties’ contractual relationship. 


Plaintiffs seek to avoid the plain language of their agreements 
with HNS through their broader argument that these contracts are ille- 
gal because HNS has not complied with the licensure requirements of 
Chapter 58 and thus had no authority to enter into the agreements at 
issue here. Because we have concluded that the licensure provisions 
of Chapter 58 fall squarely within the purview of the Commissioner of 
Insurance and that, therefore, the General Statutes do not provide plain- 
tiffs a private right of action to seek a declaratory judgment that their 
agreements with HNS are void, we have already rejected plaintiffs’ col- 
lateral challenge to the contracts. Thus, based on the joint venture ele- 
ments that are not met here as well as the language of the contracts, 
we are persuaded that plaintiffs have no joint venture with defendants. 
Because plaintiffs’ contractual relationship with HNS is insufficient 
to establish a fiduciary relationship as a matter of law, we affirm the 
Business Court’s dismissal of plaintiffs’ breach of fiduciary duty claim. 


Conclusion 


Because we affirm the Business Court’s rulings dismissing each of 
plaintiffs’ substantive claims alleged in their second amended complaint, 
as well as all derivative claims, we affirm the Business Court’s orders 
dismissing plaintiffs’ entire action. As noted above, the members of the 
Court being equally divided on plaintiffs’ antitrust claims, including 
the derivative claim of civil conspiracy, the Business Court’s dismissal of 
these claims stands without precedential value. 


AFFIRMED. 
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Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice EARLS concurring in part and dissenting in part. 


I dissent from the holding of Section III of the majority opinion con- 
cerning the extent to which plaintiffs’ allegations of unfair and deceptive 
trade practices that are not based on the same allegations as their anti- 
trust claims are barred by the “learned profession” exclusion of N.C.G.S. 
§ 75-1.1(a). In all other respects I concur with the remainder of the opin- 
ion. This Court has not previously interpreted the scope of the statu- 
tory learned profession exception to the general prohibition on unfair 
methods of competition and unfair and deceptive trade practices. In my 
view, the specific allegations of the complaint relating to that claim in 
this case do not properly fall within the scope of that exception because 
the alleged unfair and deceptive conduct in question was not the render- 
ing of professional services, namely chiropractic services, to patients. 
Therefore, I would reverse the 18 August 2017 ruling of the business 
court, Sykes v. Health Network Solutions, Inc., No. 13 CVS 2595, 2017 
WL 3601347 (N.C. Super. Ct. Forsyth County (Bus. Ct.) Aug. 18, 2017) 
(Sykes I), with regard to claims under the unfair and deceptive trade 
practices act, N.C.G.S. § 75-1.1 (UDTP) that are based on allegations 
separate and distinct from the antitrust claims, and remand for further 
proceedings on those claims. 


Most of the allegations in this case relate to plaintiffs’ claims that 
defendant Health Network Solutions, Inc. (HNS) operates an intermedi- 
ary network for chiropractic services that functions as a monopsony, a 
buyer-side form of restraint of trade to control competition, supply, and 
the pricing of chiropractic services in North Carolina. Indeed, almost all 
of the trial court’s first order, which is the order dismissing the UDTP 
claims, actually addresses the antitrust claims. There has been scant 
attention to the UDTP allegations that are separate and apart from the 
antitrust claims. 


The UDTP claim for relief in plaintiffs’ second amended complaint 
alleges thirteen grounds, of which seven relate to antitrust violations 
and anticompetitive conduct.! Of the remaining six, one is a conclusory 





1. The antitrust and anticompetitive conduct are alleged in subparagraphs a-c, f, h, k, 
& lof paragraph 162 of the Second Amended Class Action Complaint filed on 20 July 2015. 
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characterization that does not specify any particular behavior.” The five 
allegations based on distinct conduct not encompassed by the antitrust 
claims are that “Defendants’ actions and conduct that constitute unfair 
and deceptive trade practices include, but are not limited to:” 


d. implementing a utilization review procedure without 
being authorized or licensed to do so; 


e. failing to follow statutory requirements for utilization 
review; 


g. organizing a medical service corporation without 
being licensed to do so; 


i. failing to disclose their conflicts of interest; 


j. misrepresenting their services and the benefits pro- 
vided to Providers participating in the HNS Network[.] 


Plaintiffs make additional allegations relevant to this claim, including 
that defendants were engaged in commerce and that these unfair and 
deceptive practices have caused plaintiffs damages in excess of $10,000. 
Thus, on a motion to dismiss under Rule 12(b)(6), reviewed de novo by 
this Court, the question is whether, if true, the allegations state a claim 
for relief under some legal theory. Corwin ex rel. Corwin Tr. v. British 
Am. Tobacco PLC, N.C. F , 821 S.E.2d 729, 736 (2018) (citing 
CommScope Credit Union v. Butler & Burke, LLP, 369 N.C. 48, 51, 790 
S.E.2d 657, 659 (2016)). 


The General Assembly enacted N.C.G.S. § 75-1.1 almost exactly fifty 
years ago, stating that: 





The purpose of this Section is to declare, and to provide 
civil legal means to maintain, ethical standards of dealings 
between persons engaged in business, and between per- 
sons engaged in business and the consuming public within 
this State, to the end that good faith and fair dealings 





2. Paragraph 162(m) alleges that defendants have violated the UDTP by “acting 
unfairly and oppressively toward Plaintiff and the Class in their dealings with them in an 
abuse of power and position to achieve ends and using means contrary to the public policy 
of this State.” 
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between buyers and sellers at all levels of commerce be 
had in this State. 


Act of June 12, 1969, ch. 833, sec. 1(b), 1969 N.C. Sess. Laws 930, 930. In 
1977 the statute was “amended . . . to define ‘commerce’ inclusively as 
‘business activit[ies], however denominated, ” Bhatti v. Buckland, 328 
N.C. 240, 245, 400 S.E.2d 440, 443 (1991), subject to the express limita- 
tion for “professional services rendered by a member of a learned pro- 
fession,” Act of June 27, 1977, ch. 747, sec. 2, 1977 N.C. Sess. Laws 984, 
984. As this Court explained in Bhatti, consistent with the purpose of 
the law to protect the consuming public and the generally broad defini- 
tion of the term “business,” the statute is intended to have an inclusive 
scope, 328 N.C. at 245-46, 400 S.E.2d at 443-44, and the 1977 amendments 
in particular were “intended to expand the potential liability for certain 
proscribed acts,” United Roasters, Inc. v. Colgate-Palmolive Co., 485 
F. Supp. 1049, 1057 (E.D.N.C. 1980), aff'd, 649 F.2d 985 (4th Cir.), cert. 
denied, 454 U.S. 1054 (1981). 


The statute is not limited to cases involving consumers only. “After 
all, unfair trade practices involving only businesses affect the consumer 
as well.” United Labs., Inc. v. Kuykendall, 322 N.C. 648, 665, 370 S.E.2d 
375, 389 (1988). The Court has previously explained that “ ‘[b]usiness 
activities’ is a term which connotes the manner in which businesses 
conduct their regular, day-to-day activities, or affairs, such as the pur- 
chase and sale of goods, or whatever other activities the business regu- 
larly engages in and for which it is organized.” HAJMM Co. v. House 
of Raeford Farms, Inc., 328 N.C. 578, 594, 403 S.E.2d 483, 493 (1991). 
Moreover, “ ‘[c]ommerce’ in its broadest sense comprehends intercourse 
for the purposes of trade in any form.” Sara Lee Corp. v. Carter, 351 
N.C. 27, 32, 519 S.E.2d 308, 311 (1999) (quoting Johnson v. Phoenix Mut. 
Life Ins. Co., 300 N.C. 247, 261, 266 S.E.2d 610, 620 (1980)). 


Our courts have employed a three-prong test to establish a prima 
facie case under this statute. Spartan Leasing Inc. of N.C. v. Pollard, 
101 N.C. App. 450, 400 S.E.2d 476 (1991). A plaintiff must show “(1) an 
unfair or deceptive act or practice, or an unfair method of competi- 
tion, (2) in or affecting commerce, (3) which proximately caused actual 
injury to the plaintiff.” Jd. at 460-61, 400 S.E.2d at 482 (citing Marshall 
v. Miller, 302 N.C. 539, 276 S.E.2d 397 (1981)); see also First Atl. Mgmt. 
Corp. v. Dunlea Realty Co., 131 N.C. App. 242, 252, 507 S.E.2d 56, 63 
(1998) (same). Unfair competition has been described generally as con- 
duct “which a court of equity would consider unfair.” Pinehurst, Inc. 
v. O'Leary Bros. Realty, Inc., 79 N.C. App. 51, 59, 338 S.E.2d 918, 923 (cit- 
ing William B. Aycock, North Carolina Law on Antitrust and Consumer 
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Protection, 60 N.C. L. Rev. 207, 217 (1982)), disc. rev. denied, 316 N.C. 
378, 342 S.E.2d 896 (1986). “[A] practice is unfair when it offends estab- 
lished public policy as well as when the practice is immoral, unethical, 
oppressive, unscrupulous, or substantially injurious to consumers.” 
Barbee v. Atl. Marine Sales & Serv., 115 N.C. App. 641, 646, 446 S.E.2d 
117, 121 (quoting Marshall, 302 N.C. at 548, 276 S.E.2d at 403), disc. 
rev. denied, 337 N.C. 689, 448 S.E.2d 516 (1994). “[A]l] the facts and cir- 
cumstances surrounding the transaction” are relevant to determining 
“Tw]hether an act or practice is unfair or deceptive.” Id. at 646, 436 S.E.2d 
at 121 (citing Marshall, 302 N.C. at 548, 276 S.E.2d at 403). Bad faith or 
deliberate acts of deceit do not need to be shown. Boyd v. Drum, 129 
N.C. App. 586, 593, 501 S.E.2d 91, 97 (1998) (citing Forsyth Mem’l Hosp., 
Inc. v. Contreras, 107 N.C. App. 611, 614, 421 S.E.2d 167, 169-70 (1992), 
disc. rev. denied, 333 N.C. 344, 426 S.E.2d 705 (1993)), aff'd per curiam, 
350 N.C. 90, 511 S.E.2d 304 (1999). 


In this case, plaintiffs’ allegations, as summarized in subparagraphs 
d, e, g, i, and j of the claim for relief (hereinafter “the non-antitrust con- 
duct”) if true, establish all three elements of a prima facie case of unfair 
and deceptive trade practices affecting commerce that have injured 
plaintiffs. The only argument made by defendants on the motion to dis- 
miss, and the only ground found by the trial court, was that none of 
these allegations can support a claim for relief because chiropractors 
are learned professionals and “[t]he impact of the Plaintiffs’ claim is to 
fundamentally change the marketplace in which chiropractors deliver 
their services and the way in which insurance companies contract for 
the delivery of those services.” Thus, the only question before this Court 
is whether defendants’ actions as alleged, summarized in those five 
counts of the claim for relief and as more fully described throughout 
the second amended complaint, are subject to the exception for “profes- 
sional services rendered by a member of a learned profession.” N.C.G.S. 
§ 75-1.1(b) (2017). 


I agree with the majority that our Court of Appeals has followed, 
and we do well to adopt, a two-part inquiry to determine whether the 
“learned profession” exclusion applies: “[F]irst, the person or entity 
performing the alleged act must be a member of a learned profession. 
Second, the conduct in question must be a rendering of professional ser- 
vices.” Wheeless v. Maria Parham Med. Ctr., Inc., 237 N.C. App. 584, 
589, 768 S.E.2d 119, 123 (2014) (quoting Reid v. Ayers, 138 N.C. App. 
261, 266, 531 S.E.2d 231, 235 (2000) (citation omitted)). I also agree that 
the first prong is met here even though HNS is itself an association of 
chiropractors acting as an intermediary between providers and insurers. 
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What seems clear to me is that the non-antitrust conduct alleged in the 
complaint does not involve providing professional services. Therefore, 
the second prong of the test is not met here. 


The Court of Appeals cases addressing this question have held that 
when a doctor or lawyer or other member of a learned profession is 
engaging in business negotiations or contractual arrangements, advertis- 
ing his or her practice, or buying real estate, even though those activities 
“affect” the provision of professional services, they are not themselves 
professional services entitled to an exemption. See Hamlet H.M.A., LLC 
v. Hernandez, __ N.C. App. ___, ___ 821 S.E.2d 600, 608 (2018) (“This 
case involves a business deal, not rendition of professional medical ser- 
vices.”), disc. rev. denied, ___ N.C. ___, 822 S.E.2d 637, and disc. rev. 
denied, _ _ N.C. ____, 822 S.E.2d 640 (2019). In Reid v. Ayers, for exam- 
ple, while the conduct at issue involved the provision of professional 
services by an attorney, the Court of Appeals explained that: 


[N]ot all services performed by attorneys will fall within 
the exemption. Advertising is not an essential component 
to the rendering of legal services and thus would fall out- 
side the exemption. See 47 N.C. Op. Att’y Gen. 118, 120 
(1977) (“Advertising by an attorney is a practice apart from 
his actual performance of professional services. Indeed, it 
is not a professional practice at all, but rather a commer- 
cial one.”). Likewise, the exemption would not encompass 
attorney price-fixing. Jd. Although no bright line exists, we 
think that the exemption applies anytime an attorney or 
law firm is acting within the scope of the traditional attor- 
ney-client role. It would not apply when the attorney or 
law firm is engaged in the entrepreneurial aspects of legal 
practice that are geared more towards their own interests, 
as opposed to the interests of their clients. 


138 N.C. App. at 267-68, 531 S.E.2d at 236 (citing Short v. Demopolis, 103 
Wash. 2d 52, 60-61, 691 P.2d 163, 168 (1984) (en banc)). The dividing line 
between what is, and what is not, the rendering of professional services 
should turn on whether learned professional knowledge and judgment 
that the ordinary person does not possess is required to provide the 
services at issue. That is what distinguishes cases involving staff privi- 
leges at hospitals and complaints to medical boards, as were at issue in 
Cameron v. New Hanover Memorial Hospital, Inc., 58 N.C. App. 414, 
293 S.E.2d 901, appeal dismissed and disc. rev. denied, 307 N.C. 127, 
297 S.E.2d 399 (1982), and Wheeless, respectively, from this case and 
from Hamlet H.M.A. “The rendering of a professional service is limited 


IN THE SUPREME COURT 347 


SYKES v. HEALTH NETWORK SOLS., INC. 
[372 N.C. 326 (2019)] 


to the performance of work ‘[c]onforming to the standards of a profes- 
sion’ and ‘commanded or paid for by another.’ ” Phillips v. A Triangle 
Women’s Health Clinic, Inc., 155 N.C. App. 372, 381, 573 S.E.2d 600, 
605 (2002) (citations omitted), aff'd per curiam in part and disc. rev. 
improvidently allowed in part, 357 N.C. 576, 597 S.E.2d 669 (2003). In 
Cameron, the Court of Appeals explained that the actions complained 
of by the plaintiffs were not commercial activities subject to UDTP cov- 
erage because they involved professional judgments about the compe- 
tency of podiatrists. 


This evidence indicates that defendants were acting 
in large measure pursuant to an “important quality con- 
trol component” in the administration of the hospital. 
As one court described it, the hospital’s obligation is “to 
exact professional competence and the ethical spirit of 
Hippocrates as conditions precedent to . . . staff privi- 
leges.” We conclude that the nature of this consideration 
of whom to grant hospital staff privileges is a necessary 
assurance of good health care; certainly, this is the ren- 
dering of “professional services” which is now excluded 
from the aegis of G.S. 75-1.1. 


Cameron, 58 N.C. App. at 446-447, 293 S.E.2d at 920-921 (alteration 
in original) (first quoting Walter Wadlington, Jon R. Waltz, & Roger B. 
Dworkin, Cases and Materials on Law and Medicine 209 (1980); then 
quoting Sosa v. Bd. of Managers of Val Verde Mem'l Hosp., 437 F.2d 173, 
174 (5th Cir. 1971)). Clearly it takes medical knowledge to be able to 
assess the skills and competency of medical doctors. But, in this case, 
ironically, it is precisely the lack of professional judgment in HNS’s utili- 
zation management procedures that has led plaintiffs here to allege that 
the organization is committing an unfair trade practice. Plaintiffs allege 
that, instead of using professional judgment to decide what services 
in-network patients need, HNS is simply using a mathematical formula 
based on the average costs of all its providers. But more fundamentally, 
if HNS is indeed failing to identify conflicts of interest in some manner 
that is deceptive, or misrepresenting its services and benefits to provid- 
ers, those are matters relating to how it conducts its business dealings. 
To illustrate this principle, if HNS had a routine practice of repeatedly 
leasing medical office space without disclosing that the buildings were 
uninhabitable, the learned professions exception would not apply even 
though the routine practice might keep them in business, which, in 
turn, would facilitate insured patients receipt of chiropractic services. 
Cf. Creekside Apts. v. Poteat, 116 N.C. App. 26, 36-38, 446 S.E.2d 826, 
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833-34 (failure to maintain dwellings in a safe, fit, and habitable condi- 
tion while demanding rent is an unfair and deceptive trade practice), 
disc. rev. denied, 338 N.C. 308, 451 S.E.2d 632 (1994). Typically, spe- 
cialized medical knowledge is not necessary to ascertain that a building 
is uninhabitable. Similarly, specialized medical knowledge is not nec- 
essary to determine whether HNS is implementing a utilization review 
procedure without being authorized or licensed to do so or is failing to 
follow statutory requirements for utilization review. 


It may be that plaintiffs cannot prove their allegations, but the suf- 
ficiency of their evidence is not at issue here. The allegations of the 
complaint, taken as true, establish a UDTP claim independent of the 
antitrust allegations. Expanding the learned profession exception to 
apply here goes further than what the General Assembly intended when 
it amended the statute in 1977. When chiropractors are treating patients, 
the learned profession exception should apply. But when they are run- 
ning a business processing, administering, and negotiating payments by 
insurance companies to networked chiropractors, they are in commerce 
like every other business and should be governed accordingly. 


Chief Justice BEASLEY joins in this opinion. 
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TOWN OF NAGS HEAD 
v. 
WILLIAM W. RICHARDSON anp wire, MARTHA W. RICHARDSON 


No. 244A18 
Filed 14 June 2019 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, ___—~*N.C. App. ___, 817 S.E.2d 
874 (2018), reversing a judgment notwithstanding the verdict entered on 
17 October 2016 by Judge Gary E. Trawick in Superior Court, Dare 
County, and remanding for a new trial. Heard in the Supreme Court on 
29 May 2019 in session in the State Capitol Building in the City of Raleigh. 


Hornthal, Riley, Ellis & Maland, L.L.P., by Benjamin M. Gallop 
and M.H. Hood Ellis, for plaintiff-appellant/appellee. 


Nexsen Pruet, PLLC, by David P. Ferrell and Norman W. Shearin, 
for defendant-appellants/appellees. 


PER CURIAM. 


For the reasons stated in the majority opinion, this Court affirms the 
decision of the Court of Appeals. Further, to clarify the remand order, 
the sole issue on remand is the fair market value of the easement or, as 
presented to the jury, “What was the fair market value of the 10-year 
beach nourishment easement on the Richardsons’ property taken by the 
Town of Nags Head at the time of taking?”. See N.C.G.S. § 40A-64(b) (ii) 
(2017) (“If there is a taking of less than the entire tract, the measure of 
compensation is... the fair market value of the property taken.”). 


AFFIRMED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 
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1. RESPONDENT FATHER: 
PETITION FOR WRIT OF 
CERTIORARI TO REVIEW 
ORDER OF DISTRICT COURT, 


IN THE MATTER OF FS.TY., A.ALLY. ) 
) 
) 
) 
) DAVIDSON COUNTY 
) 
) 
) 


2. GALS MOTION TO 
DISMISS APPEAL 


129A19 


SPECIAL ORDER 


The motion to dismiss is ALLOWED, and respondent father’s peti- 
tion for writ of certiorari is ALLOWED. The previously established brief- 
ing schedule in this matter remains unchanged. 





By order of the Court in Conference, this the 11th day of June, 2019. 


s/Davis, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 14th day of June, 2019. 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 


s/M.C. Hackney 
Assistant Clerk 
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IN THE MATTER OF ) 
) 
Z.W., Z.W. ) 
) From Durham County 
) 
) 
) 
No. 116A19 
ORDER 


On 12 December 2018, the District Court, Durham County termi- 
nated respondent-father’s paternal rights, and respondent gave notice of 
appeal on 7 January 2019. In his notice of appeal, respondent designated 
the Court of Appeals as the reviewing court rather than this Court. This 
Court allows respondent’s petition for writ of certiorari that recognizes 
this Court is now statutorily designated to hear the appeal. This Court 
ratifies the existing briefing schedule as set for the appeal. Respondent 
has already filed the settled record and his appellant brief; the appellee 
brief is due on 3 June 2019. Should appellant wish to file a reply brief, the 
reply brief will be due on 17 June 2019. 


By order of the Court in Conference, this 22nd day of May, 2019. 


s/Davis, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 22nd day of May, 2019. 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 


s/M.C. Hackney 
Assistant Clerk 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 
11 June 2019 
002A19 State v. John 1. State’s Motion for Temporary Stay 1. Allowed 
Thomas Coley (COA18-234) 01/04/2019 
2. State’s Petition for Writ of Supersedeas | 2. Allowed 
03/28/2019 
3. State’s Notice of Appeal Based Upon 3. —-- 
a Dissent 
006A19 State v. Patrick Motion to Admit Eugene Volokh Pro Allowed 
Mylett Hac Vice 
OLIAI9 State v. Tyler 1. Def’s Notice Of Appeal Based Upon a 1. 
Deion Greenfield Dissent (COA17-802) 
2. State’s PDR Under N.C.G.S § 7A-31 2. Allowed 
3. State’s Motion for Temporary Stay 3. Allowed 
01/23/2019 
4. State’s Petition for Writ of Supersedeas | 4. Allowed 
01/23/2019 
5. Joint Motion to Stay Briefing 5. Allowed 
01/29/2019 
022P19-2 State v. Jennifer 1. Def’s Pro Se Motion for Review 1. Dismissed 
Jimenez/April Myers 
2. Def’s Pro Se Motion to Proceed 2. Allowed 
as Indigent 
030P19 State v. Robert 1. Def’s Motion for Temporary Stay 1. Allowed 
Paul DeLair (COA18-124) 01/23/2019 
Dissolved 
06/11/2019 
2. Def’s Petition for Writ of Supersedeas | 2. Denied 
3. Def’s Notice of Appeal Based Upon a 3. 
Constitutional Question 
4. Def’s PDR Under N.C.G.S. § 7A-31 4. Denied 
5. State’s Motion to Dismiss Appeal 5. Allowed 
Davis, J., 
recused 
042A19 Accardi v. Hartford 1. Motion to Admit Gary E. Mason Pro 1. Allowed 
Underwriters Hac Vice 05/15/2019 
Insurance Company 
2. Motion to Admit Daniel R. Johnson 2. Allowed 
Pro Hac Vice 05/15/2019 
3. Motion to Admit Gary M. Klinger Pro 3. Allowed 
Hac Vice 05/15/2019 
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11 June 2019 
045P19 D.A.N. Joint Venture | 1. Plt’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Properties of North | (COA18-265) 
Carolina, LLC : oa sy 
v. N.C. Grange 2. Def’s Conditional PDR Under 2. Dismissed 
Mutual Insurance N.C.G.S. § 7A-31 as moot 
Company 
046P19 In the Matter 1. State’s Motion for Temporary Stay 1. Allowed 
of E.M. (COA18-685) 01/31/2019 
Dissolved 
06/11/2019 
2. State’s Petition for Writ of Supersedeas | 2. Denied 
3. State’s PDR Under N.C.G:S. § 7A-31 3. Denied 
4. Respondent’s Motion for Extension of | 4. Allowed 
Time to File Response to PDR 03/04/2019 
050P19 Jonathan E. Brunson | Plt’s Pro Se PDR Under N.C.G.S. § 7A-31 | Denied 
v. Office of the (COA18-658) 
District Attorney 
for the 12th 
Prosecutorial 
District, the North 
Carolina Department 
of Social Services, 
and the State of 
North Carolina 
051P19 Ted P. Chappell and Def’s PDR Prior to a Determination of Allowed 
Sarah S. Chappell the COA 
v. North Carolina 
Department of 
Transportation 
057P19 Jonathan E. Brunson | Plt’s Pro Se PDR Under N.C.G.S. § 7A-31 | Denied 
v. North Carolina (COA18-837) 
Department 
of Justice, 
North Carolina 
Department of 
Public Safety, and 
the State of North 
Carolina 
061P19 Jonathan E. Brunson | Plt’s Pro Se PDR Under N.C.G.S. § 7A-31 | Denied 
v. North Carolina (COA18-656) 
Department of 
Justice and State of 
North Carolina 
064P19 State v. Tony 1. Def’s Notice of Appeal Based Upon a 1. 
Johnell Mills Constitutional Question (COA18-315) 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
3. State’s Motion to Dismiss Appeal 3. Allowed 
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11 June 2019 
069P19 Propst Bros. Dists., Def and Third-Party Intervenor’s PDR Denied 
Inc., Plaintiff Under N.C.G.S. § 7A-31 (COA18-519) 
v. Shree Kamnath 
Corp., Defendant 
and McDonalds 
Corp., Third-Party 
Intervenor 
071P19 Hartley Ready 1. Def’s (Forsyth Redi-Mix, Inc.) Petition | 1. Denied 
Mix Concrete for Writ of Certiorari to Review Order 
Manufacturing, Inc. of the COA (COA18-580) 
v. Timothy Aaron 
Coble and Forsyth 2. Plt’s Motion to Strike Reply to 2. Dismissed 
Redi-Mix, Inc. Response to Petition for Writ of as moot 
Certiorari 
088P19 State v. Thomas T. 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Dillard, Jr. Certiorari to Review Order of the COA as moot 
(COAP19-26) 06/06/2019 
2. Def’s Pro Se Motion to Proceed 2. Allowed 
In Forma Pauperis 06/06/2019 
091P19 State v. Wayne Lee 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Davis Certiorari to Review Order of the 
COA (COAP19-111) 
2. Def’s Pro Se Petition for Writ of 2. Dismissed 
Certiorari to Review Order of Superior 
Court, Richmond County 
3. Def’s Pro Se Motion to Appoint Counsel | 3. Dismissed 
as moot 
099P19 Gwendolyn Dianette | Plt’s PDR Under N.C.G.S. § 7A-31 Allowed 
Walker, Widow of (COA18-429) 
Robert Lee Walker, 
Deceased Employee 
v. K&W Cafeterias, 
Employer, Liberty 
Mutual Insurance 
Company, Carrier 
102P19 State v. Christopher | Def’s Pro Se Petition for Writ Denied 
Lee Neal of Mandamus 
103P19 State v. Jasmine 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
L. Burton Certiorari to Review Order of Superior 
Court, Person County 
2. Def’s Pro Se Motion to Proceed 2. Allowed 
In Forma Pauperis 
3. Def’s Pro Se Motion to Appoint Counsel | 3. Dismissed 
as moot 
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116A19 In the Matter of Respondent-Father’s Conditional Special Order 
Z.W., Z.W. Petition for Writ of Certiorari to 05/22/2019 
Review Order of District Court, 
Durham County 
121P15-3 State v. Aggrey Def’s Pro Se Petition for Writ of Dismissed 
Winston Manning Certiorari to Review Order of the . 
COA (COAP16-824) Ervin, J., 
recused 
Davis, J., 
recused 
125P19 Tillie Stewart Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
v. James R. Shipley, (COA18-745) . 
DPM, Instride Mt. Davis, J., 
Airy Foot and Ankle recused 
Specialists, PLLC 
D/B/A Mt. Airy Foot 
& Ankle Center, 
and Northern 
Hospital District 
of Surry County 
125PA18 In the Matter of E.D. | Motion to Stay Mandate & Order Denied 
Remand to the COA 05/28/2019 
Davis, J., 
recused 
129A19 In the Matter of: 1. Respondent-Father’s Petition for 1. Special 
FS.TY., A ALY. Writ of Certiorari to Review Order of Order 
District Court, Davidson County 
2. GALis Motion to Dismiss Appeal 2. Special 
Order 
131P16-11 State v. Somchai Def’s Pro Se Motion to Dismiss of Dismissed 
Noonsab Judicial Notice 
137P19 Jane Doe v. Wake Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
County, et al. (COA18-109) 
139P19 State v. Tariq Def’s Pro Se Motion for PDR Dismissed 
Elijah Everette 
141A19 State v. Jeff 1. Def’s Notice of Appeal Based Upon a 1.- 
David Steen Dissent (COA18-233) 
2. Def’s PDR as to Additional Issues 2. Allowed 
Davis, J., 











recused 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 
11 June 2019 
143P19 State v. Lacedric 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Jamal Lane (COA18-444) 
2. Def’s Motion for Leave to File Reply 2. Dismissed 
in Support of PDR 
156A17-2 DiCesare, et al. 1. Plt’s Motion to Admit Kathleen 1. Allowed 
v. The Charlotte- Konopka Pro Hac Vice 06/11/2019 
Mecklenburg 
Hospital Authority 2. Plt’s Motion to Admit Alexander 2. Allowed 
L. Simon Pro Hac Vice 06/11/2019 
3. Plt’s Motion to Admit Benjamin 3. Allowed 
E. Shiftan Pro Hac Vice 06/11/2019 
4. Plt’s Motion to Admit Daniel Seltz 4, Allowed 
Pro Hac Vice 06/11/2019 
5. Plt’s Motion to Admit Adam Gitlin 5. Allowed 
Pro Hac Vice 06/11/2019 
6. Plt’s Motion to Admit Brendan 6. Allowed 
P. Glackin Pro Hac Vice 06/11/2019 
164P19 State v. Ronald Def’s Pro Se Motion to Dismissed 
P. Cameron Dismiss Prosecution 
165P19-2 Inre 1. Petitioner’s Pro Se Motion for 1. Dismissed 
Bart F. McClain Emergency Appeal 06/04/2019 
2. Petitioner’s Pro Se Petition for 2. Denied 
Writ of Mandamus 06/04/2019 
166P19 State v. Darwin 1. Def’s Pro Se Notice of Appeal 1. Dismissed 
Newkirk Based Upon a Constitutional Question ex mero motu 
(COA18-670) 
2. Def’s Pro Se PDR Under 2. Denied 
N.C.G.S. § 7A-31 
3. Def’s Pro Se Petition in the 3. Dismissed 
Alternative for Writ of Certiorari to as moot 
Review Decision of the COA 
168A19 Cardiorentis AG 1. Defs’ Motion to Admit Michael Joseph | 1. Allowed 
v. IQVIA LTD. and Klisch Pro Hac Vice 
IQVIA RDS, Inc. 
2. Defs’ Motion to Admit Robert Thomas | 2. Allowed 
Cahill, Jr. Pro Hac Vice 
3. Defs’ Motion to Admit Joshua M. 3. Allowed 
Siegel Pro Hac Vice 
176P19 State v. Derrick Petitioner's Pro Se Petition for Writ of Denied 
Lamonz Downey Habeas Corpus 05/10/2019 
177P19 Ricky Ray Rich, Petitioner’s Pro Se Motion for Notice of Dismissed 
Jr. v. Mike Slagel Appeal (COAP19-269) 05/14/2019 
(Superintendent) 




















IN THE SUPREME COURT 


357 


DIsposiTION OF PETITIONS FOR DISCRETIONARY REVIEW UNpErR G.S. 7A-31 



































11 June 2019 
178P19 State v. Anthony Def’s Pro Se Motion for PDR Dismissed 
Ray Solomon 
179P19 State v. Joseph Def’s Pro Se Motion for Dismissed 
Donald Carroll Appropriate Relief 
181A93-4 State v. Rayford Amicus’ (ACLU-NCLF) Motion to Allowed 
Lewis Burke Substitute Counsel 
Ervin, J., 
recused 
181P19 State v. Shane Def’s Pro Se Petition for Writ of Dismissed 
Evilsizer Certiorari to Review Order of Superior 
Court, Cumberland County 
182P19 Thomas Gilson 1. Def’s Pro Se Motion for 1. Dismissed 
v. Kathleen Emergency Appeal 05/16/2019 
Deschenes 
2. Def’s Pro Se Motion to Waive Fee 2. Allowed 
05/16/2019 
183P19 State v. Coriante 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Pierce Certiorari to Review Order of Superior 
Court, Durham County 
2. Def’s Pro Se Motion to Appoint 2. Dismissed 
Counsel as moot 
187P19 State v. Joe Willard 1. Def’s Pro Se Notice of Appeal 1. Dismissed 
Williamson, Jr. Based Upon a Constitutional Question ex mero motu 
(COA18-521) 
2. Def’s Pro Se PDR Under 2. Denied 
N.C.G.S. § 7A-31 
188A19 State v. Jeffery 1. State’s Motion for Temporary Stay 1. Allowed 
Martaez Simpkins 05/21/2019 
2. State’s Petition for Writ of Supersedeas | 2. Allowed 
06/05/2019 
194P19-1 David Ezell Chapter 17 Writ of Habeas Corpus Dismissed 
Simpson v. Sheriff Article I Constitutional Provisions without 
McFadden, State of prejudice 
North Carolina 05/24/2019 
194P19-2 David Ezell Petitioner's Pro Se Petition for Dismissed 
Simpson v. Sheriff Writ of Habeas Corpus without 
McFadden, State of prejudice 
North Carolina 06/11/2019 
195A19 State v. Chad 1. Application for Temporary Stay 1. Allowed 
Cameron Copley (COA18-895) 05/23/2019 
2. State’s Petition for Writ of Supersedeas | 2. 
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11 June 2019 
196A19 State v. David 1. Motion for Temporary Stay 1. Allowed 
Leroy Carver 05/28/2019 
2. Petition for Writ of Supersedeas 2. 
201A19 State v. David 1. Def’s Motion for Temporary Stay 1. Allowed 
Alan Keller 06/04/2019 
2. Def’s Petition for Writ of Supersedeas | 2. 
203P19 State v. Frederick 1. Def’s Pro Se Motion for Petition 1. Denied 
Lynn Ingram for Appeal 06/04/2019 
2. Def’s Pro Se Motion for 2. Denied 
Arrest Judgment 06/04/2019 
206A19 State v. Ben 1. State’s Motion for Temporary Stay 1. Allowed 
Lee Capps 06/05/2019 
2. State’s Petition for Writ of Supersedeas | 2. 
233P12-2 State v. Montrez 1. State’s Motion for Temporary Stay 1. Allowed 
Benjamin Williams (COA16-178) 10/05/2018 
2. State’s Petition for Writ of Supersedeas | 2. Allowed 
3. State’s PDR Under N.C.G.S. § 7A-31 3. Allowed 
4. Def’s Motion for Temporary Stay 4. Allowed 
10/05/2018 
5. Def’s Petition for Writ of Supersedeas | 5. Allowed 
6. Def’s PDR Under N.C.G.S. § 7A-31 6. Allowed 
7. Def’s Alternative Notice of Appeal 7 
Based Upon a Constitutional Question 
8. State’s Motion to Dismiss 8. Allowed 
233P14-2 State v. Domenico 1. Def’s Pro Se Motion for PDR Under 1. Denied 








Alexander Lockhart 





N.C.G.S. § 7A-31 (COAP19-160) 


2. Def’s Pro Se Petition for Writ of 
Certiorari to Review Order of Superior 
Court, Guilford County 


3. Def’s Pro Se Motion to 
Appoint Counsel 





2. Dismissed 


3. Dismissed 
as moot 


Ervin, J., 
recused 


Davis, J., 
recused 








IN THE SUPREME COURT 


309 


DIsposivION OF PETITIONS FOR DISCRETIONARY REVIEW UNpER G.S. 7A-31 

















11 June 2019 
244A18 Town of Nags 1. Plt’s Notice of Appeal Based Upon a 1. 
Head v. William W. Dissent (COA17-498) 
Richardson and 
Wife, Martha W. 2. Defs’ Notice of Appeal Based Upon 2. Dismissed 
Richardson a Dissent as moot 
3. Defs’ Amended Notice of Appeal 3. Dismissed 
Based Upon a Dissent ex mero motu 
4. Defs’ PDR Under N.C.G.S. § 7A-31 4. Dismissed 
5. Defs’ Petition for Writ of Certiorari 5. Denied 
to Review Decision of the COA 
6. Plt’s Motion to Dismiss and Strike 6. Dismissed 
Defs’ Cross-Appeal and PDR as moot 
7. Plt’s Conditional PDR Under 7. Denied 
N.C.G.S. § 7A-31 03/27/2019 
Davis, J., 
recused 
249P17-2 Columbus County 1. Def’s Pro Se Motion for Notice of 1. 
Department of Appeal Based on a Dissenting Opinion 
Social Services (COA18-642) 
v. Calvin 
Tyrone Norton 2. Plt’s Motion to Dismiss Appeal 2. Allowed 
261P18-2 North Carolina Plt’s PDR Prior to a Determination of Denied 
State Conference the COA (COA19-384) 
of the National 
Association for the 
Advancement of 
Colored People 
v. Tim Moore, in his 
official capacity, 
Philip Berger, in his 
official capacity 
361P18 Celina Quevedo- 1. Plt’s Notice of Appeal Based 1. Dismissed 
Woolf v. Merry Upon a Constitutional Question ex mero motu 


Eileen Overholser 
and Daniel Carter 








(COA17-1344, 17-675) 
2. Plt’s PDR Under N.C.G.S. § 7A-31 


3. Plt’s Motion for Temporary Stay 


4, Plt’s Petition for Writ of Supersedeas 


lac) 


5. Plt’s Motion for Addendum 





6. Plt’s Motion to Stay 6 November 2018 
Trial Court Hearing 





2. Denied 


3. Allowed 
11/05/2018 
Dissolved 
06/11/2019 


4. Denied 


5. Dismissed 
as moot 


6. Denied 
11/05/2018 
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Employee 

v. Cumberland 
County, Employer, 
Self-Insured (Key 
Risk Management 
Services, Inc., 
Servicing Agent) 





(COA18-334) 





11 June 2019 
362P18 State v. Douglas 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Nelson Edwards (COA18-337) 
2. Def’s Petition for Writ of Certiorari 2. Dismissed 
to Review Order of Superior Court, 
New Hanover County 
378P18-3 State v. Napier 1. Def’s Pro Se Motion for Notice and 1. Dismissed 
Sandford Fuller Request for Disability Accommodations 
to Ensure Due Process 
2. Def’s Pro Se Motion for Petition for 2. Dismissed 
Rehearing of an Administrative Matter 
388P18-2 Adam T. Cheatham, 1. Plt’s Pro Se Notice of Appeal Based 1. Dismissed 
Sr. v. Town of Upon a Constitutional Question ex mero motu 
Taylortown (COA18-625) 
2. Plt’s Pro Se PDR Under 2. Denied 
N.C.G.S. § 7A-31 
400P18 State v. William 1. Def’s Notice of Appeal Based Upon a 1. Dismissed 
Davis Constitutional Question (COA17-1340) ex mero motu 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
428P18 State v. Raymond Def’s Pro Se PDR Under N.C.G.S. Denied 
Joiner § 7A-31 (COA18-186) 
437PA18 Chavez, et al. 1. ACLU of NC Legal Foundation’s 1. Allowed 
v. Carmichael Motion to Admit Cody Wofsy 06/06/2019 
Pro Hac Vice 
2. ACLU of NC Legal Foundation’s 2. Allowed 
Motion to Admit Daniel Galindo 06/06/2019 
Pro Hac Vice 
3. ACLU of NC Legal Foundation’s 3. Allowed 
Motion to Admit Omar Jadwat 06/06/2019 
Pro Hac Vice 
4, ACLU of NC Legal Foundation’s 4, Allowed 
Motion to Admit Spencer Amdur 06/06/2019 
Pro Hac Vice 
438P18 James A. Bradley, Plit’s PDR Under N.C.G.S. § 7A-31 Denied 
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11 June 2019 
448P18 State v. Justin 1. State’s Motion for Temporary Stay 1. Allowed 
Delane Kraft (COA18-330) 12/21/2018 
Dissolved 
06/11/2019 
2. State’s Petition for Writ of Supersedeas | 2. Denied 
3. State’s PDR Under N.C.G:S. § 7A-31 3. Denied 
482P 13-3 State v. Carl Application for Writ of Habeas Corpus Denied 
Lynn Williams 05/28/2019 
597P01-5 State v. Maechel Def’s Pro Se Petition for Writ of Denied 
Shawn Patterson Mandamus (COAP17-245) 
Ervin, J., 
recused 
629P01-8 State v. John 1. Def’s Pro Se Petition for Writ of 1. Denied 
Edward Butler Certiorari to Review Order of Superior 05/20/2019 
Court, Robeson County 
2. Def’s Pro Se Motion to Proceed 2. Allowed 
In Forma Pauperis 05/20/2019 
3. Def’s Pro Se Motion to 3. Dismissed 
Appoint Counsel as moot 
05/20/2019 
4. Def’s Pro Se Petition for 4. Denied 
Writ of Mandamus 05/20/2019 
Davis, J., 











recused 
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ANDREA KIRBY CROWELL 
v. 
WILLIAM WORRELL CROWELL 


No. 31A18 
Filed 16 August 2019 


Divorce—equitable distribution—distributive award—separate 
property 
The trial court erred in an equitable distribution action by mak- 
ing a distributive award of separate property to pay a marital debt 
where the trial court noted that both parties were in their seven- 
ties and might not be able to pay their debts before their deaths. 
While N.C.G.S. § 50-20(e) neither explicitly allowed or excluded the 
use of separate property to satisfy a distributive award, the rest of 
the equitable distribution statute allowed for the distribution only 
of marital and divisible property. It would be inconsistent to read 
into this section the authority to use separate property to satisfy a 
distributive award. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, 809 S.E.2d 325 (N.C. Ct. App. 2019), 
affirming in part and vacating in part a judgment and order entered on 
15 August 2016 by Judge Christy T. Mann in District Court, Mecklenburg 
County. On 20 September 2018, the Court allowed plaintiff’s petition for 
discretionary review of additional issues. Heard in the Supreme Court 
on 14 May 2019 in session in the Pitt County Courthouse in the City of 
Greenville pursuant to section 18B.8 of Chapter 57 of the 2017 Session 
Laws of the State of North Carolina. 


Law Office of Thomas D. Bumgardner, PLLC, by Thomas D. 
Bumgardner, for plaintiff-appellant. 


Hamilton Stephens Steele + Martin, PLLC, by Amy E. Simpson, 
for defendant-appellee. 


BEASLEY, Chief Justice 


In this case, we consider whether the Court of Appeals erred by 
upholding the trial court’s distributive award in an equitable distribu- 
tion action which contemplates the use of a spouse’s separate property. 
We hold that it did. Plaintiff raised an additional issue for discretionary 


IN THE SUPREME COURT 363 


CROWELL v. CROWELL 
[372 N.C. 362 (2019)] 


review pertaining to corporate standing under North Carolina’s equita- 
ble distribution statute, which we granted. We conclude that discretion- 
ary review of this issue was improvidently allowed. 


I. Factual and Procedural Background 


Plaintiff Andrea Crowell and defendant William Crowell were mar- 
ried in 1998 and divorced in 2015. Plaintiff initiated this action by filing 
a complaint on 17 February 2014 in District Court, Mecklenburg County, 
seeking equitable distribution of the parties’ marital property, alimony, 
and postseparation support. Defendant filed an answer and counter- 
claim for equitable distribution. Following a three-day hearing, on 
15 August 2016, the trial court entered an equitable distribution order 
and an order denying plaintiff's request for an award of alimony, the 
latter of which was not appealed. The trial court’s decision regarding 
equitable distribution is the only decision on appeal. 


The trial court found that the parties married in July 1998, legally 
separated in September 2013, and divorced in April 2015. No children 
were born of their marriage. The court found that defendant started 
several small real estate and development companies before the parties 
were married which he claimed were his separate property on the date of 
separation, but plaintiff claimed that she had a marital interest in each 
of them. The trial court found that after their marriage, the parties main- 
tained a lavish lifestyle and lived significantly beyond their means. To 
fund their lifestyle, defendant sold his separate real and personal prop- 
erty and procured loans from the companies he owned. 


When defendant began suffering from memory loss and demen- 
tia in 2011, his daughter from a previous marriage, Elizabeth Temple, 
was named president of the companies. Temple reviewed the company 
books and determined that both parties were borrowing money from the 
companies to the detriment of the companies and the other sharehold- 
ers. Moreover, the companies were paying defendant inordinately high 
salaries and distributions. The court found that the loans “were made 
during the parties’ marriage and most of the loaned money can be traced 
through deposits directly into the parties’ personal joint bank account, 
to pay off personal credit cards, to purchase real estate in their per- 
sonal name[s], and to [pay] expenses that had to be theirs personally.” 
Although plaintiff claimed at trial that she had no knowledge of these 
loans, the court found her testimony not credible. 


On the date of separation, the parties had incurred a significant 
amount of marital debt, which the trial court’s findings detailed. This 
included debts to a majority of the companies in which defendant held 
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an ownership interest. The marital home, the primary marital asset, 
was sold after the date of separation for $1,075,000, the net proceeds of 
which were $230,657. Of that amount, $144,794 was distributed to plain- 
tiff and $85,863 was distributed to defendant. The trial court found that 
plaintiff possessed two pieces of separate property at the time of sepa- 
ration—14212 Stewart’s Bend Lane and 14228 Stewart’s Bend Lane, in 
Charlotte, North Carolina (hereinafter, the “Stewart’s Bend Properties”). 
The court noted that the parties also had stipulated to this effect in the 
final pretrial order. 


The record indicates and the parties do not dispute that both of 
the Stewart’s Bend Properties were acquired in the early 2000s by CKE 
Properties, LLC (“CKE”).! According to the final pretrial order, plaintiff 
is “100% Owner” of CKE” and “the [o]nly purpose of the company is to 
own the real estate she purchased through a 1031 exchange using her 
separate funds.” At issue in this appeal is the trial court’s disposition of 
these two pieces of plaintiff’s property. 


14212 Stewart’s Bend Lane 


Plaintiff obtained two loans applicable to the 14212 Stewart’s Bend 
Lane property. Although these loans were in plaintiff's name only, the 
trial court concluded that they were marital debts because the loans 
were obtained during the marriage and the proceeds were used for a 
marital purpose. The court distributed the debts, along with this parcel 
of separate real property to plaintiff; however, the court gave defendant 
credit for payments he made towards these loans between the dates of 
separation and divorce. 


14228 Stewart’s Bend Lane 


As to the 14228 Stewart’s Bend property, the trial court found that 
defendant obtained a loan secured by the property during the marriage 
but the proceeds were used for a marital purpose. The court distrib- 
uted this marital debt to plaintiff, along with the underlying separate 
real property. Defendant made payments towards the loan between 
the dates of separation and divorce, and the court gave him credit for 
those payments. 








The trial court noted that before the date of divorce in 2015, hus- 
band asked plaintiff to sell the house and lot at this address to eliminate 
the marital debt and divide the proceeds between them, but plaintiff 





1. The final pretrial order states that CKE purchased both properties in 2002. The 
Rule 9(d) supplement to the record contains warranty deeds and property appraisals pur- 
porting to show that these properties were acquired in 2003. 
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refused to do so. Shortly after that, plaintiff “gifted” the home to her son 
Gentry Kirby.” The court found that at the time of this gift, the property 
was worth $390,000, “resulting in a $100,000 ‘gift’ of equity to Mr. Kirby.” 
The court found the transfer to be fraudulent as intended to deceive 
creditors and that Kirby was not a good faith purchaser. Therefore, the 
court found that the home and/or equity in the property may be consid- 
ered when “determining the equitable distribution of the property and/or 
the distributive award that Plaintiff/Wife may be required to pay.” The 
court further found that “Mr. Kirby does not need to be a party to this 
lawsuit in order for the Court to consider this property and the disposi- 
tion thereof as part of this litigation.” 


Distributive Award 





Ultimately, the trial court determined that the property should be 
divided equally, and that, to accomplish this result, plaintiff must pay 
defendant a distributive award of $824,294. The court noted that both 
parties are in their mid-seventies, that neither party was employed at the 
time, that defendant would not be able to obtain employment because 
of his physical condition, and that “[nJeither party has any liquid mari- 
tal property left.” The court further found that due to a number of fac- 
tors, “[t]here was no choice but to distribute all the debts to Defendant/ 
Husband... which results in a heavy burden he may never be able to pay 
before his death and a distributive award owed by Plaintiff/Wife that she 
may never be able to pay before her death.” 


Noting that plaintiff lacks the means and ability to pay the $824,294 
distributive award in full, the trial court stated in pertinent part: 


198. ... The Court finds [plaintiff] has the ability to pay the 
distributive award only as follows: 


b) 145 Myer’s Mill & 14212 Stewart’s Bend: 
Plaintiff/Wife shall be entitled to keep 14512 Myer’s Mill 
so that she may continue to reside there. Plaintiff/Wife 


will sell 14212 Stewart’s Bend and pay the net proceeds 
to Defendant/Husband. 


c) 14228 Stewart’s Bend: Plaintiff/Wife can obtain a 
deed to this house back from Mr. Kirby, sell the property 
and distribute the net proceeds to Defendant/Husband 





2. Plaintiff transferred 14228 Stewart’s Bend Lane to Kirby on or about 29 May 2015. 
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or she can have Mr. Kirby pay to Defendant/Husband 
$90,000 which represents the majority of equity he 
gained during the fraudulent “gift/transfer” to him of 
this property. 


In the distributive portion of the order, the trial court ordered plain- 
tiff to do as follows: 


b)... 14212 Stewart’s Bend: Within thirty (30) days of 
the date of the execution of this Judgment/Order Plaintiff/ 
Wife shall sign a listing agreement with a realtor selected 
by Defendant/Husband and will take all efforts to sell 
14212 Stewart’s Bend for fair market value. Plaintiff/Wife 
will cooperate with price reductions and repair requests 
recommended by the real estate agent and will accept any 
unconditional offer made within 2% of the then asking price. 
All of the net proceeds shall be paid to Defendant/Husband. 


c) 14228 Stewart’s Bend: Within sixty (60) days of the 
date of the execution of this Judgment/Order Plaintiff/ 
Wife shall sign a listing agreement with a realtor selected 
by Defendant/Husband and will take all efforts to sell 
this home for fair market value; OR Mr. Kirby will pay to 
Defendant/Husband $90,000 which represents the majority 
of the equity he gained during the fraudulent “gift/transfer” 
to him of this property. 


Plaintiff appealed. 


In a partially divided decision filed on 2 January 2018, the Court of 
Appeals affirmed in part and vacated in part the trial court’s equitable 
distribution judgment and order. Crowell, 809 S.E.2d 325. In relevant 
part, the majority upheld the portion of the order directing plaintiff to 
sell the Stewart’s Bend Properties. Jd. at 331, 339. It determined that 


where the trial court was properly considering—not dis- 
tributing—plaintiff’s separate property in distributing the 
marital estate, specifically considering plaintiff's ability to 
pay a distributive award to defendant, the trial court did 
not abuse its discretion in ordering plaintiff to liquidate 
separate property in order to pay the distributive award. 


Id. at 339. On this basis, the majority also concluded that neither CKE 
nor Kirby was a necessary party to the action in order for the trial court 
to order plaintiff to take action affecting title to the Stewart’s Bend 
Properties, notwithstanding any respective ownership interests in those 
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properties they may possess. Id. at 333-334. As to the alternate $90,000 
amount that Kirby was ordered, in the alternative, to pay, the panel 
unanimously concluded that the trial court lacked jurisdiction to require 
Kirby to pay funds to defendant where he was not a party to the action, 
and struck that portion of the order. Jd. at 334. 


In aseparate opinion concurring in part and dissenting in part, Judge 
Murphy dissented from the majority’s determinations that CKE was not 
a necessary party and that Kirby was not a necessary party except as to 
the alternative money judgment against him. /d. at 339 (Murphy, J., con- 
curring in part and dissenting in part). The dissent disagreed with the 
majority’s determination that “the trial court . .. merely considered the 
separate [Stewart’s Bend Properties] in distributing the marital estate.” 
Id. at 340. Rather, the dissent concluded that “[i]nstead of considering 
the separate property, the trial court improperly restricted the abilities 
and rights of CKE,” which “must list the property at 14212 Stewart’s 
Bend and pay proceeds to [d]efendant,” and “Kirby, [who] must transfer 
title of 14228 Stewart’s Bend to [p]laintiff” to be sold. Id. Thus, as the dis- 
senting judge reasoned, the trial court improperly “entered an equitable 
distribution judgment and order affecting the rights and interests of par- 
ties not joined in the action.” Jd.? In sum, the dissent concluded that 
“CKE and Kirby are necessary parties to this action, and the trial court 
lacked the power to require their action or affect their rights without 
first being joined as parties.” Id. 


Plaintiff appealed as of right based upon the dissenting opinion. She 
also sought discretionary review of additional issues, which this Court 
granted in part on 20 September 2018. 


II. Discussion 


Plaintiff contends that the Court of Appeals erred by sanctioning 
the trial court’s distribution of her separate property contrary to North 
Carolina law. This is a question of statutory interpretation, and where 
questions of statutory interpretation exist, this Court reviews them de 
novo. In re Foreclosure of Vogler Realty, Inc., 365 N.C. 389, 392, 722 
§.E.2d 459, 462 (2012). We agree with plaintiff. 


In equitable distribution actions, Section 50-20 of the North 
Carolina General Statutes authorizes trial courts to distribute marital 





3. The dissent opined that, in addition, the trial court’s order prevents these non-parties 
from raising defenses and protections under the Uniform Fraudulent Transfer Act or exercis- 
ing their constitutional rights to a jury trial. Crowell, 809 S.E.2d 340. As we resolve this case 
upon other grounds, we need not reach this additional basis for the dissenting opinion. 
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and divisible property between divorcing parties. See N.C.G.S. § 50-20(a) 
(2017) (“Upon application of a party, the court shall determine what is 
the marital property and divisible property and shall provide for an equi- 
table distribution of the marital property and divisible property between 
the parties in accordance with the provisions of this section.”). “Marital 
property” is “all real and personal property acquired by either spouse 
or both spouses during the course of the marriage and before the date 
of separation of the parties, and presently owned.” N.C.G.S. § 50-20(b). 
“Separate Property” constitutes “all real and personal property acquired 
by a spouse before marriage.” Id. 


“Following classification, property classified as marital is distributed 
by the trial court, while separate property remains unaffected.” McLean 
v. McLean, 323 N.C. 548, 545, 374 S.E.2d. 376, 378 (1988) (citing Hagler 
v. Hagler, 319 N.C. 287, 289, 354 S.E.2d 228, 232 (1987)). “Pursuant to the 
Equitable Distribution Act, the trial court is only permitted to distribute 
marital and divisible property.” Mugno v. Mugno, 205 N.C. App. 273, 277, 
695 S.E.2d. 495, 498 (2010) citing N.C.G.S. § 50-20(a); Hagler, 319 N.C. at 
289, 354 S.E.2d. 232. Separate property may not be distributed. See Clark 
v. Dyer, 236 N.C. App. 9, 21, 762 S.E.2d 838, 844 (2014) (observing that 
the trial court correctly declined to distribute real property it considered 
to be separate property “since the trial court cannot distribute separate 
property.”). Here, the trial court found, and the parties stipulated, that 
both the Stewart’s Bend Properties were plaintiff's separate property. 


The issue is whether the trial court distributed separate property for 
purposes of Section 50-20 when it ordered plaintiff to liquidate her sepa- 
rate property to pay a distributive award. We hold that it did. We further 
conclude that there is no distinction to be made between “considering” 
and “distributing” a party’s separate property in making a distribution 
of marital property or debt where the effect of the resulting order is to 
divest a party of property rights she acquired before marriage. 


As an initial matter, the idea that the trial court may “consider” a 
spouse’s separate property in making a distribution of the marital prop- 
erty appears to have originated in Miller v. Miller, 97 N.C. App. 77, 
80, 387 S.E.2d 181, 184 (1990). There, the Court of Appeals held that a 
spouse who failed to support his claim that certain debt was marital did 
not meet his burden to “present evidence from which the trial court can 
classify, value and distribute the property” because 


[t]he requirements that the trial court (1) classify and value 
all property of the parties, both separate and marital, (2) 
consider the separate property in making a distribution of 
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the marital property, and (3) distribute the marital prop- 
erty, necessarily exist only when evidence is presented to 
the trial court which supports the claimed classification, 
valuation and distribution. 


Id. at 80, 387 S.E.2d at 184 (emphasis added). While this language has 
been frequently quoted by the Court of Appeals, until the present case, it 
has been in the context of the type of issue presented in Miller—a failure 
of one party to present evidence of the proper classification of property 
as marital, divisible, or separate.4 See, e.g., Cushman v. Cushman, 244 
N.C. App. 555, 566, 781 S.E.2d 499, 506 (2016); Young v. Gum, 185 N.C. 
App. 642, 649 S.E.2d 469 (2007). 


N.C.G.S. § 50-20 provides that the trial court making an equitable 
distribution will consider separate property in one context only: the trial 
court must consider “[a]ny direct contribution to an increase in value 
of separate property which occurs during the course of the marriage.” 
N.C.G.S. § 50-20(c)(8). Thus, a party who, during the marriage, causes 
an increase in value in her spouse’s separate property can receive 
some credit for that increase in value during the equitable distribution 
proceeding. See Turner v. Turner, 64 N.C. App. 342, 346, 307 S.E.2d 407, 
409 (1983) (“If . . . an equity in [separate] property developed during 
the marriage because of improvements or payments contributed to by 
defendant, that equity (as distinguished from a mere increase in value of 
separate property, excluded by the statute) could be marital property, 
in our opinion, upon appropriate, supportable findings being made. And 
if not marital property, such equity, if it developed, would be a factor 
requiring consideration by the court, along with the other factors 
specified in the statute, before determining how much of the marital 
property each party is entitled to receive.” (emphasis added)). 


Here, the trial court’s “consideration” of plaintiff’s separate property 
did not occur in the context of whether defendant contributed to an 
increase in the property’s value or determining the amount of marital 
property and debt that should be distributed to each party. Instead, the 
trial court ordered plaintiff to use specific items of separate property to 
satisfy marital debt, immediately affecting her rights in that property. As 
aresult, to ascertain the legality of this order, we must further determine 


4. Taken in context, the reference to “consideration” of separate property contained 
in Miller is clearly intended to recognize a trial judge’s undoubted authority to consider 
the amount of separate property held by each party in determining the amount of marital 
property and debt that should be distributed to each party at the conclusion of the equi- 
table distribution process. 
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whether a court’s distributive award may reach separate property in 
this way. 


To resolve the issue, we consider the plain language of the equitable 
distribution statute and, to the extent there is any ambiguity, its appar- 
ent purpose. Diaz v. Div. of Soc. Servs. & Div. of Med. Assistance, N.C. 
Dep’t of Health & Human Servs., 360 N.C. 384, 386-87, 628 S.E.2d 1, 3 
(2006). Section 50-20(a) states that the trial court “shall provide for an 
equitable distribution of the marital property and divisible property 
between the parties in accordance with the provisions of this section.” 
Regarding distributive awards, subsection (e) of the statute provides 
that, where the presumption in favor of in-kind distribution is rebutted, 


the court in lieu of in-kind distribution shall provide for 
a distributive award in order to achieve equity between 
the parties. The court may provide for a distributive award 
to facilitate, effectuate or supplement a distribution of 
marital or divisible property. The court may provide that 
any distributive award payable over a period of time be 
secured by a lien on specific property. 


N.C.G.S. § 50-20(e). While we note that the text of this subsection does 
not exclude the requiring the use of separate property to satisfy a dis- 
tributive award, it does not explicitly allow such a use either. However, 
an intent to avoid directly affecting a party’s rights in separate property 
can be inferred from the text of section 50-20, which provides only for 
“distribution of the marital property and divisible property between 
the parties.” N.C.G.S. § 50-20(a) (emphasis added). Our courts cannot 
“delete words used” or “insert words not used” in a statute. Lunsford 
v. Mills, 367 N.C. 618, 623, 766 S.E.2d 297, 301 (2014). In light of the fact 
that the rest of the equitable distribution statute allows for the distri- 
bution of only marital and divisible property, it is inconsistent to read 
into this subsection the authority for the trial court to order the use of 
separate property to satisfy a distributive award, and we decline to do 
so today. 


As this Court has long observed, only marital property is to be dis- 
tributed and separate property is to “remain[ ] unaffected.” McLean, 323 
N.C. at 545, 374 S.E.2d. at 378 (emphasis added). Therefore, we con- 
clude that trial courts are not permitted to disturb rights in separate 
property in making equitable distribution award orders. Here, the trial 
court ordered plaintiff to liquidate the Stewart’s Bend Properties “to 
pay down the distributive award.” Because this component of the trial 
court’s order unquestionably disturbed plaintiff's rights in her separate 
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property, the trial court’s actions amounted to an impermissible distri- 
bution of that property. The Court of Appeals’ determination to the con- 
trary is overruled. 


We acknowledge that where a marriage is in debt, it is difficult to 
envision a scenario in which the making of a distributive award will not 
affect a party’s separate property in some manner. Nevertheless, within 
the confines of N.C.G.S. § 50-20, the trial court in this case was only 
permitted to use that debt in calculating the amount of the distributive 
award, not to dictate how the debt was to be paid. Accordingly, we 
reverse the Court of Appeals’ holding that the trial court did not err by 
issuing a distributive award ordering plaintiff to liquidate the Stewart’s 
Bend Properties, and we remand for further proceedings. 


Plaintiff further argues, based upon the Court of Appeals’ dissenting 
opinion, that the trial court could not exercise jurisdiction over CKE and 
Kirby when they were not joined as parties in the equitable distribution 
action. The parties stipulated and the trial court found that the Stewart’s 
Bend Properties were plaintiff's separate property on the date of separa- 
tion. In light of our holding that the trial court lacked statutory authority 
to order disposition of plaintiff's separate property, it is not necessary to 
reach this issue. 


In sum, we hold: (1) the Court of Appeals erred in upholding the 
trial court’s order directing plaintiff to liquidate her separate property 
to pay down the distributive award because it effectively distributed 
her separate property and (2) discretionary review of whether N.C.G.S. 
§ 50-20 grants corporations standing to seek reimbursement for debts 
was improvidently allowed. 


Accordingly, we reverse the holding of the Court of Appeals and 
remand for further proceedings consistent with this opinion. 


REVERSED AND REMANDED IN PART; DISCRETIONARY REVIEW 
IMPROVIDENTLY ALLOWED IN PART. 


5. This is not intended to modify or limit the ordinary civil contempt power of the 
trial court pursuant to N.C.G.S. § 5A-21 should plaintiff fail to comply with the distribution 
order. Under that authority, all of plaintiff’s assets may be taken into account when assess- 
ing her ability to comply with the order. 


372 IN THE SUPREME COURT 


IN RE B.O.A. 
[3872 N.C. 372 (2019)] 


IN THE MATTER OF B.O.A. 


No. 264PA18 
Filed 16 August 2019 


Termination of Parental Rights—failure to make reasonable 
progress—direct or indirect factors leading to removal 
The Court of Appeals erred by reversing the trial court’s order 
terminating respondent-mother’s parental rights pursuant to 
N.C.G.S. § 7B-1111(a)(2) for failure to make reasonable progress in 
correcting the conditions that led to her daughter’s removal from 
her home. “Conditions of removal,” as contemplated by N.C.G.S. 
§ 7B-1111(a)(2), includes all of the factors that directly or indirectly 
contributed to causing the juvenile’s removal from the parental 
home. Where an act of domestic violence and the discovery of an 
unexplained bruise on the daughter’s arm led to her removal from 
her home, respondent-mother’s failure to make reasonable progress 
to comply with her court-ordered case plan—for example, by abus- 
ing her Adderall prescription, failing to pass or submit to drug tests, 
and failing to complete a neuro-psychological examination or par- 
ticipate in therapy—supported the trial court’s termination of her 
parental rights. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
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ERVIN, Justice. 


The issue before the Court in this case is whether the Court of 
Appeals correctly held that the trial court had erred by determining 
that the parental rights of respondent-mother Lauren B. in her daughter, 
B.O.A.,! were subject to termination pursuant to N.C.G.S. § 7B-1111(a)(2) 
on the grounds that respondent-mother had failed to make reasonable 
progress in correcting the conditions that led to Bev’s removal from her 
home. After careful consideration of the relevant legal authorities in 
light of the record evidence, we reverse the Court of Appeals’ decision. 


Bev was born to respondent-mother and Harry A.? on 4 April 2015. 
On 9 August 2015, the Butner Department of Public Safety was called to 
the family home after respondent-mother sought emergency assistance 
to deal with assaultive conduct in which the father was engaging against 
her. As a result of this altercation, both parties were placed under arrest. 
In view of the fact that Bev was present in the family home at the time of 
the disturbance and had a lengthy bruise on her arm, investigating offi- 
cers notified the Granville County Department of Social Services about 
what had occurred. On 10 August 2015, DSS filed a petition alleging that 
Bev was a neglected juvenile because she lived “in an environment inju- 
rious to the juvenile’s welfare.” On the same date, Judge Daniel F. Finch 
entered an order granting nonsecure custody of Bev to DSS based upon 
the fact that Bev had a bruised right arm. 


On 20 August 2015, a social worker met with respondent-mother 
for the purpose of developing an Out of Home Service Agreement, or 
case plan. In the resulting case plan, respondent-mother agreed, among 
other things, to obtain a mental health assessment; complete domestic 
violence counseling and avoid situations involving domestic violence; 
complete a parenting class and utilize the skills learned in the class 
during visits with the child; remain drug-free; submit to random drug 
screenings; participate in weekly substance abuse group therapy meet- 
ings; continue to attend medication management sessions; refrain from 
engaging in criminal activity; and maintain stable income for at least 





1. The juvenile will be referred to throughout the remainder of this opinion as “Bev,” 
which is a pseudonym used for ease of reading and to protect the juvenile’s privacy. 


2. Bev’s father, Harry A., voluntarily relinquished his parental rights to Bev on 
9 November 2016 and is not currently a party to this proceeding. 


3. Although the case plan to which respondent-mother and DSS agreed does 
not appear in the record, its contents are reflected in a report that DSS submitted on 
14 January 2016. 
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three months. After a hearing held on 17 and 18 December 2015, Judge 
J. Henry Banks entered an order on 12 January 2016, in which he found, 
among other things, that the home maintained by Bev’s parents consti- 
tuted an “injurious environment”; that respondent-mother was “in ther- 
apy for domestic violence, addiction, ADHD/ADD and rape”; and that 
respondent-mother was being prescribed medication, and concluded 
that Bev was a neglected juvenile as defined in N.C.G.S. § 7B-101(15). 
As a result, Judge Banks adjudicated Bev to be a neglected juvenile, 
required that Bev remain in DSS custody, permitted respondent-mother 
to participate in supervised visitations with Bev on a weekly basis, and 
“continue[d] the remainder of the dispositional phase of the hearing” 
to allow DSS to modify its dispositional recommendations following an 
additional meeting with the parents. On 5 February 2016, Judge Finch 
entered a dispositional order in which he ordered that Bev remain in 
DSS custody, that the existing visitation arrangements be continued, and 
that respondent-mother comply with the provisions of the case plan to 
which she had agreed with DSS. 


Over the course of the ensuing year, periodic review proceedings 
were conducted, each of which resulted in the entry of orders requiring 
DSS to attempt to reunify Bev with respondent-mother. After a review 
hearing held on 15 December 2016, Judge Carolyn J. Thompson entered 
an order on 11 January 2017 discontinuing reunification efforts and 
changing Bev’s permanent plan from reunification to adoption. On 24 
January 2017, DSS filed a petition seeking to have respondent-mother’s 
parental rights in Bev terminated on the grounds that respondent- 
mother had neglected Bev and had “willfully left the juvenile in foster 
care or placement outside the home for more than 12 months without 
showing to the satisfaction of the court that reasonable progress under 
the circumstances has been made in correcting those conditions which 
led to removal of the juvenile.” 


The termination petition came on for hearing before the trial court 
on 13 July 2017 and 17 August 2017. On 8 September 2017, the trial court 
entered an order in which it found as fact, among other things, that: 


9. [Respondent-mother] signed a[ case plan] with [DSS] 
on August 20, 2015, but she has not met the terms of 
that Agreement. 


10. [Respondent-mother] completed a domestic violence 
class .. . but has not demonstrated the skills she was to 
learn in that. In the last six months, [respondent- mother] 
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has called the police on her live-in boyfriend and father of 
her new born child. 


11. [Respondent-mother] has not remained free of con- 
trolled substances, and has continued to test positive for 
controlled substances (even during her recent pregnancy). 


12. [Respondent-mother] admitted that she does not take 
her medications as prescribed and takes her prescriptions, 
“when she feels like it[.]” 


13. [Respondent-mother] has tested positive for extremely 
high levels of amphetamines ... . 


29. [Respondent-mother] was to engage in therapy as 
part of her [case plan] and there is no credible evidence 
of therapy. 


30. [T]here is no credible evidence that [respondent- 
mother] is able to protect her child. 


31. [Respondent-mother] was to complete a neuro- 
psychological examination as part of her [case plan], but 
[she] never rescheduled her examination appointment 
after having the examination explained to her by the social 
worker and the psychologist. 


32. [Respondent-mother] declined a visit with the juve- 
nile on December 27, 2016 after [DSS] changed the plan to 
adoption and ceased reunification efforts. 


33. [Respondent-mother] continues to make excuses and 
cannot demonstrate what she has learned during her par- 
enting classes and continues to shift her focus away from 
the juvenile during multiple visitations. 


34. [Respondent-mother] exhibits delusional tendencies, 
as evidenced by her statement to the court that she “could 
pass the Bar today.” 


35. [Respondent-mother] has remained hostile and com- 
bative to [DSS] and has not completed her [case plan]. 


36. [Respondent-mother] has not demonstrated an ability 
to put her child first. 
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37. [Respondent-mother] revoked her consent for [DSS] 
to have access to her mental health records. 


38. [Respondent-mother] continues to make inconsisten[t 
statements] regarding her medical diagnosis. 


39. [Respondent-mother] has willfully left the minor child 
in an out of home placement for more than twelve months 
without showing to the satisfaction of the court that rea- 
sonable progress under the circumstances has been made 
in correcting those conditions which led to the removal of 
the juvenile, pursuant to N.C.G.S. §7B-1111(a)(2). 


After determining that respondent-mother’s parental rights in Bev were 
subject to termination pursuant to N.C.G.S. § 7B-1111(a)(2)* and that 
the termination of respondent-mother’s parental rights in Bev would be 
in Bev’s best interests, the trial court ordered that respondent-mother’s 
parental rights in Bev be terminated. Respondent-mother noted an 
appeal to the Court of Appeals from the trial court’s termination order. 


In seeking relief from the trial court’s termination order before the 
Court of Appeals, respondent-mother argued that the trial court had 
erred by terminating her parental rights in Bev pursuant to N.C.G.S. 
§ 7B-1111(a)(2) given that the trial court’s findings of fact did not sup- 
port its conclusion that she had failed to show reasonable progress in 
correcting the conditions that led to Bev’s removal. In re B.O.A., 818 
S.E.2d 331, 333 (N.C. Ct. App. 2018). More specifically, respondent- 
mother contended that Bev had been removed from the parental home 
as the result of concerns relating to domestic violence and the bruising 
of Bev’s arm and that the trial court’s findings of fact did not establish 
that she had failed to address these concerns. Id. 


In reversing the trial court’s termination order, the Court of Appeals 
began by determining that a number of the trial court’s findings of fact 
lacked sufficient evidentiary support and failed to support its ultimate 
conclusion that respondent-mother had failed to correct the domestic 
violence-related problems that had led to Bev’s removal from respondent- 
mother’s home. Jd. at 334-36. For example, the Court of Appeals held 
with respect to Finding of Fact No. 10 that respondent-mother’s decision 
to call the police based upon the abusive conduct of her live-in boyfriend 
did not reflect a failure to learn how to address domestic violence-related 





4. The trial court did not address the allegation that respondent-mother’s parental 
rights in Bev were subject to termination for neglect pursuant to N.C.G.S. § 7B-1111(a)(1) 
in its termination order. 
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problems given the absence of any evidence tending to show “that the 
incident involved violence, force, or any actions constituting domestic 
violence under [N.C.G.S. § 50B-1(a)].” Jd. at 335. Similarly, the Court of 
Appeals held that the trial court had erred in making Finding of Fact 
No. 30, which referred to the absence of “credible evidence” tending 
to show that respondent-mother was “able to protect her child,” on the 
grounds that DSS bore the burden of proving that respondent-mother’s 
parental rights in Bev were subject to termination and that “DSS did 
not present any evidence to support a conclusion that [r]espondent|- 
mother] was not capable of protecting Bev.” Jd. at 335. Moreover, the 
Court of Appeals determined that the trial court had erred by making 
Finding of Fact No. 33, which addressed the extent to which respon- 
dent-mother had had difficulty focusing upon the juvenile during her 
visits with Bev given that “Bev was not removed from the home due 
to [r]espondent’s lack of focus with the child, but rather for domestic 
violence between the parents and an unexplained bruise.” Jd. at 336. 
Finally, after acknowledging that the case plan to which respondent- 
mother had agreed with DSS attempted to address issues “pertaining 
to substance abuse, medication management, mental health/psychologi- 
cal issues, and parenting skills,” the Court of Appeals noted that, since 
these concerns were not enunciated “in either the nonsecure custody 
order or neglect petition [so as] to put [r]espondent on notice of these 
conditions,” such concerns could not be considered as having contrib- 
uted to Bev’s removal from respondent-mother’s home for purposes of 
N.C.G.S. § 7B-1111(a)(2) given that “[t]he plain language [of the relevant 
statute] states that the court may terminate parental rights if the parent 
willfully fails to make reasonable progress ‘in correcting those condi- 
tions which led to the removal of the juvenile.’ ” Jd. (quoting N.C.G.S. 
§ 7B-1111(a)(2)). Thus, the Court of Appeals determined that respondent- 
mother’s failure to make progress with respect to her substance abuse, 
mental health, income, and other problems in the manner enumerated 
in the case plan to which she had agreed with DSS was “not relevant in 
determining whether grounds exist under [N.C.G.S. §] 7B-1111(a)(2) to 
terminate her parental rights for failure to make reasonable progress 
to alleviate the conditions that led to Bev’s removal.” Jd. As a result, 
the Court of Appeals reversed the trial court’s termination order. On 
5 December 2018, this Court granted DSS’s request for discretionary 
review of the Court of Appeals’ decision in this case. 


In seeking to persuade us to reverse the Court of Appeals’ decision, 
DSS and the Guardian ad Litem argue that the Court of Appeals had 
erroneously construed N.C.G.S. §7B-1111(a)(2) in an overly constricted 
manner and had, for that reason, defined the “conditions which led to a 
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juvenile’s removal” in an excessively narrow way. More specifically, DSS 
and the Guardian ad Litem contend that the Court of Appeals’ holding 
rests upon the flawed assumption that the conditions of removal for pur- 
poses of N.C.G.S. § 7B-1111(a)(2) are limited to those which constituted 
the triggering event that led to DSS’s involvement with the family and 
which were expressly delineated in the initial abuse and neglect peti- 
tion. According to DSS and the Guardian ad Litem, the Court of Appeals 
erroneously focused its analysis exclusively upon the issue of whether 
respondent-mother had made reasonable progress addressing issues 
relating to domestic violence, and had declined to consider respondent- 
mother’s substance abuse, mental health, and parenting difficulties, all 
of which were, in DSS’s view, properly understood to be among the con- 
ditions that led to Bev’s removal from respondent-mother’s home. As a 
result, DSS and the Guardian ad Litem contend that the Court of Appeals 
erred by refusing to treat respondent-mother’s failure to comply with the 
court-ordered case plan to which she had agreed with DSS as relevant to 
the issue of whether respondent-mother had failed to make reasonable 
progress in correcting the conditions that led to Bev’s removal from the 
family home for purposes of N.C.G.S. § 7B—1111(a)(2). 


Respondent-mother, on the other hand, asserts that the Court of 
Appeals properly interpreted the “clear and unambiguous” language 
of N.C.G.S. § 7B-1111(a)(2) by focusing its analysis upon the issue of 
domestic violence, which was the only condition that could have reason- 
ably been understood to have resulted in Bev’s removal from the family 
home. According to respondent-mother, the relevant statutory language 
necessarily refers to nothing more than the event or circumstance that 
resulted in the juvenile’s physical removal from the family home. For 
that reason, respondent-mother further contends that the conditions of 
removal to which reference is made in N.C.G.S. § 7B-1111(a)(2) must 
have been known to DSS at the time of the juvenile’s removal and 
must have been reflected in the petition that led to the placement of 
the juvenile in the custody of some person other than his or her par- 
ents. In view of the fact that DSS did not know of any condition, other 
than issues relating to domestic violence, that would have led to Bev’s 
removal from the family home at the time that it filed its initial peti- 
tion, the fact that DSS never amended its petition to allege additional 
grounds for removal, and the fact that the District Court never specified 
additional grounds for removal in any subsequent order, respondent- 
mother asserts that the Court of Appeals properly held that the only 
conditions that the trial court was entitled to consider in determin- 
ing whether respondent-mother’s parental rights in Bev were subject 
to termination pursuant N.C.G.S. § 7B-1111(a)(2) were those relating 
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to domestic violence and the presence of a bruise on Bev’s arm. Moreover, 
even if other conditions, such as substance abuse, are generally related 
to the existence of domestic abuse, respondent-mother argues that the 
record is devoid of any evidence tending to show that such conditions 
played any part in Bev’s removal from respondent-mother’s home in this 
case. As a result, respondent-mother asserts that the Court of Appeals 
correctly determined that the trial court’s findings failed to support its 
conclusion that she had failed to make sufficient progress toward cor- 
recting the conditions that led to Bev’s removal from the family home. 


Finally, while acknowledging that a trial judge is authorized by 
N.C.G.S. § 7B-904(d1)(8) to adopt case plans aimed at addressing the 
possible causes of a juvenile’s removal from the family home and 
the particular needs of the juvenile’s family, respondent-mother argues 
that a parent’s failure to comply with those aspects of a case plan that 
do not address the conditions that led to the juvenile’s removal from 
the family home are irrelevant to the ground for termination of a par- 
ent’s parental rights enunciated in N.C.G.S. § 7B-1111(a)(2). According 
to respondent-mother, a parent’s failure to comply with any case plan 
provision that is not directly related to domestic violence and the bruise 
found upon Bev’s arm might well be relevant to a determination that her 
parental rights in Bev were subject to termination for neglect pursuant 
to N.C.G.S. § 7B-1111(a)(1), but would not support a determination that 
her parental rights in Bev were subject to termination for failure to make 
reasonable progress pursuant to N.C.G.S. § 7B-1111(a)(2). As a result, 
respondent-mother urges us to uphold the Court of Appeals’ decision in 
this case. 


According to well-established law, this Court reviews trial court 
orders in cases in which a party seeks to have a parent’s parental rights 
in a child terminated by determining whether the trial court’s findings 
of fact are supported by clear, cogent, and convincing evidence and 
whether those findings support the trial court’s conclusions of law. In re 
Moore, 306 N.C. 394, 404, 293 S.E.2d 127, 133 (1982). A trial court’s find- 
ing of fact that is supported by clear, cogent, and convincing evidence 
is deemed conclusive even if the record contains evidence that would 
support a contrary finding. Jd. at 403-04, 293 S.E.2d at 132. 


A termination of parental rights proceeding consists of an adjudica- 
tion stage that is followed by a dispositional stage. In re Montgomery, 311 
N.C. 101, 110, 316 S.E.2d 246, 252 (1984). At the adjudication stage, the 
trial court must “take evidence, find the facts, and . .. adjudicate the exis- 
tence or nonexistence of any of the circumstances set forth in [N.C.G.S. 
§] 7B-1111 which authorize the termination of parental rights of the 
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respondent.” N.C.G.S. § 7B-1109(e); see In re D.H., 232 N.C. App. 217, 
219, 753 S.E.2d 732, 734 (2014). According to N.C.G.S. § 7B-1111(a)(2), a 
trial judge may terminate a parent’s parental rights in a child in the event 
that it finds that “[t]he parent has willfully left the juvenile in foster care 
or placement outside the home for more than 12 months without show- 
ing to the satisfaction of the court that reasonable progress under the 
circumstances has been made in correcting those conditions which led 
to the removal of the juvenile.” N.C.G.S. § 7B-1111(a)(2). As the Court of 
Appeals has consistently held, a finding by the trial court that any one of 
the grounds for termination enumerated in N.C.G.S. § 7B-1111(a) exists 
is sufficient to support a termination order. See In re C.M.S., 184 N.C. 
App. 488, 491, 646 S.E.2d 592, 594 (2007) (citing In re Taylor, 97 N.C. App. 
57, 64, 387 S.E.2d 230, 233-34 (1990)); see also Moore, 306 N.C. 404, 293 
S.E.2d 133 (stating that, “[i]f either of the three grounds aforementioned 
is supported by findings of fact based on clear, cogent and convincing 
evidence, the order appealed from should be affirmed”). Assuming that 
the trial court finds that one or more of the grounds for termination set 
out in N.C.G.S. § 7B-1111(a) exist, it must proceed to the dispositional 
stage, during which it must “determine whether terminating the parent’s 
rights is in the juvenile’s best interest.” N.C.G.S. § 7B-1110; In re Young, 
346 N.C. 244, 247, 485 S.E.2d 612, 615 (1997). 


The ultimate issue before us in this case revolves around the man- 
ner in which the reference to “those conditions that led to the removal 
of the juvenile” contained in N.C.G.S. § 7B-1111(a)(2) should be con- 
strued. In construing statutory language, “it is our duty to give effect to 
the words actually used in a statute and not to delete words used or 
to insert words not used.” Lunsford v. Mills, 367 N.C. 618, 623, 766 S.E.2d 
297, 301 (2014) (citing N.C. Dep’t of Corr. v. N.C. Med. Bd., 363 N.C. 189, 
201, 675 S.E.2d 641, 649 (2009)). “Legislative intent controls the mean- 
ing of a statute,” Brown v. Flowe, 349 N.C. 250, 522, 507 S.E.2d 894, 895 
(1998) (quoting Shelton v. Morehead Mem Hosp., 318 N.C. 76, 81, 347 
S.E.2d 824, 828 (1986)), with the legislative intent to be determined “first 
from the plain language of the statute, then from the legislative history, 
‘the spirit of the act and what the act seeks to accomplish.’ ” Lenox, Inc. 
v. Tolson, 353 N.C. 659, 664, 548 S.E.2d 513, 517 (2001) (quoting Polaroid 
Corp. v. Offerman, 349 N.C. 290, 297, 507 S.E.2d 284, 290 (1998)). “When 
the language of a statute is clear and without ambiguity, it is the duty of 
this Court to give effect to the plain meaning of the statute.” Diaz v. Div. 
of Soc. Servs. & Div. of Med. Assistance, N. Carolina Dep’t of Health 
& Human Servs., 360 N.C. 384, 387, 628 S.E.2d 1, 3 (2006). 


In overturning the trial court’s determination that respondent- 
mother’s parental rights in Bev were subject to termination pursuant 
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to N.C.G.G. § 7B-1111(a)(2), the Court of Appeals appears to have con- 
cluded that the relevant statutory language is “clear and unambiguous” 
and can be “implemented according to the plain meaning of its terms.” 
B.O.A., 818 S.E.2d at 336 (quoting Lanvale Properties, LLC v. Cty. of 
Cabarrus, 366 N.C. 142, 154, 731 S.E.2d 800, 809 (2012)). However, noth- 
ing in the relevant statutory language suggests that the only “conditions 
of removal” that are relevant to a determination of whether a particu- 
lar parent’s parental rights in a particular child are subject to termina- 
tion pursuant to N.C.G.S. § 7B-1111(a)(2) are limited to those which are 
explicitly set out in a petition seeking the entry of a nonsecure custody 
order or a determination that a particular child is an abused, neglected, 
or dependent juvenile. Instead, the relevant statutory language appears 
to us to be subject to a number of potentially possible interpretations in 
addition to that adopted by the Court of Appeals. For example, the rel- 
evant statutory language can easily be read to encompass all of the con- 
ditions that led to the child’s removal from the parental home, including 
both those inherent in the events immediately surrounding the child’s 
removal from the home and any additional underlying factors that con- 
tributed to the difficulties that resulted in the child’s removal. A careful 
examination of the relevant statutory language in the context of other 
related statutory provisions suggests that a more expansive reading of 
the reference to “those conditions that led to the removal of the juve- 
nile” contained in N.C.G.S. § 7B-1111(a)(2) is the appropriate one. 


According to N.C.G.S. § 7B-904(d1)(3), a trial judge has the author- 
ity to require the parent of a juvenile who has been adjudicated to be 
abused, neglected, or dependent to “[t]ake appropriate steps to remedy 
conditions in the home that led to or contributed to the juvenile’s adjudi- 
cation or to the court’s decision to remove custody of the juvenile from 
the parent, guardian, custodian, or caretaker.” After examining N.C.G.S. 
§ 7B-904(d1)(8), we believe that the General Assembly clearly contem- 
plated that, in the event that a juvenile is found to have been abused, 
neglected, or dependent, the trial judge has the authority to order a 
parent to take any step needed to remediate the conditions that “led 
to or contributed to” either the juvenile’s adjudication or the decision to 
divest the parent of custody. Put another way, the trial judge in an abuse, 
neglect, or dependency proceeding has the authority to order a par- 
ent to take any step reasonably required to alleviate any condition that 
directly or indirectly contributed to causing the juvenile’s removal from 
the parental home. In addition, N.C.G.S. §7B-904(d1)(3) authorizes the 
trial judge, as he or she gains a better understanding of the relevant fam- 
ily dynamic, to modify and update a parent’s case plan in subsequent 
review proceedings conducted pursuant to N.C.G.S. § 7B-906.1. Thus, the 
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relevant statutory provisions appear to contemplate an ongoing exami- 
nation of the circumstances that surrounded the juvenile’s removal 
from the home and the steps that need to be taken in order to remediate 
both the direct and the indirect underlying causes of the juvenile’s 
removal from the parental home, an approach that is simply inconsis- 
tent with the one-time determination that is assumed to be appropriate 
by the Court of Appeals’ decision in this case. As a result, in the interests 
of remaining consistent with the overall statutory scheme for dealing 
with juvenile abuse, neglect, and dependency issues, we conclude that 
the “conditions of removal” contemplated by N.C.G.S. § 7B-1111(a)(2) 
include all of the factors that directly or indirectly contributed to caus- 
ing the juvenile’s removal from the parental home. 


In addition to its reliance upon what it believed to be the plain 
meaning of the relevant statutory language, the Court of Appeals justi- 
fied its decision to overturn the trial court’s termination order on certain 
notice-related considerations. In essence, the Court of Appeals held that 
the trial court was not entitled to consider certain of the “conditions” 
addressed in respondent-mother’s court-approved case plan because 
“DSS failed to allege any of these conditions in either the nonsecure cus- 
tody order or neglect petition to put [r]espondent on notice of these con- 
ditions.” B.O.A., 818 S.E.2d at 336. Although a trial court would clearly 
err by terminating a parent’s parental rights in a child for failure to make 
reasonable progress pursuant to N.C.G.S. § 7B-1111(a)(2) in the event 
that this ground for termination had not been alleged in the termination 
petition or motion, see In re S.R.G., 195 N.C. App. 79, 83, 671 S.E.2d 47, 
50 (2009) (holding that the failure to allege that the parent’s parental 
rights were subject to termination pursuant to N.C.G.S. § 7B-1111(a)(2) 
deprived the trial court of the right to terminate the parent’s parental 
rights on the basis of that statutory ground for termination), no such 
error occurred in this case. On the contrary, DSS explicitly alleged that 
respondent-mother’s parental rights in Bev were subject to termination 
on the grounds 


[t]hat the parent has willfully left the juvenile in foster care 
or placement outside the home for more than 12 months 
without showing to the satisfaction of the court that rea- 
sonable progress under the circumstances has been made 
in correcting those conditions which led to removal of 
the juvenile. 


In view of the fact that nothing in the relevant statutory provisions lim- 
its the “conditions for removal” to those specified in any initial abuse, 
neglect, or dependency petition or any subsequent amendment to that 
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petition and the fact that DSS adequately alleged that it was seeking 
to terminate respondent-mother’s parental rights in Bev pursuant to 
N.C.G.S. § 7B-1111(a)(2), we are not persuaded that the notice-related 
concerns expressed by the Court of Appeals justify overturning the trial 
court’s termination order. 


The broader reading of the relevant statutory language that we 
believe to be appropriate is also consistent with the manner in which 
those provisions have been applied by our state’s appellate courts in the 
past. As an initial matter, we note that N.C.G.S. § 7B-904(d1)(8) has tra- 
ditionally been construed very broadly. For example, in In re A.R., 227 
N.C. App. 518, 522, 742 S.E.2d 629, 632-33 (2013), the Court of Appeals 
upheld a trial court order entered in an abuse and neglect proceeding 
requiring the parents to comply with a case plan that instructed them 
to obtain substance abuse evaluations, participate in drug screenings, 
and comply with the treatment recommendations made by the relevant 
medical and mental health professionals despite the fact that the juve- 
niles were initially removed from their parents’ home as the result of 
domestic violence concerns on the grounds that compliance with these 
requirements would “assist respondents in both understanding and 
resolving the possible underlying causes of respondents’ domestic vio- 
lence issues.” Id. at 520, 522, 742 S.E.2d at 631-33. As a result, the Court 
of Appeals has clearly recognized that the trial court’s authority to adopt 
a case plan pursuant to N.C.G.S. § 7B-904(d1)(38) is sufficiently broad to 
permit rectification of both the immediate cause of the need for govern- 
mental intervention into the family’s life and the conditions that contrib- 
uted in a more indirect way to that need for governmental intervention. 


In addition, the Court of Appeals has treated parental compliance 
with a broadly drafted case plan as pertinent to the inquiry required by 
N.C.G.S. § 7B-1111(a)(2). For example, in In re J.G.B., 177 N.C. App. 
375, 380-81, 628 S.E.2d 450, 455 (2006), the Court of Appeals upheld the 
trial court’s decision to consider a mother’s failure to make reasonable 
progress toward compliance with her case plan in determining whether 
her parental rights were subject to termination pursuant to N.C.G.S. 
§ 7B-1111(a)(2) even though that case plan addressed issues beyond 
those that immediately led to the juvenile’s removal from the family 
home. After noting that the order placing the juveniles in nonsecure cus- 
tody stated that “there was a reasonable factual basis to believe that 
[the child] was ‘exposed to a substantial risk of physical injury or sexual 
abuse because the parent, guardian, or custodian . . . failed to provide, 
or is unable to provide, adequate supervision or protection’ ” and that 
the provisions of the mother’s case plan required her to maintain stable 
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employment, obtain and maintain safe housing, provide medical care 
for the juvenile, attend weekly visitations, and demonstrate appropriate 
parenting skills, id. at 377-78, 628 S.E.2d at 452-53, the trial court found 
that, even though the mother had visited with the juvenile on numerous 
occasions, she had maintained employment only for a short period of 
time, had failed to maintain sustainable housing arrangements, and had 
attended some, but not all, of the juvenile’s medical appointments. Id. 
at 380, 628 S.E.2d at 455. Based upon these and other findings, the trial 
court determined that, “[a]lthough the [mother] has made some prog- 
ress toward her case plan goals, the amount of progress she has made 
is not reasonable under the circumstances and in fact, she has not com- 
pleted any of her case plan goals,” id. at 380-81, 628 S.E.2d at 455, and 
concluded that the mother’s parental rights in the child were subject to 
termination on the grounds of both neglect, N.C.G.S. § 7B-1111(a)(1), 
and failure to make reasonable progress in correcting the conditions that 
led to the child’s removal from the parental home pursuant to N.C.G.S. 
§ 7B-1111(a)(2). Id. at 381, 628 S.E.2d at 455. Had the Court of Appeals, 
in the course of deciding In re J.G.B., construed N.C.G.S. § 7B-1111(a)(2) 
consistently with the approach adopted by the Court of Appeals in this 
case, it would likely have reversed, rather than affirmed, the trial court 
order at issue in that case. 


A careful review of relevant decisions by both the Court of Appeals 
and this Court, see D.L.W., 368 N.C. at 845, 788 S.E.2d at 168 (holding 
that a trial court could correctly determine that a parent whose chil- 
dren had been removed from the family home because of domestic 
violence and a failure to provide adequate housing and meet the chil- 
dren’s minimal needs were subject to termination pursuant to N.C.G.S. 
§ 7B-1111(a)(2) based, in part, upon the parent’s failure to comply with 
a case plan provision ordering the parent to create a budgeting plan), 
reflects a consistent judicial recognition that parental compliance with a 
judicially adopted case plan is relevant in determining whether grounds 
for termination exist pursuant to N.C.G.S. § 7B—-1111(a)(2) even when 
there is no direct and immediate relationship between the conditions 
addressed in the case plan and the circumstances that led to the initial 
governmental intervention into the family’s life, as long as the objectives 
sought to be achieved by the case plan provision in question address 
issues that contributed to causing the problematic circumstances that 
led to the juvenile’s removal from the parental home. The adoption of a 
contrary approach would amount to turning a blind eye to the practical 
reality that a child’s removal from the parental home is rarely the result 
of a single, specific incident and is, instead, typically caused by the con- 
fluence of multiple factors, some of which are immediately apparent 


IN THE SUPREME COURT 385 


IN RE B.0.A. 
[372 N.C. 372 (2019)] 


and some of which only become apparent in light of further investiga- 
tion. A restrictive construction of the relevant provisions of N.C.G.S. 
§ 7B-1111(a)(2) of the type adopted by the Court of Appeals in this case 
would fail to recognize the complexity of the issues that must frequently 
be resolved in abuse, neglect, and dependency cases and would unduly 
handicap our trial courts in their efforts to rectify the effects of abuse, 
neglect, and dependency. 


We do not, of course, wish to be understood as holding that a trial 
judge’s authority to adopt a case plan pursuant to N.C.G.S. § 7B-904(d1)(3) 
is unlimited or that the reference to the “conditions of removal” con- 
tained in N.C.G.S. § 7B-1111(a)(2) has no meaning whatsoever.? Instead, 
a trial judge should refrain from finding that a parent has failed to make 
“reasonable progress . . . in correcting those conditions which led to the 
removal of the juvenile” simply because of his or her “failure to fully 
satisfy all elements of the case plan goals.” In re J.S.L., 177 N.C. App. 
151, 163, 628 S.E.2d 387, 394 (2006). On the other hand, a trial court has 
ample authority to determine that a parent’s “extremely limited prog- 
ress” in correcting the conditions leading to removal adequately sup- 
ports a determination that a parent’s parental rights in a particular child 
are subject to termination pursuant to N.C.G.S. § 7B-1111(a)(2); see, e.g., 
In re S.N., 194 N.C. App. 142, 149, 669 S.E.2d 55, 60 (2008), aff'd, 363 
N.C. 368, 677 S.E.2d 455 (2009) (upholding the termination of a mother’s 
parental rights in a child pursuant to N.C.G.S. § 7B-1111(a)(2) given that 
the mother only made limited progress in correcting the conditions that 
led to the child’s removal from her home and made no attempt to regain 
custody of her children until after she became at risk of losing them). As 
a result, as long as a particular case plan provision addresses an issue 
that, directly or indirectly, contributed to causing the juvenile’s removal 
from the parental home, the extent to which a parent has reasonably 
complied with that case plan provision is, at minimum, relevant to the 
determination of whether that parent’s parental rights in his or her child 
are subject to termination for failure to make reasonable progress pur- 
suant to N.C.G.S. § 7B-1111(a)(2). 


A careful review of the record satisfies us that the necessary nexus 
between the components of the court-approved case plan with which 
respondent-mother failed to comply and the “conditions which led to 
[Bev’s] removal” from the parental home exists in this case. Admittedly, 





5. For example, requiring a parent with no history of substance abuse and whose 
alleged parenting deficiencies do not appear to be drug-related to submit to random drug 
screening or to submit to drug treatment might well exceed allowable grounds. 


386 IN THE SUPREME COURT 


IN RE B.O.A. 
[372 N.C. 372 (2019)] 


the triggering event that led to Bev’s placement in DSS custody was an 
act of domestic violence and the discovery of an unexplained bruise 
located on Bev’s arm. However, a careful examination of the record 
clearly reflects that a much broader list of concerns contributed to 
causing the events that directly and immediately contributed to Bev’s 
adjudication as a neglected juvenile and her removal from the parental 
home. In the initial adjudication order, Judge Banks found that respon- 
dent-mother was “currently in therapy for domestic violence, addic- 
tion, ADHD/ADD and rape and is prescribed medication” and that the 
entry of a dispositional order should be continued until DSS had had an 
opportunity “to further modify its recommendations after a CFT meet- 
ing with” the parents. Similarly, Judge Finch found in the subsequent 
dispositional order that “there continue|[ ] to be concerns with substance 
abuse, domestic violence and visitations.” A report submitted by DSS 
that was accepted into the record at the adjudication hearing indicates, 
among other things, that respondent-mother was “in a substance abuse 
program for which she is taking Suboxone,” that respondent-mother 
“was extremely disruptive with [ ] extensive crying and interrupt- 
ing others” during a meeting involving DSS personnel and others, that 
respondent-mother admitted that she suffered from ADHD, that one 
of the individuals who initially provided domestic violence services to 
respondent-mother recommended that respondent-mother receive out- 
patient therapy, and that respondent-mother had previously been diag- 
nosed as suffering from severe ADHD, post-traumatic stress disorder, 
and borderline intellectual functioning. Moreover, a report that was sub- 
mitted by DSS and accepted into the record at the dispositional hearing 
indicates that respondent-mother was receiving treatment for anxiety 
and depressed mood, that respondent-mother had been diagnosed as 
suffering from post-traumatic stress disorder, that respondent-mother 
was not complying with the requirements of her Suboxone regimen, 
and that respondent-mother became angry and acted out with regularity 
during her dealings with DSS personnel and others. Finally, respondent- 
mother voluntarily agreed upon a case plan with DSS and never con- 
tended prior to the termination hearing that its components did not 
address issues that contributed to causing the conditions that led to 
Bev’s removal from her home. 


The various reports and orders contained in the record reflect an 
early recognition of the fact that a complex series of interrelated factors 
contributed to causing the conditions that led to Bev’s removal from 
respondent-mother’s home. There is widespread recognition that post- 
traumatic stress disorder can result from domestic violence. Similarly, 
common sense indicates that certain mental disorders and unaddressed 
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substance abuse problems can make an individual more susceptible to 
domestic violence. Thus, the history shown in these reports and orders 
reveals the existence of a sufficient nexus between the conditions that 
led to Bev’s removal from respondent-mother’s home and the provisions 
of the court-ordered case plan relating to respondent-mother’s mental 
health issues, substance abuse treatment, and medication management 
problems. As a result, we are fully satisfied that the trial court had an 
adequate basis for finding the required relationship between the com- 
ponents of respondent-mother’s case plan and the “conditions that led 
to [Bev’s] removal” from respondent-mother’s home for purposes of 
N.C.G.S. § 7B-1111(a)(2) existed in this case. 


The trial court’s termination order contained multiple findings of fact 
detailing respondent-mother’s failure to comply with numerous com- 
ponents of her court-ordered case plan. Although respondent-mother 
challenged a number of the trial court’s findings of fact as lacking in suf- 
ficient evidentiary support, the record provides ample justification for 
the trial court’s determination that respondent-mother had entered into 
a judicially approved case plan with DSS and “ha[d] not met the terms of 
that [a]greement.” Among other things, the trial court found “ample evi- 
dence that [respondent-mother had] abuse[d] her Adderall prescription” 
and had “admitted that she does not take her medications as prescribed 
and takes her prescriptions, ‘when she feels like it.’ ” In addition, the 
trial court made findings of fact concerning respondent-mother’s fail- 
ure to pass random drug tests or failure to submit to drug tests and to 
refrain from using illegal substances. In addition, the trial court found 
that respondent-mother had failed to complete the required neuro- 
psychological examination or to participate in required therapy ses- 
sions. Similarly, the trial court found that respondent-mother was unable 
to “demonstrate what she has learned during her parenting classes and 
continue[d] to shift her focus away from the juvenile during multiple vis- 
itations.” A careful review of these unchallenged findings of fact satisfies 
us that respondent-mother failed to comply with all but the most mini- 
mal requirements of her court-ordered case plan and that the limited 
progress that she did make cannot be fairly described as reasonable. 
As a result, we conclude that the trial court’s unchallenged findings of 
fact amply demonstrate that respondent-mother’s parental rights were 
subject to termination for failing to make reasonable progress toward 
correcting the conditions that resulted in Bev’s removal from the family 
home pursuant to N.C.G.S. § 7B-1111(a)(2). 


Thus, we hold that the trial court’s unchallenged findings of fact, 
including those regarding respondent’s failure to comply with the 
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provisions of her court-ordered case plan, adequately supported the trial 
court’s conclusion that respondent-mother willfully left Bev in DSS cus- 
tody for a period of twelve months without making reasonable progress 
toward correcting the conditions that led to Bev’s removal from respon- 
dent-mother’s home and that the Court of Appeals erred by reaching a 
contrary result. As a result, we reverse the Court of Appeals’ decision in 
this case. 


REVERSED. 


IN THE MATTER OF E.H.P. AND K.L.P. 


No. 70A19 
Filed 16 August 2019 


Termination of Parental Rights—willful abandonment—due con- 
sideration of dispositional factors 
Sufficient evidence existed to support the termination of 
respondent’s parental rights based upon the willful abandonment 
and willful failure to pay child support. The trial court did not abuse 
its discretion in determining that termination would be in the chil- 
dren’s best interests. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from orders entered 
on 14 January 2019 by Judge Monica Leslie in District Court, Graham 
County. This matter was calendared for argument in the Supreme 
Court on 1 August 2019 but determined on the record and briefs with- 
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


No brief for petitioner-appellee mother. 


Wendy C. Sotolongo, Parent Defender, by Annick Lenoir-Peek, 
Deputy Parent Defender, for respondent-appellant father. 


DAVIS, Justice. 


This case involves a termination of parental rights proceeding 
initiated by petitioner-mother (petitioner) against respondent-father 
(respondent). In this appeal, we consider whether the trial court erred 
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by terminating respondent’s parental rights based upon the grounds of 
willful abandonment and willful failure to pay child support. Because 
we conclude that sufficient evidence existed to support the termination 
of respondent’s parental rights on the basis of willful abandonment and 
that the trial court did not abuse its discretion in determining that ter- 
mination of respondent’s parental rights would be in the children’s best 
interests, we affirm the trial court’s orders. 


Factual and Procedural Background 


Petitioner and respondent were married in 2007 and had two daugh- 
ters together. Kelly and Emily (the children) were born in 2006 and 2009, 
respectively.! The parties separated in 2012. 


In August 2013, petitioner filed a motion for temporary emergency 
custody of the children. In the Temporary Custody Judgment entered 
in District Court, Graham County on 17 December 2013, petitioner was 
awarded sole temporary custody of the children “until such time as this 
matter is resolved by the Court through a permanent custody hearing.” 
The Temporary Custody Judgment contained the following pertinent 
findings of fact: 


5. [Respondent] did not appear for the hearing of this 
matter and has never filed any form of responsive 
pleading, motion, or other such documentation in 
response to [petitioner’s] Complaint. 


6. TheCourttakes Judicial notice. ..that the [respondent] 
was in fact validly served and provided Notice of this 
hearing by the Sheriff of Loudon County, Tennessee, 
where [respondent] had been incarcerated. 


9. Throughout the relationship of the parties, the 
[respondent] committed numerous acts of domestic 
violence against the [petitioner]. 


10. The parties separated on July 23, 2012 due to the 
[respondent’s] drug addiction and a series of acts of 
domestic violence by the [respondent] . . . against 
the [petitioner] wherein the [respondent] choked the 
[petitioner] and hit her in the face with his elbow 





1. Pseudonyms are used throughout this opinion to protect the identities of the 
minor children. 
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causing bruising and a laceration to the person of 
the [petitioner]. 


11. The minor children of the parties were present while 
the [respondent] engaged in the acts of violence 
against the [petitioner]. 


14. The [respondent] is addicted to methamphetamine 
and currently has charges pending against him in 
the State of North Carolina and Tennessee for lar- 
ceny, assault on a female by strangulation, and drug 
related charges. 


The Temporary Custody Judgment further provided that respon- 
dent “shall have no contact with the minor children until allowed such 
by further Order of this Court.” Respondent never filed any motions 
seeking to alter the custody arrangement set forth in the Temporary 
Custody Judgment. 


On 25 June 2018, petitioner filed petitions seeking to terminate 
respondent’s parental rights to both children on the grounds of will- 
ful failure to pay child support and willful abandonment pursuant to 
N.C.G.S. § 7B-1111(a)(4) and (7), respectively. Petitioner alleged that 
respondent had willfully failed to pay child support for a continuous 
period of six months immediately preceding the filing of the petitions. 
She further alleged that respondent had neither attempted to see or 
communicate with the children during the six years preceding the filing 
of the petitions nor sent the children any cards or presents during that 
time period. 


Respondent was served with the petitions at the Sampson County 
Correctional Institution in Clinton, North Carolina, where he had been 
incarcerated since January 2018 and was serving an eight-month sen- 
tence for violating his probation. On 17 July 2018, he filed answers to 
the petitions in which he denied that grounds existed to terminate his 
parental rights. 


A hearing was held on the petitions to terminate respondent’s paren- 
tal rights in District Court, Graham County on 17 October 2018 before 
the Honorable Monica Leslie. At the hearing, the trial court received tes- 
timony from petitioner, respondent, the children’s stepfather, the guard- 
ian ad litem for each child, and respondent’s brother. 


At the conclusion of the hearing, the trial court informed the par- 
ties that it was terminating respondent’s parental rights to both children 
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on the ground of willful abandonment. The court stated as follows with 
regard to the ground of willful failure to pay child support: 


[T]here was not a child support order introduced 
as evidence nor was there any payment schedule or any 
evidence of when payments were made that were intro- 
duced to the Court, and the Court isn’t able to determine 
what, if any, payments have or have not been made within 
the past six months . . . prior to the filing of the petition. 


Based on the high standard of proof and the lack of evi- 
dence about either an order or what payments have 
been made, the Court does not find by clear, cogent, and 
convincing evidence the nonsupport ground. However, 
the Court, having found one ground for termination of 
parental rights, will move on to the dispositional phase 
of the proceeding. 


On 14 January 2019, the trial court entered adjudication and dis- 
position orders as to each juvenile terminating respondent’s parental 
rights. However, contrary to the statements made by the court at the 
17 October hearing in announcing its ruling, the court’s written orders 
stated that sufficient evidence existed to support termination based 
upon both grounds alleged in the petitions. Respondent gave timely 
notice of appeal to this Court pursuant to N.C.G.S. § 7B-1001(a1)(1).2 


Analysis 


On appeal, respondent argues that the trial court erred by both find- 
ing that grounds existed to terminate his parental rights to the children 
and concluding that the termination of his parental rights was in the 
children’s best interests. We disagree. 


Our Juvenile Code sets forth a two-step process for the termination 
of parental rights. At the adjudication stage, the petitioner bears the bur- 
den of proving by clear, cogent, and convincing evidence that grounds 
exist for termination pursuant to section 7B-1111 of the General Statutes. 
N.C.G.S. § 7B-1109(e) (2017). If the trial court finds that grounds exist 
for termination, it then proceeds to the dispositional stage at which it 





2. Effective 1 January 2019, appeals taken from orders granting or denying a 
motion or petition to terminate parental rights lie directly with this Court. See N.C.G.S. 
§ 7B-1001(a1)(1) (2017). 
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must “determine whether terminating the parent’s rights is in the juve- 
nile’s best interest” based on the following factors: 


(1) The age of the juvenile. 
(2) The likelihood of adoption of the juvenile. 


(3) Whether the termination of parental rights will aid 
in the accomplishment of the permanent plan for 
the juvenile. 


(4) The bond between the juvenile and the parent. 


(5) The quality of the relationship between the juvenile 
and the proposed adoptive parent, guardian, custo- 
dian, or other permanent placement. 


(6) Any relevant consideration. 
Id. § TB-1110(a) (2017). 


We review a trial court’s adjudication under N.C.G.S. § 7B-1111 “to 
determine whether the findings are supported by clear, cogent and con- 
vincing evidence and the findings support the conclusions of law.” In 
re Montgomery, 311 N.C. 101, 111, 316 S.E.2d 246, 253 (1984) (citing 
In re Moore, 306 N.C. 394, 404, 293 S.E.2d 127, 133 (1982)). The trial 
court’s assessment of a juvenile’s best interests at the dispositional stage 
is reviewed for abuse of discretion. In re D.L.W., 368 N.C. 835, 842, 788 
S.E.2d 162, 167 (2016) (citing In re L.M.T., 367 N.C. 165, 171, 752 S.E.2d 
453, 457 (2018)). 


I. Adjudicatory Phase 


Here, the trial court determined that two grounds existed to termi- 
nate respondent’s parental rights: willful failure to pay child support 
pursuant to N.C.G.S. § 7B-1111(a)(4) and willful abandonment under 
N.C.G.S. § 7B-1111(a)(7). “If either of the [two] grounds aforesaid is sup- 
ported by findings of fact based on clear, cogent and convincing evi- 
dence, the order[s] appealed from should be affirmed.” In re Moore, 306 
N.C. at 404, 293 S.E.2d at 133; see also N.C.G.S. § 7B-1111(a) (2017) (“The 
court may terminate the parental rights upon a finding of one or more 
[grounds for termination.]”). 


We first address the trial court’s ruling that grounds existed to ter- 
minate respondent’s parental rights based upon willful abandonment. 
Termination pursuant to this ground requires proof that “[t]he parent 
has willfully abandoned the juvenile for at least six consecutive months 
immediately preceding the filing of the petition.” N.C.G.S § 7B-1111(a)(7) 
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(2017). We have held that “[a]bandonment implies conduct on the part of 
the parent which manifests a willful determination to forego all paren- 
tal duties and relinquish all parental claims to the child.” In re Young, 
346 N.C. 244, 251, 485 S.E.2d 612, 617 (1997) (quoting In re Adoption of 
Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986)); see also Pratt 
v. Bishop, 257 N.C. 486, 502, 126 S.E.2d 597, 608 (1962) (“Abandonment 
requires a wilful intent to escape parental responsibility and conduct in 
effectuation of such intent.”). “It has been held that if a parent withholds 
his presence, his love, his care, the opportunity to display filial affec- 
tion, and wilfully neglects to lend support and maintenance, such parent 
relinquishes all parental claims and abandons the child.” Jd. at 501, 126 
S.E.2d at 608. 


In its 14 January 2019 orders, the trial court took judicial notice of 
the Temporary Custody Judgment. Both 14 January adjudication orders 
also contained the following pertinent findings of fact: 


4. That within the [Temporary Custody] Order, the Court 
ordered that the Respondent was to have no contact 
with the minor children until allowed such by further 
Order of the Court. That the Respondent never filed a 
Motion asking for contact with the minor children. 


5. Respondent Father states that he tried to provide 
some gifts for the minor children for 3 years after the 
separation, but the Petitioner did not accept the gifts 
so Respondent stopped trying. 


6. That Respondent ha[d] no substance abuse issue for 
the past year, but has struggled throughout the minor 
children’s life with substance abuse. 


9. ...That the Respondent has not made a regular child 
support payment for more than year [sic] or preceding 
the filing of this petition. 


11. That Respondent acknowledged that he was not at a 
good point in his life as to why he has not tried to con- 
tact the children or filed anything with the Court. 


Based upon these findings of fact, the trial court concluded that suffi- 
cient grounds existed to terminate respondent’s parental rights to both 
children pursuant to N.C.G.S. § 7B-1111(a)(7). 
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Respondent concedes that he had no contact with the children from 
25 December 2017 to 25 June 2018—the relevant six-month period for 
purposes of N.C.G.S. § 7B-1111(a)(7). See In re Young, 346 N.C. at 251, 
485 S.E.2d at 617 (“[S]ince the petition for terminating respondent’s 
parental rights was filed on 6 May 1994, respondent’s behavior between 
6 November 1993 and 6 May 1994 is determinative” for purposes of an 
abandonment determination. ). He contends, nevertheless, that the trial 
court erred by determining he willfully abandoned the children because 
he was forbidden to contact them under the provisions of the Temporary 
Custody Judgment. 


We are satisfied that sufficient evidence supported the trial court’s 
determination that respondent willfully abandoned his children pur- 
suant to N.C.G.S. § 7B-1111(a)(7). By his own admission, respondent 
had no contact with his children during the statutorily prescribed time 
period. In addition, he made no effort to have any form of involvement 
with the children for several consecutive years following the entry of 
the Temporary Custody Judgment. While respondent ascribes this inac- 
tion to the no-contact provision contained in the Temporary Custody 
Judgment, this argument is unavailing. A temporary custody order is 
by definition provisional, and the order at issue here expressly contem- 
plated the possibility that the no-contact provision would be modified in 
a future order. No attempt was made by respondent, however, to alter 
the terms of the Temporary Custody Judgment so as to allow contact 
between him and the children. 


Similarly, the fact that respondent was incarcerated for almost the 
entirety of the six-month period preceding the filing of the termina- 
tion petition does not preclude a finding of willful abandonment under 
N.C.G.S. § 7B-1111(a)(7). See In re M_A.W., 370 N.C. 149, 153, 804 S.E.2d 
513, 517 (2017) (“Our precedents are quite clear—and remain in full 
force—that ‘[i]ncarceration, standing alone, is neither a sword nor a 
shield in a termination of parental rights decision.’ ” (alteration in origi- 
nal) (quoting In re PL.P., 173 N.C. App. 1, 10, 618 S.E.2d 241, 247 (2005), 
aff'd per curiam, 360 N.C. 360, 625 S.E.2d 779 (2006)). Indeed, the record 
reveals that respondent was aware during his incarceration of his ability 
to seek relief from the trial court’s orders. Respondent testified that he 
filed a motion while he was incarcerated asking the trial court to sus- 
pend his child support obligations. When asked by petitioner’s counsel 
why he never filed a similar motion seeking a custody modification or 
visitation rights with his children, he stated that he “wasn’t in a place in 
[his] life to -- to really be a father or a parent.” 


Thus, we conclude that respondent’s conduct meets the statutory 
standard for willful abandonment and affirm the trial court’s adjudication 
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pursuant to N.C.G.S. § 7B-1111(a)(7). As previously noted, an adjudica- 
tion of any single ground in N.C.G.S. § 7B-1111(a) is sufficient to support 
a termination of parental rights. See In re Moore, 306 N.C. at 404, 293 
S.E.2d at 133; see also N.C.G.S. § 7B-1110(a). Therefore, we need not 
address respondent’s contention that the trial court erred in determin- 
ing that grounds likewise existed to support termination based on will- 
ful failure to pay child support. See In re P-L.P., 173 N.C. App. at 8, 618 
S.E.2d at 246 (“[W]here the trial court finds multiple grounds on which 
to base a termination of parental rights, and ‘an appellate court deter- 
mines there is at least one ground to support a conclusion that parental 
rights should be terminated, it is unnecessary to address the remaining 
grounds.’ ” (quoting In re Clark, 159 N.C. App. 75, 78 n.3, 582 S.E.2d 657, 
659 n.3 (2003))). 


II. Dispositional Phase 


Respondent’s final argument is that the trial court erred by con- 
cluding the termination of his parental rights is in the children’s best 
interests. He asserts that he is “now able to meet his legal and financial 
obligations” and contends that in the event his parental rights are termi- 
nated and the children are not adopted by their stepfather “they will lose 
any benefits they could have received from [respondent].” Once again, 
we disagree. 


Prior to the 17 October 2018 termination hearing, the guardian ad 
litem appointed for each child submitted written reports to the court 
recommending that respondent’s parental rights be terminated. At the 
hearing, the trial court heard testimony from the children’s stepfather, 
who attested to his love for the children and his desire to adopt them. 


Inits termination orders, the trial court made detailed findings of fact 
addressing the dispositional criteria set forth in N.C.G.S. § 7B-1110(a). 
Specifically, the court found “there is a strong likelihood that the chil- 
dren will be adopted by their step[-|father” if respondent’s parental 
rights are terminated; that the children have “no bond” with respondent 
and are “extremely bonded with the Petitioner and their step[-]father”; 
and that the children have all of their “medical, physical and emotional 
needs... met” in their current environment. 


The trial court also made findings that “Respondent’s home is 
extremely unstable” and that his conduct “has been such as to demon- 
strate that he would not promote the healthy and orderly physical and 
emotional wellbeing of the [children].” Respondent has not challenged 
any of these findings, and they are therefore binding on appeal. See 
Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991) (citing 
Schloss v. Jamison, 258 N.C. 271, 275, 128 S.E.2d 590, 593 (1962)). Thus, 
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we are Satisfied that the trial court’s findings reflect due consideration of 
the dispositional factors in N.C.G.S. § 7B-1110(a) and constitute a valid 
exercise of its discretion in determining that the termination of respon- 
dent’s parental rights is in the best interests of the children. 


Conclusion 


For the reasons set out above, we affirm the 14 January 2019 orders 
of the trial court terminating respondent’s parental rights. 


AFFIRMED. 


IN THE MATTER OF L.E.M. 


No. 383A18 
Filed 16 August 2019 


1. Termination of Parental Rights—no-merit brief—indepen- 
dent review of issues by appellate court 
The Court of Appeals erred by dismissing respondent-father’s 
appeal from an order terminating his parental rights where respon- 
dent’s attorney filed ano-merit brief pursuant to N.C. Rule of Appellate 
Procedure 3.1(d). The Supreme Court concluded that Rule 3.1(d) 
mandates an independent review on appeal of the issues contained in 
ano-merit brief, and it overruled the Court of Appeals decision to the 
contrary in In re L.V., 814 S.E.2d 928 (N.C. Ct. App. 2018). 


2. Termination of Parental Rights—no-merit brief—error by 
Court of Appeals—review of merits by Supreme Court—goal 
of resolving case expeditiously 

After determining that the Court of Appeals erred in a termi- 
nation of parental rights case by failing to conduct an independent 
review of the issues set out in a no-merit brief, the Supreme Court 
elected to conduct its own review of those issues in the interest of 
expeditiously resolving the case. The Supreme Court concluded 
that the trial court’s order was supported by competent evidence 
and based on proper legal grounds. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 820 S.E.2d 577 (N.C. Ct. App. 
2018), dismissing an appeal from a termination of parental rights order 
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entered on 5 January 2018 by Judge John K. Greenlee in District Court, 
Gaston County. Heard in the Supreme Court on 28 May 2019 in session 
in the State Capitol Building in the City of Raleigh. 


Elizabeth Myrick Boone for petitioner-appellee Gaston County 
Department of Social Services. 


Nelson Mullins Riley & Scarborough LLP, by Reed J. Hollander, for 
appellee Guardian ad Litem. 


Wendy C. Sotolongo, Parent Defender, by Annick Lenoir-Peek, 
Deputy Parent Defender, for respondent-appellant father. 


DAVIS, Justice. 


In this case we consider whether Rule 3.1 of the North Carolina 
Rules of Appellate Procedure requires our appellate courts to indepen- 
dently review the issues presented in a “no-merit” brief filed in an appeal 
from an order terminating a respondent’s parental rights. Based on our 
determination that Rule 3.1 mandates an independent review on appeal 
of the issues contained in a no-merit brief, we vacate the decision of the 
Court of Appeals. 


Factual and Procedural Background 


In September 2015, the Gaston County Department of Social Services 
(DSS) became involved with respondent-father (respondent) and his 
family in order to assist with the medical care of one of respondent’s 
two children. As of 4 January 2016, both respondent and the mother of 
the children were incarcerated, and the children were placed in foster 
care. An adjudication hearing was held on 23 February 2016 in District 
Court, Gaston County before the Honorable John K. Greenlee. Following 
the hearing, both of the children were adjudicated neglected and depen- 
dent. The court awarded DSS continued custody of the juveniles and 
directed respondent to comply with the terms of his DSS case plan as a 
condition of regaining custody. Respondent was able to satisfy some of 
the conditions of the case plan, but on 1 June 2016, he was arrested and 
subsequently extradited to West Virginia. 


On 11 April 2017, the trial court entered an order ceasing reunifica- 
tion efforts with respondent. The following day, DSS filed a petition to 
terminate the parental rights of respondent as to his son, L.E.M. The 
petition alleged that respondent’s parental rights should be terminated 
based upon three separate grounds: (1) neglect, (2) failure to make 
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reasonable progress to correct the conditions that led to the removal of 
the juvenile, and (3) dependency. See N.C.G.S. § 7B-1111(a)(1), (2), (6) 
(2017). A termination of parental rights hearing was held on 13 November 
2017, and on 5 January 2018, the trial court entered an order terminating 
respondent’s parental rights on the basis of neglect and failure to make 
reasonable progress. Respondent appealed the trial court’s order to the 
Court of Appeals. 


At the Court of Appeals, respondent’s attorney filed a no-merit brief 
pursuant to North Carolina Rule of Appellate Procedure 3.1(d). In this 
brief, counsel conceded that, based upon her review of the record, 
she did not believe any meritorious issues existed that could support 
respondent’s appeal. Nevertheless, the brief identified three issues for 
appellate review. 


Despite acknowledging that the no-merit brief was in compliance 
with Rule 3.1(d), the Court of Appeals dismissed respondent’s appeal. 
Citing the Court of Appeals’ decision in In re L.V., 814 S.E.2d 928 (N.C. 
Ct. App. 2018), the majority held that it lacked the authority to consider 
respondent’s appeal because “[n]o issues have been argued or preserved 
for review in accordance with our Rules of Appellate Procedure.” In re 
L.E.M., 820 8.E.2d 577, 579 (N.C. Ct. App. 2018) (alteration in original) 
(quoting In re L.V., 814 S.E.2d at 929). 


In an opinion concurring in the result only, Judge Arrowood agreed 
with the majority that the panel was required to dismiss the appeal 
based on Jn re L.V. but expressed his belief that In re L.V. “erroneously 
altered the jurisprudence of cases arising under Rule 3.1 of the North 
Carolina Rules of Appellate Procedure.” Jd. (Arrowood, J., concurring). 
Judge Arrowood observed that the Court of Appeals “has consistently 
interpreted Rule 3.1(d) to require our Court to conduct an independent 
review in termination of parental rights cases in which counsel filed a 
no-merit brief and the respondent-parent did not file a pro se brief.” Id. 
at 580. 


Chief Judge McGee issued a dissenting opinion, stating her belief 
that the Court of Appeals was not bound by In re L.V. because that opin- 
ion is “contrary to settled law from prior opinions of this Court.” Id. at 
581 (McGee, C.J., dissenting). Respondent appealed to this Court as of 
right based upon the dissent. 


Analysis 


[1] In this appeal respondent contends that the Court of Appeals erred 
in dismissing his appeal instead of conducting an independent review of 
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the issues identified in his counsel’s no-merit brief. In analyzing respon- 
dent’s argument, it is helpful to first examine the origin of no-merit briefs 
in North Carolina. 


The concept of the no-merit brief originated in the United States 
Supreme Court’s decision in Anders v. California, 386 U.S. 738, 18 L. 
Ed. 2d 493 (1967). In Anders, an indigent defendant was convicted of 
felony possession of marijuana and sought to appeal. After determining 
that there was no legitimate basis upon which to appeal the conviction, 
the defendant’s attorney wrote a letter to the appellate court stating that 
his review of the record did not reveal the existence of any meritori- 
ous appellate issues and seeking leave to withdraw from the case. Id. at 
739-40, 742, 18 L. Ed. 2d at 495, 497. 


Based on its desire to ensure that a criminal defendant’s right to 
counsel was appropriately safeguarded while simultaneously seeking 
to prevent the filing of frivolous appeals, the Supreme Court adopted the 
following rule: 


[I]f counsel finds his case to be wholly frivolous, after a 
conscientious examination of it, he should so advise the 
court and request permission to withdraw. That request 
must, however, be accompanied by a brief referring to 
anything in the record that might arguably support the 
appeal. A copy of counsel’s brief should be furnished 
the indigent and time allowed him to raise any points 
that he chooses; the court—not counsel—then proceeds, 
after a full examination of all the proceedings, to decide 
whether the case is wholly frivolous. If it so finds it may 
grant counsel’s request to withdraw and dismiss the appeal 
insofar as federal requirements are concerned, or proceed 
to a decision on the merits, if state law so requires. On 
the other hand, if it finds any of the legal points arguable 
on their merits (and therefore not frivolous) it must, prior 
to decision, afford the indigent the assistance of counsel to 
argue the appeal. 


Id. at 744, 18 L. Ed. 2d at 498. 


This Court first expressly applied Anders in reviewing a criminal 
defendant’s no-merit brief in State v. Kinch, 314 N.C. 99, 331 S.E.2d 665 
(1985). The Court of Appeals in 2000 declined to apply Anders-like pro- 
cedures in appeals from orders terminating parental rights. See In re 
Harrison, 136 N.C. App. 831, 833, 526 S.E.2d 502, 503 (2000). Seven years 
later, the Court of Appeals once again held that, based on its previous 
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holding in In re Harrison, it lacked authority to extend Anders pro- 
tections to the filing of no-merit briefs in termination of parental rights 
cases. In re N.B., 183 N.C. App. 114, 117, 644 S.E.2d 22, 24 (2007). In its 
opinion, however, the Court of Appeals urged the “Supreme Court or the 
General Assembly to reconsider this issue.” Jd. at 117, 644 S.E.2d at 24. 
In 2009, Rule 3.1(d) was adopted, which stated as follows: 


No-Merit Briefs. In an appeal taken pursuant to N.C.G.S. 
§ 7B-1001, if, after a conscientious and thorough review 
of the record on appeal, appellate counsel concludes that 
the record contains no issue of merit on which to base an 
argument for relief and that the appeal would be frivolous, 
counsel may file a no-merit brief. In the brief, counsel shall 
identify any issues in the record on appeal that might argu- 
ably support the appeal and shall state why those issues 
lack merit or would not alter the ultimate result. Counsel 
shall provide the appellant with a copy of the no-merit 
brief, the transcript, the record on appeal, and any Rule 
11(c) supplement or exhibits that have been filed with the 
appellate court. Counsel shall also advise the appellant in 
writing that the appellant has the option of filing a pro se 
brief within thirty days of the date of the filing of the no- 
merit brief and shall attach to the brief evidence of compli- 
ance with this subsection. 


N.C. R. App. P. 3.1(d) (2018). 


Between the adoption of Rule 3.1(d) in 2009 and the Court of 
Appeals’ decision in In re L.V., the Court of Appeals issued numerous 
unpublished opinions and three published decisions reviewing no-merit 
briefs in termination of parental rights cases and in other cases arising 
under our Juvenile Code involving the abuse, neglect, or dependency of 
children. See, e.g., In re A.A.S., 812 S.E.2d 875, 879 (N.C. Ct. App. 2018); 
In re M.J.S.M., 810 S.E.2d 370, 374-75 (N.C. Ct. App. 2018); In re M.S., 
247 N.C. App. 89, 94, 785 S.E.2d 590, 593-94 (2016). 


In In re L.V., however, the Court of Appeals—for the first time since 
the adoption of Rule 3.1(d)—refused to consider the issues raised in a 





1. The Rules of Appellate Procedure were amended in December 2018. As of 1 
January 2019, the provision authorizing no-merit briefs previously contained in Rule 3.1(d) 
is now codified in subsection (e). While the language addressing no-merit briefs as set out 
in Rule 3.1(e) differs in certain respects from that formerly contained in Rule 3.1(d), the 
two provisions are substantially similar. 
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properly filed no-merit brief on appeal from an order terminating paren- 
tal rights. In its analysis the Court of Appeals stated the following: 


Respondent appeals from orders terminating her 
parental rights to the minor children L.V. and A.V. On 
appeal, Respondent’s appellate counsel filed a no-merit 
brief pursuant to Rule 3.1(d) stating that, after a consci- 
entious and thorough review of the record on appeal, he 
has concluded that the record contains no issue of merit 
on which to base an argument for relief. N.C. R. App. P. 
3.1(d). Respondent’s counsel complied with all require- 
ments of Rule 3.1(d), and Respondent did not exercise 
her right under Rule 3.1(d) to file a pro se brief. No issues 
have been argued or preserved for review in accordance 
with our Rules of Appellate Procedure. 


Inve L.V.,8148.E.2d at 928-29 (footnotes omitted). The Court of Appeals 
then dismissed the respondent’s appeal. Jd. at 929. 


Since In re L.V. was decided, panels of the Court of Appeals have 
differed in their approach to no-merit briefs filed under Rule 3.1(d). 
See, e.g., In re I.B., 822 $.E.2d 472 (N.C. Ct. App. 2018) (finding no 
requirement for an independent review but exercising discretion to 
review no-merit brief and affirming trial court’s termination of parental 
rights order); In re I.P,, 820 S.E.2d 586 (N.C. Ct. App. 2018) (dismissing 
appeal filed pursuant to Rule 3.1(d)); In re A.S., 817 S.E.2d 798, 2018 
WL 4201062 (N.C. Ct. App. 2018) (per curiam) (unpublished) (summar- 
ily affirming trial court’s adjudication of neglect order on basis that all 
appellate issues had been abandoned); In re M.V., 817 S.E.2d 507, 2018 
WL 3734805 (N.C. Ct. App. 2018) (unpublished) (conducting an indepen- 
dent review of issues raised in no-merit brief and affirming trial court’s 
termination of parental rights order). 


In determining the proper interpretation of Rule 3.1(d), we must be 
mindful of the fundamental interests implicated in a proceeding involv- 
ing the termination of parental rights. The United States Supreme Court 
has recognized that “[w]hen the State initiates a parental rights termina- 
tion proceeding . . . . ‘[a] parent’s interest in the accuracy and justice of 
the decision to terminate his or her parental status is . . . a command- 
ing one.’” Santosky v. Kramer, 455 U.S. 745, 759, 71 L. Ed. 2d 599, 610 
(1982) (quoting Lassiter v. Dep’t of Soc. Servs., 452 U.S. 18, 27, 68 L. Ed. 
2d 640, 650 (1981)); see Atkinson v. Downing, 175 N.C. 244, 246, 95 S.E. 
487, 488 (1918) (“It is fully recognized in this State that parents have 
prima facie the right of the custody and control of their . . . children, a 
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natural and substantive right not to be lightly denied or interfered with 
except when the good of the child clearly requires it.”). 


We conclude that the text of Rule 3.1(d) plainly contemplates 
appellate review of the issues contained in a no-merit brief. Rule 3.1(d) 
expressly authorizes counsel to file a no-merit brief identifying issues 
that could potentially support an appeal and requires an explanation in 
such briefs as to why counsel believes the identified issues do not require 
reversal of the trial court’s order. Rule 3.1(d) further mandates that coun- 
sel provide the parent copies of the no-merit brief along with the record 
on appeal and the transcript of the proceedings in the trial court. Counsel 
are further directed to inform the parent in writing that he or she is per- 
mitted to submit a pro se brief to the appellate court within thirty days of 
the filing of the no-merit brief. See N.C. R. App. P. 3.1(d). 


These specific requirements governing the filing of no-merit briefs 
clearly suggest that such briefs will, in fact, be considered by the appel- 
late court and that an independent review will be conducted of the issues 
identified therein. In our view, it would be inconsistent with both the 
language and purpose of Rule 3.1(d) to construe this provision as either 
foreclosing independent appellate review of the issues set out in the no- 
merit brief entirely or making appellate review of those issues merely 
discretionary. Our interpretation of the Rule is further supported by the 
fact that while it requires that parents be advised by counsel of their 
opportunity to file a pro se brief, Rule 3.1(d) neither states nor implies 
that appellate review of the issues set out in the no-merit brief hinges on 
whether a pro se brief is actually filed by a parent. Accordingly, we over- 
rule the Court of Appeals’ decision in In re L.V. 


Our holding today furthers the significant interest of ensuring that 
orders depriving parents of their fundamental right to parenthood 
are given meaningful appellate review. We observe that our General 
Assembly has expressly recognized the importance of protecting the 
interests of parents in termination proceedings by conferring upon them a 
right to appointed counsel in such cases. See N.C.G.S. § 7B-1101.1 (2017). 


[2] Having determined that the Court of Appeals erred in failing to con- 
duct an independent review of the issues set out in the no-merit brief 
filed by respondent’s counsel, we would normally remand this case to 
the Court of Appeals with instructions for it to conduct such a review. 
But in furtherance of the goals of expeditiously resolving cases arising 
under our Juvenile Code and obtaining permanency for the juvenile 
in this case, we instead elect to conduct our own review of the issues 
raised in the no-merit brief. 
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In her twenty-five page brief, respondent’s attorney identified three 
issues that could arguably support an appeal but stated why she believed 
each of those issues lacked merit. Based upon our careful review of the 
issues identified in the no-merit brief in light of our consideration of 
the entire record, we are satisfied that the trial court’s 5 January 2018 
order was supported by competent evidence and based on proper legal 
grounds. Accordingly, we affirm the trial court’s order terminating 
respondent’s parental rights. 


Conclusion 


For the reasons set out above, we hereby affirm the trial court’s 
order terminating respondent’s parental rights. The opinion of the Court 
of Appeals dismissing respondent’s appeal is vacated. 


VACATED. 


IN THE MATTER OF T.N.H. 


No. 92A19 
Filed 16 August 2019 


Termination of Parental Rights—neglected juvenile—sufficiency 
of evidence 
The trial court’s conclusion that grounds existed pursuant to 
N.C.G.S. § 78-1111(a)(9) was sufficient in and of itself to support 
termination of respondent’s parental rights. Furthermore, the trial 
court made sufficient findings in determining that termination was 
in the best interests of the child. 


Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 17 December 2018 by Judge Monica Bousman in District Court, Wake 
County. This matter was calendared in the Supreme Court on 1 August 
2019 but determined on the record and briefs without oral argument pur- 
suant to Rule 30(f) of the North Carolina Rules of Appellate Procedure. 


Office of the Wake County Attorney, by Mary Boyce Wells, for 
petitioner-appellee Wake County Human Services. 


Everett Gaskins Hancock LLP, by Katherine A. King, for appellee 
Guardian ad Litem. 
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Mercedes O. Chut for respondent-appellant mother. 


EARLS, Justice. 


Respondent mother appeals from the trial court’s order terminating 
her parental rights to T.N.H. (Troy).! We affirm. 


On 24 September 2015, Wake County Human Services (WCHS) 
obtained non-secure custody of Troy and his sister, T.B.,2 after receiv- 
ing reports of alleged domestic violence between respondent and Troy’s 
father C.H. WCHS subsequently filed a petition in which it claimed that 
Troy and T.B. were neglected juveniles. The petition claimed that respon- 
dent alleged that C.H. had assaulted her and threatened to kill Troy and 
T.B. WCHS further noted that respondent had a history of sixteen prior 
Child Protective Services (CPS) reports of neglect dating back to 2000. 
Several of respondent’s older children have been removed from her care 
due to neglect and have not been returned to her care. 


On 18 November 2015, based on stipulations made by the parties, 
Troy and T.B. were adjudicated to be neglected juveniles. On 8 January 
2016, the trial court entered a dispositional order in which it left custody 
of Troy and T.B. with WCHS and ordered respondent to comply with an 
out of home family services agreement. Troy and T.B. were placed in 
foster care and respondent was ordered to comply with a visitation plan 
that included visitation to be supervised by WCHS. On 13 September 
2016, the trial court adopted an initial primary permanent plan of reuni- 
fication with a secondary permanent plan of adoption. 


On 10 July 2017, the trial court held a review hearing regarding Troy 
pursuant to N.C.G.S. § 7B-906.1. At that time, Troy had been placed 
with his paternal grandmother, J.H., for approximately eight and a half 
months and was thriving in his placement with her. The trial court found, 
however, that respondent was not making adequate progress towards 
satisfying the requirements of her case plan within a reasonable amount 
of time, that respondent had acted in a manner inconsistent with Troy’s 
health or safety, and that it was unlikely that Troy could return to her 
care within six months. The trial court determined that the best pri- 
mary permanent plan for Troy was guardianship and that Troy should 





1. Apseudonym is used to protect the identity of the juvenile and for ease of reading. 
See N.C. R. App. P. 42(b)(1). 


2. Respondent’s parental rights to T.B. were terminated by order entered on 
6 September 2017. That order is not the subject of this appeal. 
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be placed in the guardianship of J.H. Respondent and C.H. were granted 
visitation with Troy, which was to be supervised and monitored by J.H. 


On 9 January 2018, WCHS received a report that Troy was neglected 
and had received improper supervision. Upon investigation, WCHS 
determined that in December 2017, J.H. had allowed Troy to stay unsu- 
pervised with his parents in a motel room where they had been living, 
in violation of the trial court’s orders. During Troy’s stay with his par- 
ents, he left the motel room and met a man. The man took Troy to a 
store, bought Troy a toy, then took Troy back to his motel room where 
he bathed him, washed his genitals, and took photos of Troy naked. 
Following this incident, J.H. noticed regression in Troy’s behavior and 
Troy told J.H. about the incident. J.H. notified Troy’s father about the 
disclosure and C.H. soon told respondent about the incident. However, 
neither respondent, C.H., or J.H. contacted WCHS to report the sus- 
pected sexual abuse. Troy’s disruptive behavior subsequently became 
so severe that he was hospitalized at UNC Hospital on 21 January 2018 
and transferred to Central Regional Hospital on 24 January 2018. On 
14 February 2018, WCHS obtained non-secure custody of Troy and filed 
a petition alleging that Troy was a neglected juvenile. On 7 June 2018, 
the trial court adjudicated Troy to be a neglected juvenile, terminated 
J.H.’s guardianship, and continued custody with WCHS. Respondent 
was not allowed visitation with Troy. 


On 14 August 2018, WCHS filed a motion to terminate respondent’s 
and C.H.’s parental rights on two grounds. The first ground was neglect. 
See N.C.G.S. § 7B-1111(a)(1) (2017). The second ground was that respon- 
dent’s parental rights with respect to another child had been terminated 
involuntarily and she lacked the ability or willingness to establish a safe 
home. See N.C.G.S. § 7B-1111(a)(9) (2017). The trial court held a hear- 
ing on the motion to terminate on 13 December 2018, but C.H. could not 
attend because he was hospitalized so the hearing was continued as to 
C.H. On 17 December 2018, the trial court entered an order finding that 
the evidence in the case established facts sufficient to support the ter- 
mination of respondent’s parental rights on both grounds alleged in the 
motion. The trial court further concluded it was in Troy’s best interests 
that respondent’s parental rights be terminated. Accordingly, the trial 
court terminated respondent’s parental rights. Respondent gave timely 
notice of appeal to this Court pursuant to N.C.G.S. §§ 7A-27(a)(5) and 
7B-1001(a1)(1). 


Respondent argues on appeal that the trial court erred in terminat- 
ing her parental rights because it did not receive sufficient evidence or 
make adequate findings of fact. 
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Our Juvenile Code provides for a two-stage process for the termi- 
nation of parental rights: the adjudicatory stage and the dispositional 
stage. N.C.G.S. §§ 7B-1109, -1110 (2017). At the adjudicatory stage, the 
petitioner bears the burden of proving by “clear, cogent, and convincing 
evidence” the existence of one or more grounds for termination under 
section 7B-1111(a) of the General Statutes. N.C.G.S. § 7B-1109(e), (f) 
(2017). We review a trial court’s adjudication under N.C.G.S. § 7B-1109 
“to determine whether the findings are supported by clear, cogent 
and convincing evidence and the findings support the conclusions of 
law.” In re Montgomery, 311 N.C. 101, 111, 316 S.E.2d 246, 253 (1984) 
(citing In re Moore, 306 N.C. 394, 404, 293 S.E.2d 127, 133 (1982)). “If 
[the trial court] determines that one or more grounds listed in section 
7B-1111 are present, the court proceeds to the dispositional stage, at 
which the court must consider whether it is in the best interests of the 
juvenile to terminate parental rights.” In re D.L. W., 368 N.C. 835, 842, 788 
8.E.2d 162, 167 (2016) (citing In re Young, 346 N.C. 244, 247, 485 S.E.2d 
612, 614-15 (1997); N.C.G.S. § 7B-1110). 


Here, the trial court made extensive findings of fact in support of its 
determination that grounds existed to support the termination of 
respondent’s parental rights. The court found that respondent had a his- 
tory of CPS reports for neglect and that at least four of her children had 
been removed from her care. Troy was born prematurely at thirty weeks 
and respondent tested positive for both cocaine and marijuana at Troy’s 
birth. Another child of respondent’s was born prematurely at twenty- 
seven weeks and tested positive for cocaine at birth. Over the years 
there were several reports concerning respondent regarding: improper 
care, lack of housing, and substance abuse by respondent and C.H. 
There were also reports that C.H. was violent in the home and that he 
abused drugs in front of respondent’s child. One of respondent’s other 
sons was alleged to have been sexually abused by an individual in the 
neighborhood. Another report alleged that respondent allowed a regis- 
tered sex offender to come into the home and that he sexually assaulted 
one of respondent’s children. 


In addition to past reports of neglect, the court found that Troy 
came into foster care after respondent alleged that C.H. grabbed 
Troy and threatened to “snap off [his] head[.]” C.H. then allegedly bit 
respondent and chased her with a meat cleaver. Despite this violent 
incident, respondent dismissed the domestic violence protective order 
against C.H. Respondent failed to make sufficient progress towards 
reunification with Troy and as a result, Troy’s paternal grandmother J.H. 
was awarded guardianship. However, in 2018 Troy was adjudicated to 
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be a neglected juvenile for the second time after the court found that 
J.H. had allowed Troy’s parents to have unsupervised contact with him, 
which resulted in Troy being sexually abused. The sexual abuse expe- 
rienced by Troy was never reported by respondent, C.H., or J.H. As a 
result, all three individuals were charged with felony child abuse. Troy 
was diagnosed with post-traumatic stress disorder (PTSD) following 
an evaluation due to the sexual abuse. Another physician diagnosed 
Troy with anxiety disorder based on PTSD and noted Troy experienced 
aggression, oppositional behavior, frequent nightmares, and bowel 
incontinence. Despite the physicians’ findings, respondent, C.H., and 
J.H. did not believe that Troy had been sexually abused. 


Finally, the court found during the 2018 adjudication of neglect for 
Troy that respondent had not remedied many of the same problems that 
she faced in the 2015 adjudication of neglect for Troy. Respondent con- 
tinued to lack safe, stable housing, failed to make progress in demon- 
strating appropriate parenting skills, and failed to acquire treatment for 
substance abuse, mental health, and domestic violence. Respondent was 
diagnosed with cocaine, cannabis, and alcohol use disorder. The court 
also found that respondent continued to be incarcerated for the felony 
child abuse charge against her. Because Troy had been adjudicated to 
be neglected twice, the court found that there was a high likelihood that 
Troy would be neglected again if he returned to respondent’s care. 


Findings of fact not challenged by respondent are deemed supported 
by competent evidence and are binding on appeal. Koufman v. Koufman, 
330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991) (citing Schloss v. Jamison, 
258 N.C. 271, 275, 128 S.E.2d 590, 593 (1962)). Moreover, we review only 
those findings necessary to support the trial court’s determination that 
grounds existed to terminate respondent’s parental rights. In re Moore, 
306 N.C. at 404, 293 S.E.2d at 133. 


Our Juvenile Code places a duty on the trial court as the adjudica- 
tor of the evidence. It mandates that “[t]he court shall take evidence, 
find the facts, and shall adjudicate the existence or nonexistence of any 
of the circumstances set forth in G.S. 7B-1111 which authorize the termi- 
nation of parental rights of the respondent.” N.C.G.S. § 7B-1109(e) (2017). 
Section 1A-1, Rule 52(a)(1) of the North Carolina General Statutes pro- 
vides in pertinent part: “In all actions tried upon the facts without a jury 
... the court shall find the facts specially and state separately its conclu- 
sions of law[.]” N.C.G.S. § 1A-1, Rule 52(a)(1) (2017). This Court has held: 


[W]hile Rule 52(a) does not require a recitation of the evi- 
dentiary and subsidiary facts required to prove the ultimate 
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facts, it does require specific findings of the ultimate 
facts established by the evidence, admissions and stipu- 
lations which are determinative of the questions involved 
in the action and essential to support the conclusions of 
law reached. 


Quick v. Quick, 305 N.C. 446, 451-52, 290 S.E.2d 653, 658 (1982) (empha- 
sis in original). 


Respondent makes several challenges to the findings of fact in 
this case. Respondent first argues that findings of fact 9-13, 15, 20-23, 
and 25-27 were improper because they merely recite prior allegations, 
describe what various people not in court, or unidentified, believed about 
certain events, and do not meet the standard for evidentiary findings suf- 
ficient to support conclusions of law. Respondent references a Court of 
Appeals case where the respondent similarly argued that the trial court 
failed to make sufficient findings of fact, but instead merely recited 
the testimony of witnesses at the hearing. See In re C_L.C., 171 N.C. 
App. 438, 445-446, 615 S.E.2d 704, 708 (2005), aff'd per curiam in part 
and disc. rev. improvidently allowed in part, 360 N.C. 475, 628 S.E.2d 
760 (2006). In that case, the Court of Appeals, applying Rule 52(a)(1) 
of the North Carolina Rules of Civil Procedure and this Court’s opinion 
in Quick, determined that: 


While the trial court did include findings of fact that sum- 
marized the testimony, the court also made the necessary 
ultimate findings of fact. There is nothing impermissible 
about describing testimony, so long as the court ultimately 
makes its own findings, resolving any material disputes. 
The testimony summaries were not the ultimate findings 
of fact; those findings were found elsewhere in the order. 


C.L.C., 171 N.C. App. at 446, 615 S.E.2d at 708. Here, the challenged 
findings include procedural facts about the case, for example, finding 
of fact 11 states: “On January 9, 2002 three of [respondent’s] older chil- 
dren were taken into foster care for neglect and those children were not 
returned to the care of [respondent].” In large part they include findings 
of fact from prior orders in the case, such as finding of fact 20: “The par- 
ents did not take sufficient precautions to prevent [Troy] from leaving 
the motel room unaccompanied.” Rather than being summaries of testi- 
mony which occurred in C.L.C., the trial court in this case relied partly 
on evidence from prior proceedings and findings in earlier orders, which 
as discussed below, is proper and appropriate. 
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Respondent further argues that findings 12 and 13 were insufficiently 
explanatory. Specifically, respondent contends that finding of fact 12° 
fails to establish the conditions which led to Troy’s removal in 2012, 
merely stating “concerns with a lack of housing, improper care, and 
substance abuse.” Finding of fact 134 described a report about a sexual 
offender who is “believed” to have sexually abused one of respondent’s 
older children. However, these findings do contain specific allegations 
and they, as well as other findings challenged by respondent, were stipu- 
lated to by respondent when Troy was adjudicated neglected in 2015 
and the trial court made the same findings in its 2015 and 2018 adjudica- 
tions. See In re Ordinance of Annexation No. 1977-4, 296 N.C. 1, 14, 
249 S.E.2d 698, 706 (1978) (“[S]tipulations constitute judicial admissions 
binding on the parties and dispense with the necessity of proving the 
stipulated fact. Such stipulations continue in force for the duration of 
the controversy and preclude the later assertion of a position inconsis- 
tent therewith.” (citations omitted)). Furthermore, respondent did not 
appeal from the trial court’s adjudication order. Therefore, respondent is 
bound by the doctrine of collateral estoppel from re-litigating these find- 
ings of fact. King v. Grindstaff, 284 N.C. 348, 356, 200 S.E.2d 799, 805 
(1973) (Under the doctrine of collateral estoppel, parties “are precluded 
from retrying fully litigated issues that were decided in any prior deter- 
mination and were necessary to the prior determination.”). 


Respondent next argues that the trial court improperly relied on 
findings from dispositional orders, where the evidence was subject to a 
lower standard of proof, to establish that respondent had not made ade- 
quate progress towards reunification and had not corrected the condi- 
tions that led to Troy’s removal. Respondent further contends that WCHS 
did not offer sufficient evidence at the termination hearing to enable the 
trial court to make an independent determination that she had not made 





3. Finding of Fact 12 states: “On April 9, 2009 there were concerns with a lack of 
housing, improper care, and substance abuse on the part of [respondent] and [C.H.]. On 
September 18, 2012 there were concerns that [C.H.] was violent and aggressive in the home 
and that [respondent] and [C.H.] were abusing drugs in the presence of [respondent]’s 
child, [T-.B.].” 


4. Finding of Fact 13 states: “[Troy] was born premature at thirty weeks and [respon- 
dent] tested positive for cocaine and marijuana at [Troy’s] birth. There were also concerns 
that [respondent]’s son [Tq. B.] had been sexually abused by someone in the neighborhood 
and that the family was facing eviction December 27, 2012. On July 5, 2013 there was a 
report that [C.H.] was smoking marijuana on a daily basis in the presence of the children 
and [Troy], who had respiratory problems. On October 14, 2013 there was a report that 
[respondent] was allowing [A.J.] in the home and [A.J.] is a registered sex offender who is 
believed to have sexually assaulted one of [respondent]’s older children.” 
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progress towards satisfying the requirements of her case plan. However, 
the evidence is more extensive than respondent acknowledges. 


A trial court may take judicial notice of findings of fact made in prior 
orders, even when those findings are based on a lower evidentiary stan- 
dard because where a judge sits without a jury, the trial court is pre- 
sumed to have disregarded any incompetent evidence and relied upon 
the competent evidence. Munchak Corp. v. Caldwell, 301 N.C. 689, 694, 
273 S.E.2d 281, 285 (1981). As this Court has stated: 


[E]vidence of neglect by a parent prior to losing custody 
of a child—including an adjudication of such neglect—is 
admissible in subsequent proceedings to terminate paren- 
tal rights. The trial court must also consider any evidence 
of changed conditions in light of the evidence of prior 
neglect and the probability of a repetition of neglect. 


In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984). We agree 
with the Court of Appeals’ precedent holding that the trial court may 
not rely solely on prior court orders and reports but must receive some 
oral testimony at the hearing and make an independent determination 
regarding the evidence presented. In re A.M., J.M., 192 N.C. App. 538, 
541-42, 665 S.E.2d 534, 536 (2008), appeal after remand, 201 N.C. App. 
159, 688 S.E.2d 118 (2009) (unpublished). 


Here, the trial court took judicial notice of the record. We note, how- 
ever, that several of the trial court’s findings of fact regarding respon- 
dent’s lack of progress were not taken from prior dispositional orders, 
which have a lower standard of proof, but from the 2018 adjudicatory 
order in which the findings were proven by the higher standard of “clear 
and convincing evidence.” N.C.G.S. § 7B-805 (2017). In the 2018 adjudi- 
catory order, while recounting the historical facts of the case, the trial 
court found as fact that respondent “did not make sufficient progress 
towards remedying the conditions which brought [Troy] into the cus- 
tody of WCHS and failed to complete the Out of Home Family Services 
Agreement and comply with all of the orders of the Court in order to 
timely reunify with [Troy].” In addition to taking judicial notice of the 
record, the social worker assigned to the case testified at the hearing 
regarding respondent’s historical and current lack of progress, and 
respondent testified that she had not yet taken any parenting classes. 
The trial court’s findings of fact appear to be based, at least in part, on 
testimony provided at the hearing, sufficient to demonstrate that the 
trial court made an independent determination regarding the evidence 
presented. Accordingly, we conclude that respondent’s argument is 
without merit. 


IN THE SUPREME COURT All 


IN RE TN.H. 
[372 N.C. 403 (2019)] 


Respondent alternatively argues that, even assuming arguendo the 
trial court’s findings were not merely based solely on prior dispositional 
orders, the evidence generally does not support findings of fact 15, 28, 
31, 32, 35[a], and 35[b] (the trial court’s order erroneously contained two 
findings of fact 35). Our review of the record evidence indicates that 
there is support for each of these findings. 


For example, the social worker testified in detail and without con- 
tradiction about the events which led to WCHS assuming non-secure 
custody in February 2018. The social worker testified that while Troy 
was placed in guardianship with J.H., respondent was given unsuper- 
vised visitation with Troy in violation of the trial court’s orders and that 
Troy was sexually abused while in respondent’s care. The social worker 
additionally testified as to respondent’s case plan, her persistent failure 
to comply with her case plan, her various diagnoses, and her failure to 
make progress. Finally, the social worker testified that in her opinion, if 
Troy were returned to respondent’s custody, there was a high likelihood 
that there would be a repetition of neglect. 


Respondent specifically argues, regarding finding of fact 15, that 
the trial court erred by finding that she may still be in a relationship 
with C.H. At the termination hearing, when asked whether she and 
C.H. considered themselves to still be “together,” respondent replied: 
“We communicate.” This Court has previously held that it is the trial 
judge’s duty to consider all the evidence, pass upon the credibility of the 
witnesses, and determine the reasonable inferences to be drawn from 
the testimony. In re D.L.W., 368 N.C. at 843, 788 S.E.2d at 167-68. Even 
if an inference that respondent is still “in a relationship” with C.H. is 
not reasonably drawn from the “we communicate” answer, this fact 
is not determinative of the ultimate conclusion that grounds exist to ter- 
minate respondent’s parental rights. In other words, even if respondent 
is no longer in a relationship with C.H., the remaining findings in the 
case are more than sufficient to support the ultimate termination order. 


Respondent further contends that there was no evidence that she 
had no plans “to live independently for the foreseeable future.” Yet, 
respondent herself testified that she planned to live with an aunt upon 
her release from prison and she did not offer any plan for transitioning 
to independent living. Accordingly, we conclude the clear and convinc- 
ing evidence in the record supported the trial court’s findings of fact on 
this point. 


Respondent separately argues that the trial court wholly failed to 
find as fact that Troy was sexually abused. However, the trial court spe- 
cifically found in finding of fact 19 and finding of fact 35 that while in 
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respondent’s care, Troy was sexually abused. Thus, respondent’s con- 
tention is without merit. 


We next turn to whether the trial court’s findings of fact support 
its conclusion that grounds existed to terminate respondent’s paren- 
tal rights. The trial court adjudicated the existence of two grounds to 
terminate respondent’s parental rights. First, neglect under N.C.G.S. 
§ 7B-1111(a)(1). Second, that respondent’s parental rights to another child 
had previously been terminated and respondent lacked the ability or will- 
ingness to establish a safe home for Troy under N.C.G.S. § 7B-1111(a)(9). 
“If either of the [two] grounds aforesaid is supported by findings of fact 
based on clear, cogent and convincing evidence, the order appealed from 
should be affirmed.” In re Moore, 306 N.C. at 404, 293 S.E.2d at 133. 


Section 7B-1111(a)(9) allows for the termination of parental rights 
where “[t]he parental rights of the parent with respect to another child 
of the parent have been terminated involuntarily by a court of competent 
jurisdiction and the parent lacks the ability or willingness to establish a 
safe home.” N.C.G.S. § 7B-1111(a)(9) (2017). A “safe home” is defined by 
the Juvenile Code as one “in which the juvenile is not at substantial risk 
of physical or emotional abuse or neglect.” N.C.G.S. § 7B-101(19) (2017). 


Here, respondent does not dispute that her parental rights to another 
child were terminated by a court of competent jurisdiction. Rather, 
respondent argues the record does not support a finding that she lacked 
the ability or was unwilling to establish a safe home for Troy. The record 
shows that at the time of the termination hearing, respondent was still 
incarcerated with an unknown release date and had no stable home to 
provide for Troy upon her release from incarceration. This Court rec- 
ognizes that “[iJncarceration, standing alone, is neither a sword nor a 
shield in a termination of parental rights decision.” In re M_A.W., 370 
N.C. 149, 153, 804 S.E.2d 518, 517 (2017) (quoting In re P-L.P,, 173 N.C. 
App. 1, 10, 618 S.E.2d 241, 247 (2005), aff'd per curiam, 360 N.C. 360, 625 
S.E.2d 779 (2006)) (citation omitted). However, the record indicates that 
respondent had a history of unstable housing, that she had not satisfac- 
torily completed her case plan, and that Troy was sexually abused while 
in respondent’s care during a time when she was living in a motel room. 
The record further demonstrates that respondent did not believe Troy 
was sexually abused, that she did not report the abuse, that she does not 
understand the trauma that Troy suffered or the seriousness of his men- 
tal health needs, and that she will be unable to meet his needs. We thus 
conclude the record supports the trial court’s finding that respondent 
lacked the willingness or ability to establish a safe home. Accordingly, 
we hold the trial court did not err by concluding that grounds 
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existed pursuant to N.C.G.S. § 7B-1111(a)(9) to terminate respondent’s 
parental rights. 


The trial court’s conclusion that grounds existed pursuant to 
N.C.G.S. § 7B-1111(a)(9) is sufficient in and of itself to support termina- 
tion of respondent’s parental rights. Furthermore, the trial court made 
sufficient findings in determining that the termination of respondent’s 
parental rights was in Troy’s best interest. See N.C.G.S. § 7B-1110(a) 
(2017). Accordingly, we affirm the trial court’s order terminating respon- 
dent’s parental rights. 


AFFIRMED. 
IN THE MATTER OF T.T.E.! 


No. 238A18 
Filed 16 August 2019 


1. Juveniles—delinquency—petition—disorderly conduct—suf- 
ficient allegation 
Where the delinquency petition charging a juvenile with dis- 
orderly conduct substantially tracked the language of the statute, 
N.C.G.S. § 14-288.4, the juvenile and his parents had sufficient 
notice of, and the trial court had subject matter jurisdiction over, 
the charged offense. 


2. Juveniles—delinquency—disorderly conduct—sufficiency of 
evidence 
There was sufficient evidence to withstand a juvenile’s motion 
to dismiss a charge of disorderly conduct where the State pre- 
sented evidence tending to show that the juvenile threw a chair 
at his brother across a high school cafeteria where other students 
were present; the juvenile then ran out of the cafeteria; the juvenile 
cursed at the school resource officer, who handcuffed him; other 
students became involved and cursed at the officer; and the officer 
arrested another student during the confrontation. 


Justice EARLS dissenting. 





1. Pursuant to North Carolina Rule of Appellate Procedure 3.1(a), we use initials to 
refer to the juvenile discussed in this opinion. 
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Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, 818 S.E.2d 324 (N.C. Ct. App. 2018), vacating 
adjudication and disposition orders entered on 27 February 2017 by Judge 
Susan M. Dotson-Smith in District Court, Buncombe County. Heard in the 
Supreme Court on 28 May 2019 in session in the State Capitol Building in 
the City of Raleigh. 


Joshua H. Stein, Attorney General, by Janelle E. Varley, Assistant 
Attorney General, for the State-appellant. 


Glenn Gerding, Appellate Defender, by Heidi E. Reiner, Assistant 
Appellate Defender, for juvenile-appellee. 


MORGAN, Justice. 


This juvenile delinquency case concerns the sufficiency of evidence 
required to survive a juvenile’s motion to dismiss a petition alleging 
disorderly conduct. In light of the relatively low threshold of evidence 
needed to send such a matter to the finder of fact, we conclude that the 
district court here did not err in denying the juvenile’s motion to dis- 
miss that charge. Accordingly, we reverse the decision of the Court of 
Appeals with respect to this issue. 


Factual Background and Procedural History 


On 8 November 2016, two juvenile petitions were filed in the District 
Court, Buncombe County, alleging that the juvenile T.T.E. was delinquent 
because of his commission of the offenses of (1) disorderly conduct and 
(2) resisting a public officer. The disorderly conduct petition alleged that 
the juvenile, a junior at Clyde A. Erwin High School (EHS), “did inten- 
tionally cause a public disturbance at [EHS], Buncombe County NC, by 
engaging in violent conduct. This conduct consisted of throwing a chair 
toward another student in the school’s cafeteria.” The petition regarding 
the allegation of resisting a public officer stated that the juvenile was 
delinquent as a result of “[f]leeing the scene of a disorderly conduct inci- 
dent, resisting the officer’s attempts to escort him to the office, having to 
be handcuffed to be safe, and cursing at the officer.” 


At the adjudication hearing that was conducted on 20 and 23 February 
2017, the State called two witnesses. Deputy Mickey Ray of the Buncombe 
County Sheriff's Office was the school resource officer at EHS on the 
date of the juvenile’s allegedly delinquent behavior. Deputy Ray testi- 
fied that on the date of the incident giving rise to the juvenile petition, 
he was in the cafeteria during “Warrior period,” a time slot during the 
school day when students can receive tutoring and “get to just come 
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out and relax a little bit, maybe hang out in the cafeteria, or hang out on 
other parts of the campus, just to get a little break from everything else.” 
Deputy Ray stated that he saw the juvenile “pick up a chair and throw it 
across the cafeteria” before the juvenile ran out of the room. Deputy Ray 
pursued the juvenile for twenty-five to thirty yards, and once Deputy 
Ray caught up to the student, the officer grabbed the juvenile while still 
behind him. In response to Deputy Ray’s instruction to “come back with 
me,” the juvenile “resisted,” saying, “No. No. No.” 


Deputy Ray brought the juvenile to the school lobby and searched 
him, at which point “all the other kids started trying to get involved.” 
According to the officer's testimony, the juvenile was cursing at Deputy 
Ray, who decided to put handcuffs on the juvenile. Other students also 
began to yell at the officer, and Deputy Ray felt the need to handcuff 
and later to arrest one of the students who had tried to involve himself 
in the situation with the juvenile. When asked, “Based on . . . how the 
other students reacted” to the juvenile’s act of throwing the chair and 
then resisting Deputy Ray’s attempt to stop and question him, whether 
the incident “in any way disrupt[ed] or disturb[ed] the process of the 
school,” specifically with regard to students’ efforts to go to classes, 
Deputy Ray responded, “Yes, sir. Absolutely.” 


Upon further examination at trial, Deputy Ray provided additional 
details about the school cafeteria incident. He related that the juve- 
nile “chucked” the chair underhandly, but he was unable to say whether 
the juvenile had thrown the chair “at” anyone in particular; however, the 
juvenile told Deputy Ray that he had thrown the chair at the juvenile’s 
brother—another EHS student—in the course of “playing or something.” 
Regarding his perception of the juvenile’s intent behind the act of throw- 
ing the chair, Deputy Ray was asked the following question at trial and 
responded as follows: 


Q. Did it appear to you that, based on what you saw 
with the chair throwing incident, that [juvenile] was 
playing, or did it seem like something that was a little 
more violent? 


A. I couldn’t really tell, because just like I told you at 
the beginning, it’s just something I ain’t never seen before 
in my 10 years of working as an SR [school resource offi- 
cer] in the city schools and the county schools. That’s the 
first time I’ve seen something like that. 


On cross-examination, Deputy Ray testified that he did not see 
any students have to duck or otherwise maneuver to avoid the chair 
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thrown by the juvenile. Deputy Ray also tempered the testimony that he 
offered on direct examination by stating that he could not definitively 
say whether the juvenile’s actions were actually disruptive to other stu- 
dents as they went to class. 


In addition to Deputy Ray’s account, the district court also heard 
testimony from the State’s witness Tate McQueen, a history teacher 
and soccer coach at EHS. McQueen did not see the chair-throwing inci- 
dent in the cafeteria but did observe Deputy Ray pursuing the juvenile 
after the occurrence. McQueen followed Deputy Ray in order to pro- 
vide assistance as the situation unfolded. At trial, McQueen offered his 
description of what he observed: 


When I rounded the corner from the main foyer to the lan- 
guage arts, or foreign language hall, I observed Officer Ray 
with a student. At that time, the student was pulling away 
from Officer Ray. I did not see the moment in which they 
first came in contact. I observed Officer Ray telling the stu- 
dent to come with him. The student was pulling away. 


And as the student and Officer Ray were coming back 
into the main foyer towards the office, we had a signifi- 
cant safety issue with students gravitating towards that 
situation. Officer Ray was trying to deal with one student, 
and there were, I would say, three, four, upwards of five 
students that were now engaging in this process. Others 
were stopping instead of going to class. Once that release 
bell rings, they have about five minutes to get to class. If 
you've been to Erwin, you know how expansive our build- 
ing is, so if they are not moving, they are going to be late 
for class. They will be late for instruction. At that time, I 
turned as a buffer for Officer Ray. I was parroting what 
he was saying, which is “Go to class,” while also trying to 
get the student to calm down and stop. There was a lot 
of profanity that was being directed at Officer Ray from 
[juvenile], and there were others. My involvement at that 
point was to plead with the student to please stop, and to 
be calm, and that he was making it worse. “Just stop and 
breathe. You are making it worse.” 


At this point, another student reaches in and physi- 
cally grabs [juvenile] to pull him. Officer Ray is turning 
to tell students to go to class. The student that has made 
contact with [juvenile] to pull him is refusing to go to class 
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and comply. At that point, Officer Ray took a hand and 
grabbed that student and had both students, essentially, 
held. They slid down the wall maybe two feet, maybe 
three, to the conference room. They went in. I went in 
behind them, so I observed that part of the process. 


The juvenile did not testify or present any evidence. Through coun- 
sel, the juvenile moved to dismiss both petitions on the basis that the 
State had presented insufficient evidence to support an adjudication 
of delinquency. 


The district court denied the motion to dismiss and found as fact that 
“[j]Juvenile threw a chair in the cafeteria where students and teacher[s] 
were present and ran away [illegible]. Juvenile refused to cooperate 
with officer when asked and became belligerent. Juvenile delayed the 
investigation and caused a scene instead of cooperating.” The district 
court adjudicated the juvenile to be delinquent for disorderly conduct 
and for resisting a public officer. On 27 February 2017, the district court 
entered an order imposing a Level 1 disposition. The juvenile gave notice 
of appeal. 


In the Court of Appeals, the juvenile argued that his petition for dis- 
orderly conduct under N.C.G.S. § 14-288.4 was defective because it did 
not specify the subsection of the statute that he had allegedly violated. 
The juvenile also challenged on appeal the district court’s denial of his 
motion to dismiss both petitions due to insufficiency of the evidence. 
The entire Court of Appeals panel agreed that the evidence was insuf- 
ficient to support the juvenile’s adjudication of delinquency for resisting 
a public officer, and the court therefore vacated the adjudication and 
disposition for this charge. In re T:T-E., 818 S.E.2d 324, 328-29 (N.C. Ct. 
App. 2018).2 However, the Court of Appeals panel divided regarding the 
sufficiency of the evidence to support the disorderly conduct adjudica- 
tion. The majority agreed with the juvenile that 


[t]he evidence was not sufficient to show that the 
juvenile fought, engaged in violent conduct, or created 
an imminent risk of fighting or other violence. Although 
there were other students in the cafeteria—a very large 
room—when the juvenile threw a chair, no other person 
was nearby, nor did the chair hit a table or another chair or 
anything else. Juvenile then ran out of the cafeteria. This 
is not “violent conduct or . . . conduct creating the threat 





2. The resolution of the alleged offense of resisting a public officer is not before 
this Court. 
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of imminent fighting or other violence.” No one was hurt 
or threatened during the event and juvenile did not esca- 
late the situation by yelling, throwing other things, raising 
fists, or other such conduct that along with the throwing 
of the chair could be construed to indicate escalating vio- 
lent behavior. Throwing a single chair with no other per- 
son nearby and without attempting to hit another person 
and without hitting even any other item in the cafeteria 
is not disorderly conduct as defined by North Carolina 
General Statute § 14-288.4(a)(1). 


Id. at 327-28 (citing and quoting N.C.G.S. § 14-288.4(a)(1)). The Court of 
Appeals consequently vacated the juvenile’s adjudication of delinquency 
on the charge of disorderly conduct as well as the disposition that the 
district court had entered upon that delinquency adjudication. Jd. at 328. 
In light of this outcome, the majority did not address the juvenile’s con- 
tention that there was a fatal defect in the disorderly conduct petition. 


The dissenting judge disagreed with the majority regarding the suffi- 
ciency of the evidence on the charge of disorderly conduct, opining that 


viewing this evidence in the light most favorable to the 
State, the safety resource officer’s testimony that juvenile 
threw a chair, which the juvenile admitted he was throw- 
ing at another student, his brother, provided substantial 
evidence of violent conduct, from which the trial court 
could reasonably determine that juvenile’s act of throwing 
a chair at another student amounted to violent conduct. 


Id. at 330 (Arrowood, J., concurring in part and dissenting in part). 
Regarding the alleged defect in the disorderly conduct petition, the dis- 
senting judge further opined: 


The petition at issue alleged juvenile violated N.C. 
Gen. Stat. § 14-288.4 when he “did intentionally cause 
a public disturbance at Clyde A. Erwin High School, 
Buncombe County NC, by engaging in violent conduct. 
This conduct consisted of throwing a chair toward 
another student in the school’s cafeteria.” Because this 
language closely tracks the statutory language of N.C. 
Gen. Stat. § 14-288.4(a)(1), “[d]isorderly conduct is a pub- 
lic disturbance intentionally caused by any person who 
... [e]ngages in fighting or other violent conduct or in con- 
duct creating the threat of imminent fighting or other vio- 
lence[,]” and the petition lists the offense as N.C. Gen. Stat. 
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§ 14-288.4, I would hold that, based on the totality of the 
circumstances, the petition averred the charge with suf- 
ficient specificity that juvenile was clearly apprised of the 
conduct for which he was charged. See State v. Simpson, 
235 N.C. App. 398, 402-408, 763 S.E.2d 1, 4-5 (2014) (hold- 
ing an indictment was not fatally defective even though 
it did not list which subsection of a statute the defendant 
was charged with violating because it was clear from the 
indictment which subsection was charged). Therefore, 
the petition was not fatally defective, and the trial court 
had jurisdiction to enter the adjudication and disposition 
orders against juvenile. 


Id. at 329-30. 


The State filed a motion for temporary stay and a petition for writ of 
supersedeas on 1 August 2018. This Court allowed the motion to stay on 
2 August. On 21 August 2018, the State filed its notice of appeal in this 
Court based upon the dissent in the lower appellate court. We allowed 
the State’s petition for writ of supersedeas on 4 September 2018. 


Analysis 


[1] As an initial matter, we briefly address the question of whether the 
delinquency petition charging disorderly conduct sufficiently alleged a 
violation of N.C.G.S. § 14-288.4. “[A] petition in a juvenile action serves 
essentially the same function as an indictment in a felony prosecution 
and is subject to the same requirement that it aver every element of a 
criminal offense, with sufficient specificity that the accused is clearly 
apprised of the conduct for which he is being charged.” In re Griffin, 
162 N.C. App. 487, 493, 592 S.E.2d 12, 16 (2004); see also In re Burrus, 
275 N.C. 517, 530, 169 S.E.2d 879, 887 (1969) (“Notice must be given in 
juvenile proceedings which would be deemed constitutionally adequate 
in a civil or criminal proceeding; that is, notice must be given the juvenile 
and his parents sufficiently in advance of scheduled court proceedings 
to afford them reasonable opportunity to prepare, and the notice must 
set forth the alleged misconduct with particularity.” (citation omitted)), 
aff'd sub nom. McKeiver v. Pennsylvania, 403 U.S. 528 (1971) (plurality 
opinion). As the dissenting opinion in the present case correctly noted, 
the petition here closely tracked the language of N.C.G.S. § 14-288.4. This 
Court has long held that 


the “true and safe rule” for prosecutors in drawing indict- 
ments is to follow strictly the precise wording of the statute 
because a departure therefrom unnecessarily raises doubt 
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as to the sufficiency of the allegations to vest the trial court 
with jurisdiction to try the offense. Nevertheless, it is not 
the function of an indictment to bind the hands of the State 
with technical rules of pleading; rather, its purposes are to 
identify clearly the crime being charged, thereby putting 
the accused on reasonable notice to defend against it and 
prepare for trial, and to protect the accused from being 
jeopardized by the State more than once for the same 
crime. Thus, .. . an indictment shall not be quashed “by 
reason of any informality or refinement” if it accurately 
expresses the criminal charge in “plain, intelligible, and 
explicit” language sufficient to permit the court to render 
judgment upon conviction. 


State v. Sturdivant, 304 N.C. 298, 310-11, 283 S.E.2d 719, 731 (1981) 
(footnote and citations omitted). Here, the State followed the articu- 
lated “true and safe rule” by substantially employing the terminology 
of N.C.G.S. § 14-288.4 in the delinquency petition that initiated the 
disorderly conduct action. Because the petition averred the offense 
of disorderly conduct with sufficient specificity to clearly apprise the 
juvenile here of the offense with which he was charged, the district 
court was properly cloaked with subject-matter jurisdiction over this 
alleged offense. 


[2] With the jurisdictional issue having been addressed, we turn to the 
substantive issue regarding the sufficiency of the evidence presented by 
the State at trial to withstand the juvenile’s motion to dismiss. 


This Court performs de novo review of the denial of a motion to 
dismiss for insufficiency of the evidence in order to determine “only 
whether there is substantial evidence of each essential element of 
the offense charged and of the defendant being the perpetrator of the 
offense.” State v. Turnage, 362 N.C. 491, 493, 666 S.E.2d 753, 755 (2008) 
(emphasis added) (quoting State v. Crawford, 344 N.C. 65, 73, 472 S.E.2d 
920, 925 (1996)); see also, e.g., State v. Hunt, 365 N.C. 432, 436, 722 
S.E.2d 484, 488 (2012). “Substantial evidence is relevant evidence that 
a reasonable mind might accept as adequate to support a conclusion.” 
Turnage, 362 N.C. at 493, 666 S.E.2d at 755 (quoting Crawford, 344 N.C. 
at 73, 472 S.E.2d at 925). In undertaking this determination, “[a]ny con- 
tradictions or conflicts in the evidence are resolved in favor of the State, 
and evidence unfavorable to the State is not considered.” State v. Miller, 
363 N.C. 96, 98, 678 S.E.2d 592, 594 (2009) (citations omitted). “[S]o long 
as the evidence supports a reasonable inference of the defendant’s guilt, 
a motion to dismiss is properly denied even though the evidence also 
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‘permits a reasonable inference of the defendant’s innocence.’ ” Id. at 99, 
678 S.E.2d at 594 (quoting State v. Butler, 356 N.C. 141, 145, 567 S.E.2d 
137, 140 (2002)). 


“Disorderly conduct is a public disturbance intentionally caused 
by any person who” perpetrates one or more acts listed in the General 
Statutes. N.C.G.S. § 14-288.4(a) (2017). In the case at bar, the disorderly 
conduct petition averred that the juvenile was delinquent for a violation 
of section 14-288.4(a)(1). Although the juvenile petitions did not specifi- 
cally cite subdivision (a)(1) of that statute, we note that the juvenile’s 
alleged act of “throwing a chair toward another student in the school’s 
cafeteria” placed him in the category of “any person who .. . [e]ngages 
in fighting or other violent conduct or in conduct creating the threat of 
imminent fighting or other violence.” Jd. § 14-288.4(a)(1). A “public dis- 
turbance” is defined as: 


Any annoying, disturbing, or alarming act or condition 
exceeding the bounds of social toleration normal for the 
time and place in question which occurs in a public place 
or which occurs in, affects persons in, or is likely to affect 
persons in a place to which the public or a substantial 
group has access. The places covered by this definition 
shall include, but not be limited to, highways, transport 
facilities, schools, prisons, apartment houses, places of 
business or amusement, or any neighborhood. 


Id. § 14-288.1(8) (2017) (emphasis added). Accordingly, this Court must 
determine whether, as we view the evidence in the light most favorable 
to the State and give the State the benefit of every reasonable infer- 
ence, see Miller, 363 N.C. at 98, 678 S.E.2d at 594, substantial evidence 
was presented at the adjudication hearing that the juvenile perpe- 
trated an “annoying, disturbing, or alarming act or condition exceed- 
ing the bounds of social toleration normal for the time and place” by 
means of “[e]ngag[ing] in fighting or other violent conduct or in con- 
duct creating the threat of imminent fighting or other violence.” N.C.G.S. 
§§ 14-288.1(8), -288.4(a)(1). 


The juvenile contends that the evidence presented by the State could 
support an inference that he was simply engaged in horseplay with his 
brother, that he did not intend to harm any person or property, and that 
he did not actually cause harm to any person or property. While we do 
not disagree that such inferences could be drawn from the evidence, 
any contradictions or conflicts in the evidence are resolved in favor of 
the State on a motion to dismiss for insufficiency of the evidence. The 
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juvenile’s misconstruction of the law is likewise exhibited in the erro- 
neous conclusion of the Court of Appeals majority that “[t]hrowing a 
single chair with no other person nearby and without attempting to hit 
another person and without hitting even any other item in the cafeteria 
is not disorderly conduct as defined by North Carolina General Statute 
§ 14-288.4(a)(1).” In re T.T.E., 818 S.E.2d at 328 (majority opinion). 
Based on its own review of the evidence presented at the adjudication 
hearing, the majority of the lower appellate court erroneously decided 
to ultimately determine whether the juvenile committed the offense of 
disorderly conduct. But the proper question before the district court, the 
Court of Appeals, and now this Court, when considering the juvenile’s 
motion to dismiss based on all of the evidence presented at the adjudi- 
cation hearing, which must be viewed in the light most favorable to the 
State, is whether the evidence merely could support an inference that 
the juvenile committed the offense of disorderly conduct. See Miller, 
363 N.C. at 98, 678 S.E.2d at 594. 


In the light most favorable to the State, the evidence presented at 
the adjudication hearing tended to show that the juvenile threw a chair 
at his brother across the EHS cafeteria where other students were pres- 
ent. The juvenile then ran out of the cafeteria and through the school’s 
hallways. The juvenile’s behavior occurred during a part of the school 
day when students were not in class and were allowed to move rela- 
tively freely about the campus in order to receive tutoring and to relax. 
As a result, a number of EHS students were able to observe the inter- 
action between the juvenile and Deputy Ray after the school resource 
officer saw the juvenile throw the chair and after the deputy was able 
to successfully pursue the juvenile. While the school resource officer 
executed his responsibilities which included a search of the juvenile, 
the juvenile cursed at the deputy. After the school resource officer opted 
to place the juvenile in handcuffs, other students also directed profane 
words toward the deputy in raised voices and became actively involved 
in the interaction between the two, resulting in the officer handcuffing 
and arresting another EHS student. The deputy considered the juve- 
nile’s act of throwing the chair as constituting conduct that disrupted 
or disturbed the process of school, including the efforts of students to 
attend their classes in a timely fashion. EHS faculty member McQueen 
described the circumstances as constituting “a significant safety issue 
with students gravitating towards that situation” to the extent that the 
teacher and coach “turned as a buffer for Officer Ray.” 


Upon viewing this evidence in the light most favorable to the State 
and giving the State the benefit of every reasonable inference as required 
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by Miller, we conclude that substantial evidence was presented at the 
adjudication hearing that the juvenile perpetrated an “annoying, disturb- 
ing, or alarming act... exceeding the bounds of social toleration normal 
for” Clyde A. Erwin High School during the course of the instructional 
day through a public disturbance as defined by N.C.G.S. § 14-288.1(8) by 
“engaging in violent conduct” by “throwing a chair toward another stu- 
dent in the school’s cafeteria.” As a result, the juvenile petition alleged a 
violation of N.C.G.S. § 14-288.4, which defines the public disturbance of 
disorderly conduct. The evidence presented by the State was sufficient 
to warrant the denial of the juvenile’s motion to dismiss the petition that 
alleged his commission of the delinquent act of disorderly conduct. In 
applying the Miller standard to the current case, the district court prop- 
erly denied the juvenile’s motion to dismiss. 


Based on the foregoing considerations, as to the issue before this 
Court on appeal, namely, whether the Court of Appeals majority erred 
in holding that the State’s evidence was insufficient to support the adju- 
dication for disorderly conduct, the decision of the Court of Appeals is 
reversed. Accordingly, we reverse the decision of the Court of Appeals 
vacating the adjudication and disposition orders relating to that offense. 
The Court of Appeals decision to vacate the adjudication and disposi- 
tion orders entered in regard to the charge of resisting a public officer 
remains undisturbed. 


REVERSED. 
Justice EARLS, dissenting. 


Here the State presented evidence that a high school student threw 
a chair in his school cafeteria. Beyond the basic fact that a chair was 
thrown, the State’s sole witness to this event, the school’s resource offi- 
cer, provided few details regarding the specifics of this chair-throwing, 
save that the chair did not hit anyone, that the officer did not see anyone 
moving to avoid being hit by the chair, and that the officer could not say, 
despite being very close to the student, whether there was any risk of 
the chair striking any other person or object in the cafeteria. The offi- 
cer testified that the student later told him that the student had thrown 
the chair “at his brother because they were playing or something.” 
The majority considers this testimony to be substantial evidence from 
which a rational juror could find—beyond a reasonable doubt—that the 
student, T.T-E., is guilty of the Class 2 misdemeanor offense of disor- 
derly conduct on the basis that he intentionally caused a public distur- 
bance by engaging in violent conduct. Either the majority is adopting 
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an uncommonly broad view of what constitutes violent conduct, or, in 
applying what it deems a “relatively low threshold” for sufficiency of the 
evidence,! the majority is mistaking evidence that raises a mere suspi- 
cion of guilt for substantial evidence. In any event, because I conclude 
that the State presented insufficient evidence that T.T.E. committed the 
offense of disorderly conduct by intentionally causing a public distur- 
bance by engaging in violent conduct, I respectfully dissent. 


“Disorderly conduct” is a criminal offense defined as “a public dis- 
turbance[2] intentionally caused by any person who” commits any of the 
acts set forth in N.C.G.S. § 14-288.4(a)(1)-(8), including, inter alia, any 
person who: 


(1) Engages in fighting or other violent conduct or in 
conduct creating the threat of imminent fighting or other 
violence. 


(6) Disrupts, disturbs or interferes with the teaching of 
students at any public or private educational institution 
or engages in conduct which disturbs the peace, order or 
discipline at any public or private educational institution 
or on the grounds adjacent thereto. 


N.C.G.S. § 14-288.4(a)(1), (6) (2017). Here, Deputy Mickey Ray of the 
Buncombe County Sheriff’s Office filed a petition in district court on 
8 November 2016 alleging that T.T.E. was a delinquent juvenile because 
he had committed the Class 2 misdemeanor offense of disorderly con- 
duct by “intentionally caus[ing] a public disturbance at Clyde A. Erwin 
High School, Buncombe County NC, by engaging in violent conduct. 
This conduct consisted of throwing a chair toward another student in 
the school’s cafeteria.” 





1. The majority cites no precedent for the assertion that the sufficiency of evidence 
standard requires only a “relatively low threshold” of evidence. 


2. As the majority notes, a “public disturbance” is defined as: 


Any annoying, disturbing, or alarming act or condition exceeding the 
bounds of social toleration normal for the time and place in question 
which occurs in a public place or which occurs in, affects persons in, or 
is likely to affect persons in a place to which the public or a substantial 
group has access. The places covered by this definition shall include, but 
not be limited to, highways, transport facilities, schools, prisons, apart- 
ment houses, places of business or amusement, or any neighborhood. 


N.C.G.S. § 14-288.1 (2017). 
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The majority concludes that although the disorderly conduct petition 
did not specify which of the various subsections of N.C.G.S. § 14-288.4(a) 
was at issue, the petition gave sufficient notice to T.T.E. of the specific 
conduct and offense for which he was being charged because it closely 
tracked the language of N.C.G.S. § 14-288.4(a)(1) (“Engages in . . . violent 
conduct”). Assuming arguendo that T.T.E. did have sufficient notice that 
he was being charged under (a)(1),? the State was, as a result, necessar- 
ily limited to proceeding on what was alleged in the petition—namely, 
that T.T.E. intentionally committed the offense of disorderly conduct 
under (a)(1) by “engaging in violent conduct,” specifically “by throwing 
a chair toward another student in the cafeteria.” 


Accordingly, the State was required to present substantial evidence 
that T.T-E. intentionally caused a public disturbance by engaging in vio- 
lent conduct by throwing a chair toward another student in the cafeteria. 
See State v. Barnes, 345 N.C. 146, 148, 478 S.E.2d 188, 189 (1996) (stating 
that a “motion to dismiss must be allowed unless the State presents sub- 
stantial evidence of each element of the crime charged” (quoting State 
v. Davis, 340 N.C. 1, 11, 455 S.E.2d 627, 632, cert. denied, 516 U.S. 846 
(1995))). “Evidence is not substantial if it arouses only a suspicion about 
the fact to be proved, even if the suspicion is strong.” State v. Sumpter, 
318 N.C. 102, 108, 347 S.E.2d 396, 399 (1986) (citing State v. Malloy, 309 
N.C. 176, 179, 305 S.E.2d 718, 720 (1983)); see also State v. Turnage, 362 
N.C. 491, 494, 666 S.E.2d 758, 755 (2008) (“A motion to dismiss should be 
granted, however, ‘where the facts and circumstances warranted by the 
evidence do no more than raise a suspicion of guilt or conjecture since 
there would still remain a reasonable doubt as to defendant’s guilt.’ ” 
(quoting State v. Stone, 323 N.C. 447, 452, 373 S.E.2d 430, 433 (1988))). 
While the majority, in its discussion of the applicable de novo standard 
of review, correctly notes that “[s]ubstantial evidence is relevant evi- 
dence that a reasonable mind might accept as adequate to support a con- 
clusion,” Turnage, 362 N.C. at 493, 666 S.E.2d at 755 (citation omitted), 
it is helpful to bear in mind the nature of this “conclusion” that must be 
adequately supported. Specifically, “[s]ubstantial evidence is evidence 
from which any rational trier of fact could find the fact to be proved 
beyond a reasonable doubt.” Sumpter, 318 N.C. at 108, 347 S.E.2d at 399 
(emphasis added) (citing State v. Pridgen, 313 N.C. 80, 94-95, 326 S.E.2d 





3. It is worth noting, however, that the State attempted to prove T.T.E.’s guilt at the 
adjudicatory hearing under both (a)(1) and (a)(6) (“Disrupts, disturbs or interferes with 
the teaching of students at any public or private educational institution or engages in con- 
duct which disturbs the peace, order or discipline at any public or private educational 
institution or on the grounds adjacent thereto.”). 
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618, 627 (1985)); see also State v. Trull, 349 N.C. 428, 447, 509 S.E.2d 
178, 191 (1998) (“A defendant’s motion to dismiss must be denied if the 
evidence considered in the light most favorable to the State permits a 
rational jury to find beyond a reasonable doubt the existence of each 
element of the charged crime and that defendant was the perpetrator.” 
(citation omitted)). After all, the evidentiary standard in a juvenile delin- 
quency proceeding is the same as that in adult criminal proceedings. 
See N.C.G.S. § 7B-2409 (2017) (“The allegations of a petition alleging the 
juvenile is delinquent shall be proved beyond a reasonable doubt.”); see 
also, e.g., In re A.N.C., Jr., 225 N.C. App. 315, 324, 750 S.E.2d 835, 841 
(2013) (“A ‘juvenile is therefore entitled to have the evidence evaluated 
by the same standards as apply in criminal proceedings against adults.’ ” 
(quoting In re Heil, 145 N.C. App. 24, 28, 550 S.E.2d 815, 819 (2001))). 


The only evidence presented here by the State concerning T.T.E’s 
actions in the cafeteria was the testimony of Deputy Ray, who was the 
school resource officer for Clyde A. Erwin High School at the time of 
the incident. Although Ray was an eyewitness to the chair-throwing, 
as discussed further below, the most salient part of his testimony with 
respect to the offense charged was his second-hand relation of what 
T.T.E. told him after the incident: 


Q. And did [T.T.E.] ever tell you why he threw the chair? 


A. He said he was - him and his brother -- he said he threw 
it at his brother because they were playing or something. 


THE WITNESS: [T-.T.E.] told me that him and his brother 
was having some issues, or were playing or something. 
And he threw the chair at his brother. 


Q. So students would not have been disrupted, in that 
they weren’t in that area to begin with, correct? 


A. Yes, there was students there. At one particular time, 
there were students. They were not -- at the time that he 
threw the chair, I don’t know if there was students at that 
particular time or not, because they were running from 
him, each other. They were playing -- horse playing with 
each other. 


Q. Okay. So let’s go back. Now we have students horse 
playing. So who was horse playing with whom? 
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A. Well, according to his statement, after I talked to him 
and asked him what happened, he said that him and his 
brother was horse playing or he was doing something with 
his brother. And they were going at it. 


Viewing it in the light most favorable to the State, Ray’s testimony in this 
respect can fairly be said to raise a suspicion that T.T.E. engaged in vio- 
lent conduct, but no more than a suspicion. For instance, any inference 
from this testimony alone that T.T.E. was attempting to strike or injure 
his brother with the chair, would not be one from which a rational jury 
could find such facts beyond a reasonable doubt. I cannot conclude that 
on the basis of this second-hand relation of T.T.E.’s out of court state- 
ments—to the effect that T.T.E. threw a chair at his brother because they 
were playing or something—any rational trier of fact could find beyond 
a reasonable doubt that T.T.E. intentionally threw a chair in a manner 
that constituted violent conduct in order to cause a public disturbance. 


Certainly, there are ways in which throwing a chair would conceiv- 
ably constitute violent conduct. Yet, unless the majority intends to hold 
that throwing a chair in a school cafeteria is per se violent conduct,‘ the 





4. This notion was rejected by the Court of Appeals majority below. Misconstruing 
that part of the opinion, the majority here asserts that the majority below “erroneously 
decided to ultimately determine whether the juvenile committed the offense of disorderly 
conduct.” A fair reading of the Court of Appeals majority’s decision, however, clearly 
shows that the court was not purporting to adjudicate an ultimate issue of fact, but rather 
concluded that the State’s evidence only gave rise to a reasonable inference that a chair 
was thrown, which, without more, is not violent conduct as a matter of law and is there- 
fore insufficient evidence to be presented to the jury: 


The State contends the evidence shows “arguably violent conduct” 
because if the juvenile had thrown the chair at another student and Zf it 
hit them, “it presumably would have hurt them.” 


Although we view the evidence in the light most favorable to the State, 
we do not go so far as to come up with hypothetical events that could 
have happened if juvenile actually did something in addition to what the 
actual evidence shows. ... The State simply asks we infer too much from 
the evidence it presented. 


The evidence was not sufficient to show that the juvenile fought, engaged 
in violent conduct, or created an imminent risk of fighting or other vio- 
lence. Although there were other students in the cafeteria—a very large 
room—when the juvenile threw a chair, no other person was nearby, nor 
did the chair hit a table or another chair or anything else. Juvenile then 
ran out of the cafeteria. This is not “violent conduct or... conduct creat- 
ing the threat of imminent fighting or other violence.” No one was hurt 
or threatened during the event and juvenile did not escalate the situa- 
tion by yelling, throwing other things, raising fists, or other such conduct 
that along with the throwing of the chair could be construed to indicate 
escalating violent behavior. Throwing a single chair with no other person 
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specifics would seem necessary: How far and high did the chair travel? 
Was the chair thrown overhand or underhand? Was the chair moving fast 
or slow? Was the chair thrown with great force? How big was the chair? 
Did the chair make a loud crash? Was T.T.E. trying to hit his brother, or 
anyone or anything else? Was his brother waiting to catch the chair? 
Did the chair come close to hitting anything? The sole eyewitness to 
testify at the hearing on this issue, Deputy Ray, did provide the answers 
to a few of these questions. Of course, viewing his testimony in the light 
most favorable to the State, Ray’s description of the event itself must 
largely be ignored as it tends to contradict the State’s suggestion that 
that this chair-throwing amounted to violent conduct. See State v. Miller, 
363 N.C. 96, 98, 678 S.E.2d 592, 594 (2009) (stating that “evidence unfa- 
vorable to the State is not considered” (citing State v. Parker, 354 N.C. 
268, 278, 553 S.E.2d 885, 894 (2001), cert. denied, 535 U.S. 1114 (2002))). 


According to Ray, the incident happened during “Warrior period . . . 
where all the students get to just come out and relax a little bit, maybe 
hang out in the cafeteria.” Ray was at the cafeteria wall, “just standing 
there observing” the 50 or 60 students in the cafeteria at that time. Near 
the end of Warrior period, Ray saw T.T.E. pick up a chair and throw it “in 
an underhanded motion.” According to Ray, “I noticed [T.T.E.] pick up a 
chair and throw it across the cafeteria, kind of like, throw it across. .. . I 
saw him pick up the chair, I thought he was just going to move it, but he 
kind of picked it up and chucked it.” Ray testified: 


Q. And you testified that this is in a cafeteria full of stu- 
dents -- about 50 or 60 students, correct? 


A. Yes. 


Q. And none of these students were touched with the 
chair? 
A. No. Because -- 


Q. Did you see any students ducking from the chair being 
thrown across the cafeteria? 


A. No. I didn’t see any of that. 


nearby and without attempting to hit another person and without hitting 
even any other item in the cafeteria is not disorderly conduct as defined 
by North Carolina General Statute § 14-288.4(a)(1). We vacate juvenile’s 
adjudication and disposition for disorderly conduct. 


Inve T.T-E., 818 S.E.2d at 327-28 (citations omitted) (second alteration in original). 
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After throwing the chair, T.T.E. “ran out of the cafeteria, and ran down 
to the foreign language halls.” Ray testified that when T.T.E. threw the 
chair, he was “very close by” to T.T.E. and that T.T.E. was “pretty much, 
within [his] full range of sight.” Despite his close proximity to T.T.E., Ray 
had few other details to offer: 


Q. And did he throw it at anybody in particular, that you 
know of? 


A. I can’t remember, to be honest. 


Q. Did it appear to you that, based on what you saw with 
the chair throwing incident, that [T.T.E.] was playing, or 
did it seem like something that was a little more violent? 


A. Icouldn’t really tell[.] 


Q. ... Were any of the tables hit, whenever this chair 
was moved? 


A. Ican’t recall. 


Q. Do you know if any of the chairs were hit, due to the 
chair being moved or thrown? 


A. I can’t recall. Once he threw the chair, I turned around 
and went out, after he ran. 


Q. Okay. So let’s stop right there. Can you remember, if 
you recall, what was [T.T.E.] looking at when the chair 
was thrown? 


A. Well, he looked down to pick up the chair, and he 
picked it up and threw it. 


Q. And there were no children in his general vicinity, 
correct? 


A. I can’t really - I can’t tell. 


Thus, Ray’s description of the event does little to bolster what is missing 
from T.T.E.’s out of court statement—that is explain what, exactly, about 
this chair-throwing made it violent conduct done intentionally to cause 
a public disturbance. 
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The majority, perhaps recognizing the paucity of evidence concern- 
ing the actual throwing of the chair, devotes considerable attention to 
the evidence regarding what occurred after the chair was thrown in 
the cafeteria, when the “6’3-and-a-half’ Deputy Ray chased down the 
“5 foot” tall T.T.E. in the foreign language hallway, “snuck up on him” and 
grabbed him by the sweatshirt, then “brought him back up to the main 
lobby where [Ray] put him on the wall, just to search him, and then put 
cuffs on him.” It was at that point that T.T.E. “started cussing, calling 
[Ray] all kind of names” and was “when all the other kids started trying 
to get involved.”> According to Ray, “Another guy, I had to handcuff him 
also, because he was trying to keep me from, you know, getting -- just, 
you know, detaining him. So, he came up behind me, and I grabbed him 
and put him on the wall also.” This evidence was relevant to defendant’s 
adjudication for the charge of resisting a public officer, which the Court 
of Appeals unanimously vacated for insufficient evidence, In re T.T-E., 
818 S.E.2d 324, 328-29 (2018), and which, because the State did not seek 
further review of that decision, is not before this Court. This evidence 
presumably would have been relevant had the State elected to adjudi- 
cate T.T.E. for disorderly conduct under a different section of N.C.G.S. 
§ 14-288.4 and for conduct separate from that listed in the petition. This 
evidence, however, is irrelevant as to whether T.T.E. intentionally caused 
a public disturbance by engaging in violent conduct “by throwing a chair 
toward another student in the cafeteria.” 





5. The majority states that “[t]he deputy considered the juvenile’s act of throwing 
the chair as constituting conduct that disrupted or disturbed the process of school, includ- 
ing the efforts of students to attend their classes in a timely fashion.” This portion of the 
hearing was, in part, an attempt by the prosecutor to elicit testimony regarding N.C.G.S. 
§ 14-288.4(a)(6), which was not alleged in the petition. More importantly, however, this 
statement was referring, not to the throwing of the chair in the cafeteria, of which there 
was no evidence concerning any disruption, but rather to T.T.E.’s conduct in the hallway 
when being detained by Ray: 


Q. Now, as [T.T.E.] was pulling away from you and yelling at you, what 
duty were you trying to perform? 


A. Iwas trying to detain him and bring him back to the office to sit down 
and have a discussion with the administrators and do what I needed to 
do. And at that point in time, he was resisting and didn’t want to come. 


Q. Based on your view of how the other students reacted to all of this as 
it was going on, did it, in your opinion, in any way disrupt or disturb the 
process of the school 


A. Absolutely. 
Q. - by which I mean, going back to classes? 


A. Yes, sir. Absolutely. 
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Indeed, much of the issue in this case stems from the fact while the 
petition limited the State to adjudicating T.T-E. for disorderly conduct 
based on his actions in the cafeteria, the State sought in earnest to adju- 
dicate T.T.E. for his conduct after he threw the chair and left the cafete- 
ria. For instance, at the hearing, the State argued in closing: 


When that one student throws a chair, and then 50 or 60 
students see the deputy standing up against the wall with 
his arms crossed, and doesn’t do anything, now chair 
throwing is okay in the school cafeteria. So he goes down 
there to address that situation, make sure it doesn’t hap- 
pen again. And then it blew way out of proportion. It did 
not have to do that. Cuffs did not have to get involved. 
This did not -- this whole thing did not have to happen. 
It could’ve just been a quick, “Hey, what’s going on? You 
horsing around? Well, don’t do that anymore.” But it was 
[T.T.E.] that elevated that situation. 


Violent conduct is not just picking up a chair and 
removing it from the floor entirely, but also when you are 
standing in a hallway, surrounded by a bunch of students, 
a crowd, and telling an officer, “Fuck you. You ain’t shit,” 
and physically fighting with him. Now, that’s absolutely 
disorderly conduct. 


Certainly, “chair throwing . . . in the school cafeteria” is normally not 
acceptable conduct, and schools have disciplinary measures to address 
it. There are, however, countless situations in which such behavior falls 
short of “fighting or other violent conduct.” When the State seeks to 
invoke criminal processes on the basis of such conduct, it must pres- 
ent substantial evidence that the conduct amounts to a criminal offense. 
Here the State failed to do so. Accordingly, I dissent. 
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IN THE MATTER OF Z.L.W., Z.M.W. 


No. 116A19 
Filed 16 August 2019 


Termination of Parental Rights—disposition—not an abuse 
of discretion 
The trial court did not abuse its discretion by concluding that 
termination of respondent’s parental rights was in the best interests 
of two children. The trial court appropriately considered the factors 
stated in N.C.G.S. § 78-1110(a) when determining their best inter- 
ests, and the determination that respondent’s strong bond with the 
children was outweighed by other factors was not manifestly unsup- 
ported by reason. 


On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) to review an 
order entered on 12 December 2018 by Judge Doretta L. Walker in District 
Court, Durham County. This matter was calendared in the Supreme 
Court on 1 August 2019 but determined on the record and briefs with- 
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 


The Law Office of Derrick J. Hensley, PLLC, by Derrick 
J. Hensley, Esq., and Senior Assistant County Attorney 
Bettyna Belly Abney, for petitioner-appellee Durham County 
Department of Social Services. 


Daniel Heyman for appellee Guardian ad Litem. 


Mary McCullers Reece for respondent-appellant father. 


NEWBY, Justice. 


Respondent appeals from the trial court’s order terminating his 
parental rights to Z.L.W. and Z.M.W. (Zena and Zadie).! We affirm. 


On 19 March 2015, the Durham County Department of Social Services 
(DSS) filed a petition alleging that Zena and Zadie were neglected juve- 
niles. DSS had received a Child Protective Services report on 9 June 2014 





1. Pseudonyms are used to protect the identities of the juveniles and for ease of 
reading. See N.C. R. App. P. 42(b)(1). 
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claiming that respondent, the father of the juveniles, was “extremely 
violent” with the juveniles’ mother in their presence and had given her 
a black eye. The person who filed the report expressed concern that 
respondent might kill the juveniles and their mother. The person further 
reported an incident during which respondent drove off recklessly with 
the juveniles in the car while they were not safely secured and that respon- 
dent had threatened to fire multiple gun shots at the mother’s residence. 


DSS began providing services in July 2014. Respondent was required 
to complete a mental health and substance abuse assessment, engage 
in domestic violence counseling, and participate in a parent education 
program. In August 2014, respondent tested positive for marijuana. 
In September 2014, he completed a substance abuse assessment, but 
declined a drug screen. Respondent was referred to Carolina Outreach 
for mental health services, but could not be reached at the contact num- 
bers he provided to social workers. Respondent also failed to attend a 
parenting education program. At the time the neglect petition was filed, 
respondent was in the Durham County Detention Center facing criminal 
charges of assault on a female, driving while license revoked, larceny, 
and second-degree trespassing. 


On 5 May 2015, the trial court adjudicated Zena and Zadie neglected 
based on findings of fact as stipulated by the parties. The trial court 
ordered that custody remain with their mother and required both the 
mother and respondent to comply with a case plan to correct the condi- 
tions that led to the adjudication of neglect. 


On 4 November 2015, the trial court entered a review order in which 
it found that respondent failed to participate in mental health or sub- 
stance abuse services and used profanity when speaking with a DSS 
social worker. During a hearing on 3 February 2016, the juveniles’ mother 
tested positive for cocaine. On 3 March 2016, the trial court entered a 
review order noting the mother’s continued use of illegal substances and 
granting custody of Zena and Zadie to their maternal grandmother. 


In a review order entered on 27 April 2016, the trial court found 
that respondent had not complied with recommended services. In June 
2016, the maternal grandmother could no longer provide housing for 
Zena and Zadie, and she made arrangements for the paternal grand- 
mother to provide care for the juveniles. In a review order entered on 
12 September 2016, the trial court granted DSS legal custody, but ordered 
that Zena and Zadie continue to reside with the paternal grandmother. 
The placement ended, however, after respondent took Zena and Zadie 
out of the paternal grandmother’s home during an unauthorized visit. In 
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a permanency planning review order entered on 20 October 2017, the 
trial court ceased reunification efforts and ordered DSS to file a petition 
to terminate respondent’s and the mother’s parental rights. 


On 29 June 2017, DSS filed a motion and petition to terminate 
respondent’s and the mother’s parental rights on the grounds of neglect, 
willful failure to make reasonable progress, and failure to pay sup- 
port. See N.C.G.S. § 7B-1111(a)(1)-(8) (2017). DSS additionally alleged 
that respondent had failed to legitimize Zena. See id. § 7B-1111(a)(5) 
(2017). On 10 April 2018, the mother relinquished her parental rights. 
On 12 December 2018, the trial court entered an order in which it deter- 
mined grounds existed to terminate respondent’s parental rights regard- 
ing Zena pursuant N.C.G.S. § 7B-1111(a)(1), (2), and (5), and regarding 
Zadie pursuant to N.C.G.S. § 7B-1111(a)(1) and (2). The trial court further 
concluded it was in Zena’s and Zadie’s best interests that respondent’s 
parental rights be terminated. Accordingly, the trial court terminated 
respondent’s parental rights. Respondent gave timely notice of appeal 
pursuant to N.C.G.S. §§ 7A-27(a)(5) and 7B-1001(a1)(1), but improperly 
designated the Court of Appeals as the court to which appeal was being 
taken. On 3 May 2019, respondent filed a petition for writ of certiorari, 
and this Court allowed the petition on 22 May 2019. 


Respondent’s sole argument on appeal is that the trial court abused 
its discretion when it determined termination of his parental rights was 
in Zena’s and Zadie’s best interests. We disagree. 


Our Juvenile Code provides for a two-stage process for the termina- 
tion of parental rights: the adjudicatory stage and the dispositional stage. 
Id. §§ 7B-1109, -1110 (2017). At the adjudicatory stage, the petitioner 
bears the burden of proving by “clear, cogent, and convincing evidence” 
the existence of one or more grounds for termination under section 
7B-1111(a) of the North Carolina General Statutes. Jd. § 7B-1109(e), (f) 
(2017). During the adjudicatory stage in this case, the trial court found 
that statutory grounds to terminate respondent’s paternal rights existed, 
and that finding is not being challenged on appeal. 


When the trial court finds grounds to terminate parental rights under 
N.C.G.S. § 7B-1111(a), it proceeds to the dispositional stage where it 
must “determine whether terminating the parent’s rights is in the juve- 
nile’s best interest” based on the following factors: 


(1) The age of the juvenile. 
(2) The likelihood of adoption of the juvenile. 
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(3) Whether the termination of parental rights will aid 
in the accomplishment of the permanent plan for 
the juvenile. 


(4) The bond between the juvenile and the parent. 


(5) The quality of the relationship between the juvenile 
and the proposed adoptive parent, guardian, custo- 
dian, or other permanent placement. 


(6) Any relevant consideration. 


Id. § 7B-1110(a) (2017). The trial court’s assessment of a juvenile’s best 
interest at the dispositional stage is reviewed only for abuse of discre- 
tion. In re D.L.W., 368 N.C. 835, 842, 788 S.E.2d 162, 167 (2016) (cit- 
ing In re L.M.T., 367 N.C. 165, 171, 752 S.E.2d 453, 457 (2013); In re 
Montgomery, 311 N.C. 101, 110, 316 S.E.2d 246, 252 (1984)). “Abuse of 
discretion results where the court’s ruling is manifestly unsupported by 
reason or is so arbitrary that it could not have been the result of a rea- 
soned decision.” State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 528, 527 
(1988) (citation omitted). 


Here, at disposition, the trial court incorporated its adjudicatory 
findings by reference and made a finding of fact regarding Zena’s and 
Zadie’s ages. Additionally, the trial court found as fact: 


4. As to the likelihood of adoption: [Zena and 
Zadie] have been in the custody of [DSS] since June 28, 
2016. They have been in a total of two placements: a kin- 
ship placement with their paternal grandmother, and, cur- 
rently, a DSS foster home. The girls’ current foster parents 
have expressed their desire to adopt [Zena and Zadie] and 
provide them with a ‘forever home’. They have been pro- 
viding care for [Zena and Zadie] since March 2017. There 
is a high probability of adoption. 


5. [Zena and Zadie] express a desire to be loved. They 
love their parents. [Zena] is old enough to understand that 
there are concerns with her parents’ ability to care for her 
and her sister. Both girls desire to be nurtured. They have 
bonded with their foster parents and extended foster fam- 
ily. [Zena and Zadie] deserve to be placed with a family 
who will supply all their basic, emotional, educational, 
and medical needs. 
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6. Achieving the permanent plan: The primary 
plan for permanence is Adoption, with a concurrent plan 
of Guardianship. Termination of the rights of [respon- 
dent] would help achieve the primary permanent plan 
of adoption. 


7. Bond with [respondent]: [Respondent] has not 
provided day to day care for [Zena and Zadie] in several 
years. He attended many of the visits available to him. 
[Zena and Zadie] have a bond with [respondent]. They 
have expressed that they love [respondent]. However, 
[respondent’s] bond with [Zena and Zadie] has diminished 
over the long time they have spent in foster care. 


9. Quality of relationship with prospective 
adoptive parent: There is a strong bond between [Zena 
and Zadie] and their prospective adoptive parents. 
[Zena and Zadie] are very affectionate towards their fos- 
ter parents, and that affection is sincerely reciprocated. 
The foster parents refer to the girls as “their girls.” Both 
foster parents are teachers and have provided love, sup- 
port, and met the basic, educational, and medical needs 
of the girls. They have incorporated the girls into their 
family, taking them on family trips to Iowa to meet 
their family. The girls have bonded well with the foster 
parents’ families. 


10. The foster parents have expressed their desire to 
adopt them and to have them permanently become a part 
of their family. 


11. Other relevant factors: The Court remains 
deeply concerned about [respondent’s] lack of progress 
to address [the] core issues of this case. At the time of 
this hearing, [respondent] reported [that he] continued to 
search for a mental health provider. [Respondent] offered 
no satisfactory explanation to this court for not complying 
with mental health services and not complying with sub- 
stance abuse treatment, or his failure to attend parenting 
classes or domestic violence counseling. The Court finds 
it is paramount that [Zena and Zadie] have a permanent 
and safe home, and if [Zena and Zadie] were returned to 
the care of [respondent], [Zena and Zadie] would suffer 
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irreparable harm and the progress [Zena and Zadie] have 
obtained while in their current placements would be dis- 
mantled if returned to [respondent]. The court is also 
concerned about the safety of [Zena and Zadie] in [respon- 
dent’s] care, in lieu [sic] of the continued incident[s] of 
domestic violence and unstable housing. Furthermore, 
[respondent] describes his childhood while residing with 
his biological [parents] as being traumatic. [Respondent] 
expressed that he was beaten, slapped and kicked by his 
mother and that his mother drank a lot. [Respondent] also 
expressed that his mother has changed, and he wants his 
mother to have [Zena and Zadie]. This Court is not recom- 
mending removing the children from their current plan. 


Respondent does not challenge any of the trial court’s dispositional find- 
ings; thus, they are binding on appeal. Koufman v. Koufman, 330 N.C. 
93, 97, 408 S.E.2d 729, 731 (1991) (citing Schloss v. Jamison, 258 N.C. 
271, 275, 128 S.E.2d 590, 593 (1962)). 


Respondent argues that, though the trial court made findings regard- 
ing the enumerated factors, it should have given stronger consideration 
to the bond between himself and the children and considered options 
that would have allowed them to maintain their parent-child relation- 
ship. Respondent cites testimony from the social worker assigned to the 
case that Zena and Zadie “love their dad” and “always ask about him, 
want to see him.” Respondent also testified that Zena and Zadie loved 
him and his family very much “because they know we're going to be 
there.” Respondent thus argued, given the mother’s relinquishment of 
her parental rights and the strong bond between him and his children, 
the decision to terminate his parental rights constituted an abuse of dis- 
cretion. We are not persuaded. 


In this case, the trial court made extensive findings regarding the 
strong bond between respondent and Zena and Zadie. The trial court 
also found, however, that the bond had diminished over the long time 
that Zena and Zadie had spent in foster care. Furthermore, the bond 
between parent and child is just one of the factors to be considered under 
N.C.G.S. § 7B-1110(a), and the trial court is permitted to give greater 
weight to other factors. Cf, e.g., In re C_L.C., 171 N.C. App. 438, 448, 615 
S.E.2d 704, 709-10 (2005) (holding that, while the mother emphasized 
she had a strong bond with her child, the trial court was “entitled to give 
greater weight to other facts that it found”), aff'd per curiam in part, 
disc. review improvidently allowed in part, 360 N.C. 475, 628 S.E.2d 
760 (2006). Here the trial court also made uncontested findings that Zena 
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and Zadie had a strong bond with their foster parents; there was a strong 
likelihood of adoption; and termination of respondent’s parental rights 
would aid in the permanent plan of adoption. Additionally, the trial 
court, when considering other relevant factors, expressed its concern 
regarding respondent's lack of progress in addressing the core issues of 
the case. Specifically, respondent “offered no satisfactory explanation to 
[the trial] court for not complying with mental health services and not 
complying with substance abuse treatment, or his failure to attend par- 
enting classes or domestic violence counseling.” The trial court believed 
that Zena and Zadie would suffer irreparable harm and the progress 
they had made since their removal from home would be “dismantled” 
if they were returned to his care due to his failure to address his many 
issues. Consequently, we conclude the trial court appropriately consid- 
ered the factors stated in N.C.G.S. § 7B-1110(a) when determining Zena’s 
and Zadie’s best interests and that the trial court’s determination that 
other factors outweighed respondent’s strong bond with Zena and Zadie 
was not manifestly unsupported by reason. 


Respondent further argues that, given the strong bond between him 
and Zena and Zadie, the trial court should have considered other dispo- 
sitional alternatives, such as granting guardianship or custody to the fos- 
ter family, thereby leaving a legal avenue by which Zena and Zadie could 
maintain a relationship with their father. We disagree. While the stated 
policy of the Juvenile Code is to prevent “the unnecessary or inappro- 
priate separation of juveniles from their parents,” N.C.G.S. § 7B-100(4) 
(2017), we note that “the best interests of the juvenile are of paramount 
consideration by the court and . . . when it is not in the juvenile’s best 
interest to be returned home, the juvenile will be placed in a safe, 
permanent home within a reasonable amount of time,” id. § TB-100(5) 
(2017) (emphasis added); see also In re Montgomery, 311 N.C. at 109, 
316 S.E.2d at 251 (emphasizing that “the fundamental principle underly- 
ing North Carolina’s approach to controversies involving child neglect 
and custody [is] that the best interest of the child is the polar star”). 


We therefore hold the trial court’s conclusion that termination of 
respondent’s parental rights was in Zena’s and Zadie’s best interests did 
not constitute an abuse of discretion. Accordingly, we affirm the trial 
court’s order terminating respondent’s parental rights. 


AFFIRMED. 


IN THE SUPREME COURT 439 


STATE v. BOWMAN 
[372 N.C. 439 (2019)] 


STATE OF NORTH CAROLINA 
v. 
DUVAL LAMONT BOWMAN 


No. 274A18 
Filed 16 August 2019 


Constitutional Law—Confrontation Clause—cross-examination 
of State’s principal witness—plea negotiations for pending 
charges—potential bias 

The trial court violated the Confrontation Clause in a murder 
trial by significantly limiting defendant’s cross-examination of the 
State’s principal witness concerning plea negotiations for pending 
charges against her and her possible bias for the State. Because this 
witness was crucial to the State’s case—she was the only witness to 
provide direct evidence of defendant’s presence at the crime scene, 
and no physical evidence linked defendant to the crime—the error 
was not harmless beyond a reasonable doubt. 


Justice ERVIN dissenting. 
Justice NEWBY joins in this dissenting opinion. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, 818 S.E.2d 718 (N.C. Ct. App. 2018), vacat- 
ing a judgment entered on 27 July 2016 by Judge Richard S. Gottlieb 
in Superior Court, Forsyth County, and remanding for a new trial. On 
24 October 2018, the Court allowed the State’s petition for discretionary 
review of additional issues. Heard in the Supreme Court on 14 May 2019 
in session in the Pitt County Courthouse in the City of Greenville pursu- 
ant to section 18B.8 of Chapter 57 of the 2017 Session Laws of the State 
of North Carolina. 


Joshua H. Stein, Attorney General, by Joseph L. Hyde, Assistant 
Attorney General, for the State-appellant. 


Richard Croutharmel for defendant-appellee. 
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At defendant Duval Bowman’s trial for the 2014 murder of Anthony 
Johnson, Lakenda Malachi was the only witness to provide direct evi- 
dence of Bowman’s presence at the scene. Bowman sought to impeach 
Malachi’s testimony by introducing evidence that Malachi was in plea 
negotiations over pending charges against her and that she would 
receive favorable treatment for her testimony against Bowman, but the 
trial court sustained objections to defense counsel’s questions. Bowman 
was found guilty of attempted robbery with a dangerous weapon, pos- 
session of a firearm by a felon, and the first-degree murder of Anthony 
Johnson. He was sentenced to life imprisonment without parole. 


Defendant argued at the Court of Appeals that the trial court com- 
mitted reversible error by preventing his counsel from adequately cross- 
examining Malachi regarding the pending charges. The Court of Appeals’ 
majority agreed with defendant, holding that the trial court committed 
constitutional error by restricting defendant’s cross-examination of 
Malachi and that the error was not harmless beyond a reasonable doubt. 
State v. Bowman, 818 S.E.2d 718, 719 (N.C. Ct. App. 2018). Judge Dillon 
agreed that the trial court erred by limiting the cross-examination of 
Malachi but concluded the error was harmless beyond a reasonable 
doubt. Jd. at 722 (Dillon, J., dissenting). The State filed its appeal of 
right based on Judge Dillon’s dissenting opinion. We must now deter- 
mine whether the trial court violated defendant’s Sixth Amendment 
right to confront witnesses against him by limiting defendant’s cross- 
examination of the State’s principal witness and whether that error was 
harmless beyond a reasonable doubt. Because we agree that the trial 
court committed prejudicial error, we affirm the Court of Appeals’ hold- 
ing and its order that defendant receive a new trial. 


Factual and Procedural Background 
A. Facts 


Defendant, Johnson, and Malachi were all involved in the illicit 
drug business. Around the time of his murder, Johnson was engaged 
to Malachi and they lived together with their four-year-old son. At trial, 
the State presented no physical evidence linking defendant to the shoot- 
ing but argued that Malachi’s testimony established defendant’s guilt. 
Defendant also testified at trial, denying his involvement in the murder, 
and raising the suggestion that Malachi may have murdered Johnson. 
Necessarily either defendant or Malachi must have been misrepresent- 
ing essential facts about Johnson’s death. 


According to Malachi’s trial testimony, around 3:00 a.m. on 23 February 
2014, defendant went to Malachi’s house to confront Johnson about 
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money he owed defendant. Once in the living room where Johnson and 
Malachi were on the couch, defendant asked Malachi, “Where your gun 
at?” Defendant was referring to Malachi’s 9-millimeter, semiautomatic 
pistol. Malachi told defendant she had her gun on her, but she was lying 
to him. Malachi then looked on the shelf in the living room where she 
normally kept her weapon, but did not see it there. Malachi testified that 
she left the living room to look for the gun but turned around and saw 
defendant wearing white latex gloves and holding a gun in each hand. 
Defendant was standing over Johnson and stated, “Ya'll did me dirty.” 
Malachi turned and ran to her bedroom and heard shots being fired as 
she ran away. She also heard defendant rattling things in the living room. 
Malachi then ran to the couple’s son’s room, locked the door, and hid 
in the closet. The couple’s son was asleep in his bedroom when defen- 
dant kicked in the door then walked towards the son’s bed. Upon seeing 
this, Malachi came out of the closet and told defendant that she would 
find the money for him. The couple’s son continued to sleep throughout 
the encounter. 


Malachi asked Johnson where the money was before defendant 
began stomping on Johnson as he lay motionless on the floor. As 
Malachi looked for the money, defendant hit her with the two handguns 
and threatened to shoot her in the feet. Defendant said he was going to 
kill Johnson and walked into the kitchen. Seeing her chance to escape, 
Malachi ran out of the house and hid near her neighbor's house until she 
saw what appeared to be a green station wagon drive away from her 
house. Malachi then rang her neighbor’s doorbell until they responded. 
Once inside, Malachi asked to use their telephone and made calls to 
two different male friends whom she hoped would come pick up her 
son before police arrived. The neighbors called the police after Malachi 
finished her calls. 


Johnson was pronounced dead when police arrived. He had been 
shot once in the leg and twice in the back. A revolver was used in the 
killing, as well as a 9-millimeter, semiautomatic pistol, but the police 
found no guns. They did find a box for a 9-millimeter Glock handgun in 
a shoe box on the top shelf of the closet in the master bedroom, along 
with various rounds of ammunition, a handgun magazine, and a receipt 
for the purchase of the gun. A gunshot residue test on Malachi’s hands 
showed some amounts of lead, antimony, and barium but overall was 
an inconclusive result. However, Malachi had washed her hands while 
at the neighbor’s house. Bowman was apprehended three weeks later in 
New York and denied any involvement in Johnson’s death. 
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At trial, defendant denied murdering Johnson. Defendant also testi- 
fied that Malachi and Johnson had a violent relationship and that Malachi 
carried a gun. Malachi was jealous of Johnson because he cheated on 
her and she would become physically violent with Johnson. She was 
particularly violent when she drank alcohol. Malachi admitted that she 
drank alcohol the night of Johnson’s murder. A few weeks before the 
murder, Malachi was upset with Johnson over another woman who was 
at a liquor house with him. 


On the night in question, defendant went to a liquor house around 
11:00 p.m. Defendant then met a friend named Lorenzo Peace 
around 11:30 p.m. Peace had defendant drop him off at a friend’s 
house before defendant drove back to the liquor house in Peace’s 
vehicle. Around midnight, defendant left the liquor house to conduct 
a drug transaction with a man named Jay. Afterwards, defendant 
returned to the liquor house. Defendant met Peace at Bill’s Truck 
Stop at about 5:00 a.m. before returning home. Sometime after 
arriving home, defendant received a phone call alerting him that 
Johnson was dead. Defendant fled to New York after receiving threat- 
ening messages and learning he was accused of Johnson’s murder. 


B. Pretrial Proceedings 


The State filed a motion in limine to preclude the defense from ques- 
tioning Malachi about her pending drug trafficking charges in Guilford 
County. Defendant objected to the State’s request, arguing that there was 
an e-mail exchange between the Guilford County prosecutor handling 
Malachi’s drug charges and the Forsyth County prosecutor involved in 
defendant’s murder trial. Based on the e-mail exchange concerning a 
possible plea deal, the trial court ruled that defendant could question 
Malachi about the pending drug charges, as well as what she knew about 
any potential deals or favorable treatment as a result of her testimony 
at trial. 


C. Trial 


During cross-examination, defense counsel questioned Malachi 
regarding several drug charges pending against her including: one count 
of trafficking in methamphetamine, one count of conspiracy to traffic 
in methamphetamine, one count of trafficking in marijuana, and one 
count of conspiracy to traffic in marijuana. Malachi admitted that these 
charges were pending against her in Guilford County and admitted that 
she was aware that each of the charges involving methamphetamine car- 
ried a sentence of 90 months to 120 months in prison. Similarly, Malachi 
acknowledged that each of the charges involving marijuana carried a 


IN THE SUPREME COURT 443 


STATE v. BOWMAN 
[372 N.C. 439 (2019)] 


mandatory sentence of 25 to 30 months in prison. Defense counsel then 
questioned Malachi about a possible plea deal. 


Q. What, if anything, have you been offered from the 
State at this point regarding those pending charges? 


A. I don’t know nothing about that. 
Q. So nothing has been finalized in Guilford County? 
[PROSECUTOR]: Objection. 
THE COURT: Sustained. 
[] 


Q. You’re not aware of any current plea offer at this 
point. Correct? 


A. Yes, sir. 


Q. Have you — - are you aware that there are such 
things as plea offers? 


[PROSECUTOR]: Objection. 
THE COURT: I'll allow that one question. 
[] 
Q. Ma’am? 
A. Yes, sir. 


Q. What, if anything, do you hope to gain out of 
testifying here for the State with regard to those five 
pending charges? 


A. Justice for Anthony Johnson. 


Q. So you don’t think you're going to get anything out 
of it for the charges you got? 


[PROSECUTOR]: Objection. 
THE COURT: Sustained. 
[] 


Q. Are you aware of any other considerations you 
might have for those pending charges right now? 
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[PROSECUTOR]: Objection. 
THE COURT: Sustained. 


The jury found defendant guilty of first-degree murder, attempted 
robbery with a dangerous weapon, and possession of a firearm by a 
felon. The trial court arrested judgment on the conviction for attempted 
armed robbery and consolidated the other two convictions. Defendant 
was sentenced to life in prison without parole. 


Analysis 


In general, we review a trial court’s limitation on cross-examination 
for abuse of discretion. See State v. McNeil, 350 N.C. 657, 678, 518 S.E.2d 
486, 499 (1999). If the trial court errs in excluding witness testimony 
showing possible bias, thus violating the Confrontation Clause, the error 
is reviewed to determine whether it was harmless beyond a reason- 
able doubt. Jd. at 678, 518 S.E.2d at 499. “The Sixth Amendment to the 
Constitution guarantees the right of an accused in a criminal prosecu- 
tion ‘to be confronted with the witnesses against him.’” Davis v. Alaska, 
415 U.S. 308, 315 (1974). An accused confronts the witnesses against him 
through cross-examination, which tests “the believability of a witness 
and the truth of his testimony.” Jd. at 316. By way of the Confrontation 
Clause, the accused is guaranteed effective cross-examination, but 
“It]rial judges retain broad discretion to preclude cross-examination 
that is repetitive or that is intended to merely harass, annoy or humili- 
ate a witness.” State v. Mason, 315 N.C. 724, 730, 340 S.E.2d 430, 434 
(1986) (citations omitted). Here, we must first determine whether the 
trial court violated defendant’s Sixth Amendment right by limiting his 
cross-examination of Malachi and if so, whether that error was harmless 
beyond a reasonable doubt. 


Generally, a defendant may not cross-examine a witness regarding 
pending charges. See State v. Abraham, 338 N.C. 315, 353, 451 S.E.2d 
131, 151 (1994) (error to allow cross-examination of prior bad acts, plea 
deal, and pending warrant). See also State v. Jones, 329 N.C. 254, 259, 
404 S.E.2d 835, 837 (1991) (cross-examination of a pending charge could 
not be used to impeach a witness). An exception to this rule is com- 
pelled by the Sixth Amendment Confrontation Clause when defendant 
seeks to show bias or undue influence by the state because of the pend- 
ing charges. See Davis, 415 U.S. at 315. Such potential bias or influence 
is present when a witness faces pending charges in the same jurisdiction 
he testifies in, allowing a defendant to cross-examine the witness con- 
cerning the charges. See State v. Murrell, 362 N.C. 375, 404, 665 S.E.2d 61, 
80 (2008). However, where a witness faces pending charges in a separate 
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jurisdiction than the one he testifies in, a defendant must “provide[ ] 
[ ] supporting documentation of a[ ] discussion between the two dis- 
trict attorneys’ offices to demonstrate that [the witness]’s testimony [i]s 
biased.” Murrell at 404, 665 S.E.2d at 80. 


This issue was addressed by this Court in State v. Prevatte, 346 N.C. 
162, 484 S.E.2d 377 (1997). In Prevatte, the defendant was on trial for 
first-degree murder where the state’s principal witness was an eyewit- 
ness to the murder. 346 N.C. at 162, 484 S.E.2d at 378. The eyewitness 
had been indicted on nine charges of forgery and uttering forged checks 
in another county at the time he testified. Jd. at 163, 484 S.E.2d at 378. 
Even though it was a different county, the same district attorney was 
in charge of both cases. Id. at 163, 484 S.E.2d at 378. During trial, the 
court prohibited the defendant from questioning the witness regarding 
the pending criminal charges and whether he had been promised any- 
thing in exchange for his testimony. Jd. at 163-64, 484 S.E.2d at 378. 
Instead, the court held a voir dire hearing outside the presence of the 
jury in which the defendant was allowed to cross-examine the witness 
about the charges. Id. at 164, 484 S.E.2d at 378. Because the questioning 
took place outside their presence, jurors were prevented from hearing 
the testimony that could have shown the witness’s bias. Jd. at 164, 484 
S.E.2d at 378. This Court stated, “[t]he fact that the trial of [the witness] 
on the forgery and uttering charges had been continued for eighteen 
months might have led the jury to believe the State was holding those 
charges in abeyance pending the witness’ testimony in this case.” Id. 
at 164, 484 S.E.2d at 378. As a result, this Court issued the defendant a 
new trial, holding that the trial court committed constitutional error in 
limiting the cross-examination of the witness and “that the error was 
not harmless.” Jd. at 164, 484 S.E.2d at 378-79. The State argued that 
during the voir dire hearing, the defendant testified that there was no 
agreement for his pending charges in exchange for his testimony. Id. at 
164, 484 S.E.2d at 378. In response, the Court reasoned that even if the 
witness’s “testimony show[ed] that [the witness] expected nothing from 
the State for his testimony against the defendant[,] [t]he effect of the 
handling of the pending forgery and uttering charges on the witness was 
for the jury to determine” and “[n]ot letting the jury do so was error.” 
Id. at 164, 484 S.E.2d at 378-79. The Court based its reasoning on Davis 
v. Alaska in holding that the error was not harmless beyond a reason- 
able doubt. Jd. at 163-64, 484 S.E.2d at 378. 


Davis involved a witness who was on probation for burglarizing two 
residences when he testified as an eyewitness against the defendant. 
415 USS. at 310-11. Since the witness was a juvenile at the time, the State 
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made a motion for a protective order regarding the witness’s juvenile 
record, which the trial court granted. Jd. at 311. The protective order 
barred the defendant from inquiring about the witness’s probationary 
status or criminal record. Id. at 312. As a result, it was impossible for the 
defendant to show the witness’s possible bias during cross-examination. 
Id. at 312. On appeal, the Supreme Court determined: 


Since defense counsel was prohibited from making inquiry 
as to the witness’ being on probation under a juvenile 
court adjudication, [the witness]’s protestations of uncon- 
cern over possible police suspicion that he might have had 
a part in the [crime] and his categorical denial of ever hav- 
ing been the subject of any similar law enforcement inter- 
rogation went unchallenged. 


Id. at 313-14. The Court emphasized that “the jurors were entitled to 
have the benefit of the defense theory before them so that they could 
make an informed judgment as to the weight to place on [the witness]’s 
testimony which provided ‘a crucial link in the proof. . . of [the defen- 
dant’s] act.’ ” Id. at 317 (second alteration in original) (quoting Douglas 
v. Alabama, 380 U.S. 415, 419 (1965)). Because the jury was prohibited 
from learning about the witness’s probationary status and whether the 
witness’s criminal record motivated his testimony, the defendant was 
“denied the right of effective cross-examination . . . ‘and no amount of 
showing of want of prejudice would cure it.’ ” Jd. at 318 (citation omit- 
ted) (quoting Smith v. Illinois, 390 U.S. 129, 131 (1968)). 


Here, the trial judge allowed defendant to cross-examine Malachi 
in the presence of the jury concerning the pending charges against 
her. Although the court did not completely deny defendant the right 
to cross-examine Malachi, it did place “a significant limitation on [ ] 
defendant’s cross-examination of the State’s principal witness.” State 
v. Hoffman, 349 N.C. 167, 180, 505 S.E.2d 80, 88 (1998) (emphasis added). 
Thus, defendant was “denied the right of effective cross-examination.” 
Davis, 415 U.S. at 318 (emphasis added). Malachi, like the witnesses in 
Prevatte and Davis, was the State’s principal witness and was present 
when Johnson was murdered. At the time of the trial, Malachi was facing 
criminal charges that, if convicted, could result in her imprisonment for 
more than nineteen years. 


In avoir dire hearing that was held outside the presence of the jury, 
defendant’s evidence demonstrated that the prosecutor responsible 
for Malachi’s drug charges was in communication with the prosecu- 
tor responsible for defendant’s murder trial. The two prosecutors had 
exchanged e-mails concerning a possible plea deal for Malachi based 
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on her testimony at defendant’s trial. Recognizing that Malachi was the 
only witness to the crime and that she was facing more than a decade in 
prison because of her pending drug charges, the State “had a strong[ ] 
weapon to control [Malachi].” Prevatte, 346 N.C. at 164, 484 S.E.2d at 378. 


During trial, the court limited defendant’s cross-examination of 
Malachi several times. When defendant asked Malachi whether a deal 
had been finalized in Guilford County concerning her pending charges, 
the prosecutor objected and the court sustained the objection. Likewise, 
when defendant asked Malachi whether she thought she was “going to 
get anything out of it” for the charges pending against her based on her 
testimony, the court again sustained the prosecutor's objection. Finally, 
defendant asked Malachi whether she was aware of any current con- 
siderations she might have for her pending charges. Before Malachi 
could answer, the prosecutor again objected and the court sustained 
the motion. Here, the concern with the court’s limitations on cross- 
examination lies not with whether Malachi received a plea deal, but 
with the jury’s inability to consider her testimony. By limiting Malachi’s 
testimony, the court prohibited the jury from considering evidence that 
could have shown bias on Malachi’s part. To reiterate, “[t]he effect of 
the handling of the pending . . . charges on [Malachi] was for the jury to 
determine” and “[n]ot letting the jury do so was error.” Prevatte at 164, 
484 S.E.2d at 378-79. Accordingly, the trial court abused its discretion in 
limiting defendant’s cross-examination of Malachi, thereby violating the 
Confrontation Clause. 


This Court in State v. Hoffman held that although the trial court 
erred in prohibiting the defendant’s cross-examination of a witness about 
charges pending against him, the error was harmless. 349 N.C. at 181, 
505 S.E.2d at 89. Unlike here, the witness in Hoffman was not a principal 
witness but only a corroborating witness. Id. at 180, 505 S.E.2d at 88. 
As such, the State’s case did not rest solely on the witness's testimony. 
Id. at 180, 505 S.E.2d at 88 (“[The witness’s] minimal importance [wa]s 
evidenced by the fact that the prosecutor scarcely mentioned him in his 
closing argument.”). In addition to the witness’s lack of significance to 
the State’s case, the defendant was able to “thoroughly impeach[ ]” the 
witness regarding prior inconsistent statements and a lengthy history of 
past convictions. Jd. at 180-81, 505 S.E.2d at 88-89. Finally, there was 
substantial evidence showing the defendant’s guilt aside from the wit- 
ness’s testimony. Jd. at 181, 505 S.E.2d at 89. The defendant was charged 
with robbery with a dangerous weapon and first-degree murder. Id. at 
173, 505 S.E.2d at 84. The State presented evidence at the defendant’s 
trial showing that the defendant was seen outside of the victim’s store 
before the robbery and murder occurred. Jd. at 181, 505 S.E.2d at 89. 
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Another witness testified that the defendant had asked him to rob the 
store with the defendant. Jd. at 181, 505 S.E.2d at 89. Other witnesses 
testified that the defendant admitted to murdering the victim. Jd. at 181, 
505 S.E.2d at 89. Finally, physical evidence found at the scene of the 
crime was consistent with a witness’s testimony regarding what the 
defendant had told the witness about the crime. Jd. at 181, 505 S.E.2d at 
89. Because there was substantial evidence against the defendant along 
with the impeachment evidence against the State’s corroborating wit- 
ness, the trial court’s error “was harmless beyond a reasonable doubt.” 
Id. at 181, 505 S.E.2d at 89. 


In this case, the State argues that any error committed by the trial 
court was harmless beyond a reasonable doubt based on the thorough- 
ness of defendant’s cross-examination of Malachi and her impeach- 
ment over prior inconsistent statements. See McNeil, 350 N.C. at 680, 
518 S.E.2d at 500 (evidence of the thorough impeachment of a witness 
regarding inconsistent statements may result in harmless error). In 
McNeil this Court reasoned that “as in Hoffman, [the] defendant here 
thoroughly impeached [the witness] regarding her prior inconsistent 
statements and prior convictions.” 350 N.C. at 680, 518 S.E.2d at 500. 
The Court found no error in McNeil and pointed out that the defendant 
had pleaded guilty to both counts of first-degree murder and only chal- 
lenged errors in his sentencing phase. 350 N.C. at 680, 518 S.E.2d at 500. 
See also State v. Atkins, 349 N.C. 62, 505 S.E.2d 97 (1998) (finding no 
error where the defendant argued the trial court denied him the right to 
confront a witness testifying against him in his sentencing phase after 
pleading guilty to first-degree murder). 


However, as in Prevatte, here Malachi was the key witness against 
defendant and was vital to the State’s case due to the lack of other evi- 
dence against defendant. There was no physical evidence linking defen- 
dant to the crime and no other witnesses who placed him at the scene. 
While the State presented circumstantial evidence at trial, its case relied 
heavily on Malachi’s testimony. Therefore, it was crucial for defendant 
to demonstrate Malachi’s possible bias to the jury. The trial court erred 
by limiting the cross-examination of the State’s principal witness when 
there was a lack of substantial evidence linking defendant to the crime 
and the error was not harmless beyond a reasonable doubt. 


Conclusion 


Because the trial court erred in limiting defendant’s cross-exami- 
nation of the State’s principal witness and because that error was not 
harmless beyond a reasonable doubt, defendant is entitled to a new trial. 
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Accordingly, we affirm the decision of the Court of Appeals vacating the 
verdict and judgment of the superior court. The cause is remanded to 
the Court of Appeals for further remand to the Superior Court in Forsyth 
County for a new trial. 


AFFIRMED AND REMANDED. 
Justice ERVIN dissenting. 


I do not believe, for the reasons set forth in more detail below, that 
the trial court impermissibly limited defendant's ability to cross-examine 
Ms. Malachi. On the contrary, while the trial court did sustain the State’s 
objections to certain questions that defendant attempted to pose to Ms. 
Malachi on cross-examination, the record clearly reflects that defendant 
“was ... able to get his contentions before the jury,” State v. Ray, 336 
N.C. 463, 473, 444 S.E.2d 918, 925 (1994), and the Court has not identified 
any information necessary to support his bias-related challenge to Ms. 
Malachi’s credibility that the jury did not hear. As a result, I respectfully 
dissent from the Court’s decision to affirm the Court of Appeals’ deci- 
sion to award defendant a new trial. 





As a general proposition, the scope of cross-examination is commit- 
ted to the sound discretion of the trial court. In other words, “defendant’s 
right to cross-examination is not absolute,” State v. Guthrie, 110 N.C. 
App. 91, 98, 428 S.E.2d 853, 854 (1993), with “the scope of cross-exami- 
nation [being] subject to appropriate control in the sound discretion of 
the court.” State v. Coffey, 326 N.C. 268, 290, 389 S.E.2d 48, 61 (1990); see 
also Davis v. Alaska, 415 U.S. 308, 316, 94S. Ct. 1105, 1110, 39 L.Ed.2d 
347, 353 (1974) (stating that the right of cross-examination is “[s]ubject 
always to the broad discretion of a trial judge to preclude repetitive and 
unduly harassing interrogation”); State v. Ward, 354 N.C. 231, 261, 555 
§.E.2d 251, 270 (2001) (holding that “the limits placed by the trial court 
on defendant’s cross-examination of these witnesses [constituted] an 
appropriate exercise of its discretion” given that “the questions called 
for incompetent hearsay testimony, were unduly repetitive or argumen- 
tative, or were simply improper in form”); State v. Mason, 315 N.C. 724, 
730, 340 S.E.2d 430, 434 (1986) (stating that “trial judges retain broad 
discretion to preclude cross-examination that is repetitive”). 


The Confrontation Clause of the Sixth Amendment to the United 
States Constitution provides that, “[i]n all criminal prosecutions, the 
accused shall enjoy the right . . . to be confronted with the witnesses 
against him.” U.S. Const. amend VI. In Davis, the United States Supreme 
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Court held that the defendant had a Sixth Amendment right to question 
a witness who was on probation about his probationary status in order 
to establish that the witness might be motivated to testify for the pros- 
ecution for the purpose of reducing or eliminating his own exposure to 
criminal prosecution or other adverse consequences. Davis, at 415 U.S. 
316-319, 94 S. Ct. at 1110-11, 39 L. Ed.2d at 347. Even in that context, 
however, “trial judges retain wide latitude insofar as the Confrontation 
Clause is concerned to impose reasonable limits on such cross-exami- 
nation based on concerns about, among other things, harassment, preju- 
dice, confusion of the issues, the witness’ safety, or interrogation that is 
repetitive or only marginally relevant[, with] ‘the Confrontation Clause 
[serving to] guarantee[ ] an opportunity for effective cross-examination, 
not cross-examination that is effective in whatever way, and to whatever 
extent, the defense might wish.’ ” Delaware v. Van Arsdall, 475 U.S. 678, 
679, 106 S. Ct. 1431, 1435, 89 L. Ed. 2d 674, 683 (1986) (quoting Delaware 
v. Fensterer, 474 U.S. 15, 20, 106 S. Ct. 292, 295, 86 L. Ed. 2d 15, 19 (1985) 
(per curiam) (emphasis in the original)). 


A number of decisions of this Court have considered the appropri- 
ateness of various trial court rulings concerning the extent to which 
criminal defendants were entitled to cross-examine prosecution wit- 
nesses concerning pending criminal charges for the purpose of showing 
that those witnesses were biased in favor of the prosecution and against 
the defendant. For example, in State v. Prevatte, 346 N.C. 162, 162-64, 
484 S.E. 2d 377, 377-79 (1997), the defendant was under indictment for 
nine counts of forgery and uttering. The trial court refused to allow the 
defendant to question or elicit testimony from a prosecution witness 
concerning that witness’s pending charges for the purpose of establish- 
ing that the witness “had been promised or expected anything in regard 
to the charges in exchange for his testimony.” Jd. at 163, 484 S.E.2d at 
378. In holding that the trial court’s ruling was erroneous and awarding 
the defendant a new trial, this Court stated, in reliance upon Davis, that, 
when the State “had a strong[ ] weapon to control the witness,” such as 
the ability to utilize the plea negotiation process to persuade the wit- 
ness in question to testify on behalf of the State, the defendant must be 
allowed to question the witness concerning his or her pending criminal 
charges. Id. at 164, 484 S.E.2d at 378-79. 


On the other hand, in State v. Atkins, 349 N.C. 62, 80-81, 505 S.E.2d 
97, 109 (1998), the trial court, after refusing to allow the defendant to 
question the State’s principal witness about whether she could receive 
the death penalty in the event that she declined to testify for the State, 
permitted the defendant to ask the witness “[w]hat kind of promises 
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... has the State made you in exchange for your testimony,” to which 
the witness replied, simply, “None.” Atkins, 349 N.C. at 81, 505 S.E.2d at 
109. Although the defendant in Atkins challenged the trial court’s deci- 
sion to sustain the State’s objection to the question asking, “[s]o you 
can’t get the death penalty, can you,” on appeal, this Court rejected 
defendant’s contention that the trial court’s ruling impermissibly inter- 
fered with his confrontation rights on the grounds that “[t]he trial court 
allowed exactly the type of questioning mandated by Prevatte” and that 
“[djefendant was clearly allowed to inquire into any potential bias of 
[the witness] based upon any arrangement between the witness and the 
prosecution.” Jd. at 80-81, 505 S.E.2d at 109. As a result, this Court’s 
confrontation-related jurisprudence focuses upon whether the defen- 
dant was allowed to engage in sufficient cross-examination to support 
an argument to the jury that the witness was biased in favor of the pros- 
ecution rather than upon whether the trial judge sustained an objection 
to any particular question. 


As the majority notes, limitations upon the scope of cross-examina- 
tion imposed by trial judges are reviewed on appeal using an abuse of 
discretion standard. See State v. McNeil, 350 N.C. 657, 678, 518 S.E. 2d 
486, 499 (1999). “[A] trial court may be reversed for abuse of discretion only 
upon a showing that its ruling was manifestly unsupported by reason and 
could not have been the result of a reasoned decision.” State v. McGrady, 
368 N.C. 880, 893, 787 S.E.2d 1, 11 (2016) (quoting State v. Riddick, 315 
N.C. 749, 756, 340 S.E.2d 55, 59 (1986)). “Absent a showing of an abuse of 
discretion or that prejudicial error has resulted, the trial court’s ruling will 
not be disturbed on review.” State v. Maynard, 311 N.C. 1, 10, 316 S.E.2d 
197, 202-03 (1984). 


A careful examination of the record reveals that defendant was 
afforded ample opportunity to cross-examine Ms. Malachi concerning 
her pending Guilford County drug charges, which had been the subject 
of communications with those responsible for prosecuting defendant. In 
anticipation of trial, the State filed a motion in limine seeking the entry 
of an order that, among other things, precluded defendant from cross- 
examining Ms. Malachi about the criminal charges that were pending 
against her in Guilford County. Prior to the beginning of the trial, the 
trial court heard arguments concerning the State’s motion in limine. At 
the conclusion of those arguments, the trial court determined that: 


[H]aving heard arguments of counsel, having reviewed 
the motion on the limited question of whether or not the 
charges and any potentially favorable treatment as a result 
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— that testimony will be allowed, and the motion is over- 
ruled to that limited extent. 


The defendant will be allowed to ask about the nature 
of the charges and what the defendant knew about any 
potential deals or favorable treatment as a result of her 
testimony here. 


In reaching that decision, I have done a balancing test. 
And I find that it is relevant. I also find that it’s — in order to 
actually get a context requires a little bit of background to 
it. But it’s not going to be at this point an in-depth discus- 
sion of those facts. 


(emphasis added). After the completion of Ms. Malachi’s testimony on 
direct examination and prior to the beginning of her cross-examination, 
the trial court conducted additional proceedings out of the presence of 
the jury for the purpose of addressing a number of potential evidentiary 
issues, including the extent to which defendant would be allowed to ques- 
tion Ms. Malachi concerning her pending criminal charges. Following a 
recitation of the questions that defendant intended to ask Ms. Malachi 
concerning those pending charges, the trial court delineated the scope 
of the cross-examination questioning that it intended to permit: 


You may ask if she — you may ask about the charges. You 
may ask if she has been offered any incentive to testify. 
And you may ask if she is hoping to gain a benefit, either a 
reduction in sentence if she pleads guilty or otherwise, as 
a result of her testimony here. You may also ask her — and 
it may be a lead-up question — if she’s aware of the poten- 
tial sentences that she would be facing. 


During her cross-examination in the presence of the jury by defendant’s 
trial counsel, Ms. Malachi testified that 


Q. Isn’t it true on [21 January 2015], you were charged 
by the High Point Police Department with one count of 
trafficking in methamphetamine, one count of conspiracy 
to traffic in methamphetamine, one count of trafficking 
in marijuana and one count of conspiracy to traffic in 
marijuana? 


A. Yes, sir. 
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Q. And those charges are still pending, are they not? 
A. Yes, sir. 


After establishing that Ms. Malachi knew that “the 
trafficking in methamphetamine and the conspiracy to 
traffic in methamphetamine carry a sentence of 90 months 
minimum to 120 months maximum,” that “the trafficking 
in marijuana charges” “each . . . carr[y] a mandatory 
sentence of 25 months minimum to 30 months maximum 
active prison time,” that these cases were pending in 
Guilford County, and that she was represented by counsel, 
the following additional proceedings occurred: 


Q. What, if anything, have you been offered from the State 
at this point regarding those pending charges? 


A. I don’t know nothing about that. 

Q. So nothing has been finalized in Guilford County? 
MR. TAYLOR: Objection. 

THE COURT: Sustained. 

BY MR. JAMES: 


Q. You’re not aware of any current plea offer at this point. 
Correct? 


A. Yes, sir. 


Q. Have you - are you aware that there are such things as 
plea offers? 


MR. TAYLOR: Objection. 

THE COURT: I'll allow that one question. 
BY MR. JAMES: 

Q. Ma’am? 

A. Yes, sir. 


Q. What, if anything, do you hope to gain out of testify- 
ing here for the State with regard to those five pending 
charges? 


A. Justice for Anthony Johnson. 
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Q. So you don’t think you're going to get anything out of it 
for the charges you got? 


MR. TAYLOR: Objection. 
THE COURT: Sustained. 
BY MR. JAMES: 


Q. Are you aware of any other considerations you might 
have for those pending charges right now? 


MR. TAYLOR: Objection. 
THE COURT: Sustained. 


As a result, defendant’s trial counsel was allowed to establish that, at 
the time of defendant’s trial, Ms. Malachi had been charged in Guilford 
County with one count of trafficking in methamphetamine, one count 
of conspiracy to traffic in methamphetamine, one count of trafficking in 
marijuana, and one count of conspiracy to traffic in marijuana; that she 
faced sentences of 90 to 120 months imprisonment in each of the meth- 
amphetamine-related cases and sentences of 25 to 30 months impris- 
onment in each of the marijuana-related cases; that she was aware of 
the plea negotiation process; that she was not aware that any plea offer 
had been extended to her in these Guilford County cases; and that she 
“hoped to gain” “[jJustice for Anthony Johnson” by testifying for the 
State against defendant. I am hard put to understand why this informa- 
tion, without more, does not suffice to support an argument to the jury 
that Ms. Malachi was biased in favor of the State and against defendant 
by virtue of the leverage given to the State by virtue of the existence of 
these pending Guilford County charges. 


In holding that the trial court placed impermissible limitations upon 
defendant’s ability to cross-examine Ms. Malachi about the potentially 
biasing effect of her pending Guilford County drug charges, the Court 
focuses solely upon the fact that the trial court sustained the State’s 
objections to questions inquiring whether anything “had been finalized 
in Guilford County,” whether she thought that she was “going to get 
anything out of [testifying] for the charges you got,” and whether she 
was “aware of any other considerations you might have for her pend- 
ing charges right here.” Although the Court states that, “[b]y limiting 
[Ms.] Malachi’s testimony, the court prohibited the jury from consider- 
ing evidence that could have shown bias on [Ms.] Malachi’s part,” the 
record contains no support for the Court’s apparent assumption that 
Ms. Malachi’s answers to the questions to which the State’s objections 
were sustained would have benefitted defendant. On the contrary, Ms. 
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Malachi testified on voir dire that she was not expecting to receive any 
benefit for testifying on the State’s behalf at defendant’s trial and that the 
only goal that she sought to achieve by testifying for the State against 
defendant was to obtain justice for Anthony Johnson. 


In addition, the record reflects that the trial court had ample justi- 
fication for sustaining the State’s objections to each of the three ques- 
tions upon which the Court’s decision rests and certainly did not act in 
an arbitrary and capricious manner in making the challenged rulings, 
particularly given the extensive cross-examination of Ms. Malachi that 
the trial court otherwise allowed.! After the trial court sustained the 
State’s objection to defendant’s question inquiring whether anything had 
“been finalized in Guilford County,” the trial court allowed defendant to 
ask Ms. Malachi whether she was “aware of any current plea offer at this 
point” and received what amounted, in substance, to a negative answer. 
Thus, the record establishes that Ms. Malachi actually provided the 
information that defendant sought to obtain by posing the first question 
to which the trial court sustained the State’s objection. Furthermore, the 
questions to which the second and third of the State’s successful objec- 
tions were directed inquired if Ms. Malachi thought that she was “going 
to get anything out of [testifying] for the charges you got” and if she 
was “aware of any other considerations she might have for those pend- 
ing charges right now.” Immediately prior to the posing of these ques- 
tions, defendant had asked Ms. Malachi what she “hope[d] to gain out of 
testifying here for the State with regard to those five pending charges” 
and was told, consistently with the answer that she had given to essen- 
tially the same question on voir dire, “[j]ustice for Anthony Johnson.” 
Aside from the fact that Ms. Malachi had already effectively answered 
the second of these two questions when she testified that she did not 
have a plea offer at the time that she testified for the State at defen- 
dant’s trial, the second and third of the three questions to which the trial 
court sustained the State’s objections essentially repeated a question 
that the trial court had already allowed defendant to pose and that Ms. 
Malachi had already answered.” As a result, rather than impermissibly 





1. Although the Court acknowledges that defendant’s claim is subject to abuse of 
discretion, rather than de novo, review in stating the applicable standard of review, the 
Court does not, as best I can tell, ever take the applicable standard of review into consid- 
eration at any point in its analysis and never makes reference to the applicable standard of 
review in analyzing the validity of defendant’s claim. 


2. In the event that defendant believes that Ms. Malachi’s statement that she hoped 
to achieve “[j]ustice for Anthony Johnson” was not responsive to the question that defen- 
dant posed, he could have moved to strike Ms. Malachi’s statement as unresponsive. 
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constraining defendant’s ability to question Ms. Malachi concerning 
bias-related issues arising from the existence of the charges that were 
pending against her in Guilford County, the trial court rulings to which 
the Court’s holding is directed represent nothing more than the appro- 
priate exercise of the trial court’s discretion to control the scope and 
extent of cross-examination for the purpose of preventing confusion 
and eliminating undue repetition. Ward, 354 N.C. at 261, 555 S.E.2d at 
270 (holding that “the questions [that defendant sought to pose concern- 
ing the events that took place on the day of a murder and the witness’s 
plea agreements] called for incompetent hearsay testimony, were unduly 
repetitive or argumentative, or were simply improper in form”); McNeill, 
350 N.C. at 678, 518 S.E.2d 499 (holding that “further cross-examination 
relating to [the witness’s] unserved warrants . .. would be repetitive and 
cumulative of the evidence already presented”) (citing State v. Howie, 
310 N.C. 618, 616, 313 S.E.2d 554, 556 (1984)). 


The Court’s decision in this case cannot, at least in my opinion, be 
squared with our existing decisional law concerning the nature and 
extent of the trial court’s authority to control the scope and extent of a 
defendant’s ability to question a prosecution witness concerning bias- 
related issues arising from the existence of pending criminal charges. 
For example, this case does not involve the total preclusion of cross- 
examination concerning a witness’s pending charges of the type that 
this Court determined to have been erroneous in Prevatte, 346 N.C. at 
164, 484 S.E.2d at 378-79, and State v. Hoffman, 349 N.C. 167, 181, 505 
S.E.2d 80, 89 (1998) (holding that “the trial court erred by not allow- 
ing defendant to cross-examine [a prosecution witness] regarding his 
pending charges for breaking and entering”). On the contrary, the cross- 
examination that the trial court allowed concerning Ms. Malachi’s pend- 
ing charges in this case was much more extensive than that deemed to be 
sufficient in McNeill, 350 N.C. at 676-78, 518 S.E.2d. at 498-99 (holding 
that the trial court permitted a sufficient inquiry into a prosecution wit- 
ness’s pending charges by allowing “defendant wide latitude to expose 
[the witness's] alleged bias and motive by allowing cross-examination 
regarding all of [her] prior convictions” and instructing the jury that the 
witness was testifying pursuant to a plea agreement that provided her 
with a charge reduction and a sentence concession in return for her tes- 
timony, that the witness was an accomplice deemed to have an interest 
in the outcome of the proceeding, and that defendant contended that 
the witness had made false, contradictory, and conflicting statements), 
and Atkins, 349 N.C. at 81, 505 S.E.2d at 109 (holding that the trial court 
had allowed a sufficient inquiry into a prosecution’s pending charges 
by permitting defendant to inquire “[w]hat kind of promises . . . has the 
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State made you in exchange for your testimony”). Simply put, the result 
reached by the Court in this case is fundamentally inconsistent with 
our prior decisions concerning the nature and extent of a defendant’s 
right to cross-examine prosecution witnesses concerning any pending 
charges that they might be facing at the time of their testimony, at least 
two of which have held that much more limited questioning than that 
which the trial court allowed in this case satisfied the requirements of 
the Confrontation Clause. 


In summary, a careful review of the record reveals that the trial 
court allowed an extensive exploration of the criminal charges that Ms. 
Malachi was facing at the time that she testified on behalf of the State 
and against defendant. The evidence that defendant’s trial counsel elic- 
ited during his thorough cross-examination of Ms. Malachi supplied suf- 
ficient information to support a concentrated attack upon her credibility 
given that Ms. Malachi admitted that she was facing serious criminal 
charges in Guilford County, that she was familiar with the plea negotia- 
tion process, and that no proposed plea agreement had been extended 
to her at the time of defendant's trial. The trial court had legitimate jus- 
tification for sustaining each of the successful objections that the State 
asserted during the relevant portion of Ms. Malachi’s cross-examination, 
and the Court has failed to point to any additional evidence or any addi- 
tional bias-related argument that defendant would have been able to 
elicit in the absence of the trial court’s ruling. Finally, the Court’s deci- 
sion conflicts with our existing jurisprudence concerning the nature and 
extent of a criminal defendant’s right to cross-examine prosecution wit- 
nesses concerning pending criminal charges. As a result, for all of these 
reasons, I respectfully dissent from the Court’s decision to affirm the 
Court of Appeals’ decision that defendant should be awarded a new trial. 


Justice NEWBY joins in this dissenting opinion. 
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Defendant’s second prosecution for second-degree murder vio- 
lated his Double Jeopardy rights where a first trial ended in a hung 
jury, the State took a voluntary dismissal, and defendant was retried 
and convicted after new DNA evidence emerged. Jeopardy contin- 
ued after the mistrial, and the State could have retried defendant 
again without violating his double jeopardy rights; however, the 
State made a binding decision not to retry the case when it made 
the unilateral choice to enter a final dismissal. That decision was 
tantamount to an acquittal. 


Justice NEWBY dissenting. 


Justice ERVIN joins in this dissenting opinion. 
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HUDSON, Justice 


This case comes to us by way of the State’s appeal from a unani- 
mous decision of the Court of Appeals holding that defendant’s right to 
be free from double jeopardy was violated when the State voluntarily 
dismissed defendant’s charge after his first trial ended in a hung jury 
mistrial. Defendant was retried nearly six years later, after new evi- 
dence emerged. The State argues that jeopardy is deemed never to have 
attached because of the mistrial, so that defendant was not in jeopardy 
at the time that his second trial began. In the alternative, the State argues 
that, even if defendant remained in jeopardy following the mistrial, the 
State’s voluntary dismissal without leave did not terminate that jeopardy 
and that the State was not barred from trying the defendant a second 
time. We are not persuaded by either of the State’s arguments and, thus, 
affirm the Court of Appeals. 


Today we recognize, in accordance with double jeopardy principles 
set out by this Court and the United States Supreme Court, that jeop- 
ardy attaches when the jury is empaneled and continues following a 
mistrial until a terminating event occurs. We hold that when the State 
enters a voluntary dismissal under N.C.G.S. § 15A-931 after jeopardy 
has attached, jeopardy is terminated in the defendant’s favor, regardless 
of the reason the State gives for entering the dismissal. The State can- 
not then retry the case without violating a defendant’s right to be free 
from double jeopardy. When the State dismisses a charge under section 
15A-931 after jeopardy has attached, jeopardy terminates. Thus, we 
affirm the decision of the Court of Appeals vacating defendant’s con- 
viction on double jeopardy grounds and remand to the trial court for 
further proceedings consistent with this opinion. 


Background 


Defendant was arrested on 2 November 2009 for the murder of James 
Carol Deberry, which was committed three days earlier on 31 October 
2009; he was indicted on 30 November 2009. Defendant’s trial began on 
6 December 2010, at which point a jury was empaneled and evidence 
presented. On 9 December 2010, the trial court declared a mistrial after 
the jury foreperson reported that the jury was hopelessly deadlocked. 
Defendant was released the same day. Following the hung jury mistrial 
declaration, the trial court continued the case so the State could decide 
whether it would re-try defendant on the murder charge. The trial court 
held status hearings on 16 December 2010 and on 10 February 2011. The 
trial court’s orders from both hearings noted that the case had ended in 
mistrial and that it would be continued to another status hearing for the 
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State to decide whether it intended to re-try defendant. Ultimately, 
the State entered a dismissal of the murder charge against defendant 
on 14 April 2011}, by filing form AOC-CR-307 with the trial court. Like 
many similar forms, form AOC-CR-307 includes multiple options; the 
State may use the form to enter a dismissal, a dismissal with leave, or 
a notice of reinstatement for a case that had previously been dismissed 
with leave. The State left blank the sections for dismissal with leave and 
reinstatement but checked the box in the “dismissal” section next to 
the statement “[t]he undersigned prosecutor enters a dismissal to the 
above charge(s) and assigns the following reasons.” The State checked 
the box marked “other” in the list of reasons for dismissal and wrote 
underneath: “hung jury, state has elected not to re-try case.” In addition, 
the State modified a statement on the form to reflect the circumstances 
so that it reads: “A jury has net been impaneled ner and has evidence 
[sic] been introduced.” The State’s voluntary dismissal of the charge was 
signed by the prosecutor. 


Several years passed, and the State discovered additional evidence 
related to the case. In 2013 and 2014, fingerprints and DNA from a ciga- 
rette found at the scene of the murder were found to belong to an indi- 
vidual named Ivan McFarland. A review of the cell phone activity for 
McFarland and defendant revealed that defendant had McFarland’s cell 
phone number in his phone, that five calls had been made between the 
two phones on the night of the murder, and that cell phone tower data 
placed both men in the vicinity near where the murder occurred. 


A second warrant for defendant’s arrest for murder was issued 
on 16 June 2015,2 and defendant was re-indicted on 6 July 2015. On 
7 October 2016, defendant filed a motion to dismiss the indictment 
based on N.C.G.S. § 15A-931, the voluntary dismissal statute, on 
estoppel and double jeopardy grounds, as well as a second motion to 
dismiss the murder charge for violating defendant’s rights to a speedy 
trial under the state and federal constitutions. On 10 October 2016, 
the trial court in open court denied defendant’s motion to dismiss based 





1. The parties’ filings disagree on which day in April 2011 the State entered its dis- 
missal. However, the copy of the form included in the record appears to be dated 14 April 
2011, which is also the date referenced in the Court of Appeals opinion. Any disagreement 
over the date does not impact the result of the case. 


2. McFarland was also indicted for the murder, and, as noted by the Court of 
Appeals, his trial was apparently scheduled to take place after defendant's trial. However, 
the record is silent as to the outcome of McFarland’s trial. 
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on double jeopardy.? Defendant was tried for the second time 31 October 
2016 through 9 November 2016 in the Superior Court in Wake County. 
At that trial, the jury found defendant guilty of second-degree murder, 
and the trial court sentenced defendant to between 220 and 273 months 
in prison. 


Defendant appealed to the Court of Appeals, where he argued 
that his right to be free from double jeopardy was violated when the 
State re-tried him on the same charge following its voluntary dismissal 
of the charge after defendant’s first trial ended in a hung jury mistrial. 
In a unanimous opinion filed on 15 May 2018, the Court of Appeals 
agreed with defendant that his second prosecution violated the Double 
Jeopardy Clause of the United States Constitution. State v. Courtney, 
817 S.E.2d 412, 422 (N.C. Ct. App. 2018) The Court of Appeals noted that 
the Double Jeopardy Clause does not prevent the State from retrying a 
defendant following a hung jury mistrial, but it listed three categories 
of jeopardy-terminating events that do bar a subsequent prosecution— 
jury acquittals, judicial acquittals, and “certain non-defense-requested 
terminations of criminal proceedings, such as non-procedural dismiss- 
als or improperly declared mistrials, that for double jeopardy purposes 
are functionally equivalent to acquittals.” Jd. at 418 (citing Lee v. United 
States, 432 U.S. 23, 30, 97 S. Ct. 2141, 2145, 53 L. Ed. 2d 80, 87 (1977); 
United States v. Scott, 437 U.S. 82, 99-100, 98 S. Ct. 2187, 2198, 57 L. Ed. 
2d 65, 79-80 (1978)). The panel concluded that the dismissal entered by 
the State in this case fell within this third category, “interpret[ing] sec- 
tion 15A-931 as according that dismissal the same constitutional finality 
and conclusiveness as an acquittal for double jeopardy purposes.” Jd. 
at 419. Thus, the Court of Appeals concluded that the trial court had 
erred in denying defendant’s motion to dismiss his 2015 indictment, and 
it vacated defendant's conviction.4 On 20 September 2018, we allowed 
the State’s petition for discretionary review of the decision of the Court 
of Appeals. 





3. Defendant’s motion to dismiss based on speedy trial grounds was denied in open 
court on 31 October 2016, and an order with findings of fact and conclusions of law was 
filed on 3 November 2016. 


4. Defendant raised three other issues before the Court of Appeals. Defendant 
argued, in the alternative, that the trial court erred in denying his motion to dismiss based 
on a violation of his right to a speedy trial. In addition, defendant argued that certain evi- 
dence was erroneously admitted at trial and that his statutory right not to be tried within 
a week of his arraignment was violated. Because the Court of Appeals found defendant’s 
double jeopardy issue to be dispositive, it did not address his remaining three arguments, 
none of which are the subject of this appeal. Cowrtney, 817 S.E.2d at 416. 
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Analysis 


The Double Jeopardy Clause of the Fifth Amendment of the United 
States Constitution states that “[n]o person shall... be subject for the 
same offence to be twice put in jeopardy of life or limb[.]” U.S. Const. 
amend. V. The U.S. Constitution’s guaranty against double jeopardy 
applies to the states through the Fourteenth Amendment, see Benton 
v. Maryland, 395 U.S. 784, 794, 89 S. Ct. 2056, 2062, 23 L. Ed. 2d 707, 
716 (1969), and we have long recognized that the Law of the Land 
Clause found in our state’s constitution also contains a prohibition 
against double jeopardy, N.C. Const. art. I, § 19; State v. Sanderson, 
346 N.C. 669, 676, 488 S.E.2d 133, 136 (1997); see also State v. Crocker, 
239 N.C. 446, 80 S.E.2d 243 (1954). “The underlying idea [of this constitu- 
tional protection] is that the State with all its resources and power should 
not be allowed to make repeated attempts to convict an individual for 
an alleged offense, thereby subjecting him to embarrassment, expense 
and ordeal and compelling him to live in a continuing state of anxiety and 
insecurity, as well as enhancing the possibility that even though innocent 
he may be found guilty.” Green v. United States, 355 U.S. 184, 187-88, 78 
S. Ct. 221, 223, 2 L. Ed. 2d 199, 204 (1957). In situations where jeopardy 
has not attached or where, having attached, jeopardy has not yet been 
terminated, the State retains the power to proceed with a prosecution. 
But under the Double Jeopardy Clause, “once a defendant is placed in 
jeopardy for an offense, and jeopardy terminates with respect to that 
offense, the defendant may neither be tried nor punished a second time 
for the same offense.” Sattazahn v. Pennsylvania, 537 U.S. 101, 106, 128 
S. Ct. 732, 736, 154 L. Ed. 2d 588, 595 (2003) (citation omitted). 


When the Double Jeopardy Clause is implicated, an individual’s 
right to be free from a second prosecution is not up for debate based 
upon countervailing policy considerations. See Burks v. United States, 
437 U.S. 1, 11 n.6, 98 S. Ct. 2141, 2147 n.6, 57 L. Ed. 2d 1, 9 n.6 (1978) 
(“[W]here the Double Jeopardy Clause is applicable, its sweep is abso- 
lute. There are no ‘equities’ to be balanced, for the Clause has declared 
a constitutional policy, based on grounds which are not open to 
judicial examination.”). 


We review de novo a defendant’s claim that a prosecution violated 
the defendant’s right to be free from double jeopardy. State v. Sparks, 
362 N.C. 181, 186, 657 S.E.2d 655, 658 (2008). The United States Supreme 
Court has recognized a two-pronged analysis to determine whether a 
violation of the Double Jeopardy Clause has occurred: “First, did jeop- 
ardy attach to [the defendant]? Second, if so, did the proceeding end 
in such a manner that the Double Jeopardy Clause bars his retrial?” 
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Martinez v. IMinois, 572 U.S. 833, 838, 134 8. Ct. 2070, 2074, 188 L. Ed. 
2d 1112, 1117 (2014). 


The State asks this Court to hold that neither of these two precondi- 
tions for a double jeopardy violation were present here and that, there- 
fore, the re-trial in this case did not offend double jeopardy principles. 
First, the State argues that, notwithstanding the fact that the defendant 
was tried once for this murder charge, jeopardy never attached under 
these circumstances, meaning that jeopardy attached for the first time 
when the jury was empaneled in the second trial. Second, the State con- 
tends that, even if jeopardy did attach when the jury was empaneled 
and sworn in the first trial, the prosecution’s voluntary dismissal of the 
indictment under N.C.G.S. § 15A-931 was not an event that terminated 
jeopardy. We are not persuaded by either argument and conclude that 
the unanimous panel below correctly held that the second trial of defen- 
dant violated his rights under the Double Jeopardy Clause. 


I. Attachment and Continuation of Jeopardy 


“There are few if any rules of criminal procedure clearer than the 
rule that ‘jeopardy attaches when the jury is empaneled and sworn.’ ” 
Martinez, 572 U.S. at 839, 134 S. Ct. at 2074, 188 L. Ed. 2d at 1117 (cita- 
tions omitted). See also State v. Shuler, 293 N.C. 34, 42, 235 $.E.2d 226, 
231 (1977) (“Jeopardy attaches when a defendant in a criminal prose- 
cution is placed on trial: (1) on a valid indictment or information, (2) 
before a court of competent jurisdiction, (3) after arraignment, (4) after 
plea, and (5) when a competent jury has been empaneled and sworn.”). 


Though retrials may proceed in certain circumstances without vio- 
lating the Due Process Clause, such as when a trial ends in mistrial or 
when a defendant secures the relief of a new trial after an original con- 
viction is vacated on appeal,°® see Richardson v. United States, 468 U.S. 
317, 326, 104 S. Ct. 3081, 3086, 82 L. Ed. 2d 242, 251 (1984), “it became 
firmly established by the end of the 19th century that a defendant could 
be put in jeopardy even in a prosecution that did not culminate in a con- 
viction or an acquittal, and this concept has been long established as an 
integral part of double jeopardy jurisprudence.” Crist v. Bretz, 437 U.S. 
28, 34, 98 S. Ct. 2156, 2160, 57 L. Ed. 2d 24, 30 (1978). 


In Richardson v. United States, the United States Supreme Court, 
recognizing that jeopardy attaches when a jury is sworn, held that a 





5. Because we recognize that the State may proceed with a retrial when a defendant 
secures the relief of a new trial after an original conviction is vacated on appeal, the dis- 
sent’s assertion that our holding “would also apply to cases reversed on appeal” is incor- 
rect. Our holding is limited to the facts presented here. 
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hung jury mistrial does not terminate that jeopardy in the defendant’s 
favor. 468 U.S. at 326, 104 S. Ct. at 3086, 82 L. Ed. 2d at 251. Specifically, 
the Court stated 


we reaffirm the proposition that a trial court’s declara- 
tion of a mistrial following a hung jury is not an event that 
terminates the original jeopardy to which petitioner was 
subjected. The Government, like the defendant, is entitled 
to resolution of the case by verdict from the jury, and 
jeopardy does not terminate when the jury is discharged 
because it is unable to agree. 


Id. The Richardson Court rejected the defendant’s implicit argument 
that his hung jury mistrial was a jeopardy-terminating event but, impor- 
tantly, recognized the fact that jeopardy had attached and remained 
attached following the mistrial. Jd. at 325, 104 S. Ct. at 3086, 82 L. Ed. 
2d at 251 (“Since jeopardy attached here when the jury was sworn, peti- 
tioner’s argument necessarily assumes that the judicial declaration of a 
mistrial was an event which terminated jeopardy in his case and which 
allowed him to assert a valid claim of double jeopardy. But this propo- 
sition is irreconcilable with [the Court’s prior cases], and we hold on 
the authority of these cases that the failure of the jury to reach a ver- 
dict is not an event which terminates jeopardy.”) (citing United States 
v. Martin Linen Supply Co., 430 U.S. 564, 569, 97 S. Ct. 1349, 1353, 51 L. 
Ed.2d 642 (1977)). 


The principle affirmed in Richardson that the original jeopardy 
continues, rather than terminates, following a hung jury mistrial, has 
been reaffirmed in more recent statements from the Court. See Yeager 
v. United States, 557 U.S. 110, 118, 129 S. Ct. 2360, 2366, 174 L. Ed. 2d 78, 
87 (2009) (“[W]e have held that the second trial does not place the defen- 
dant in jeopardy ‘twice.’ Instead, a jury’s inability to reach a decision is 
the kind of ‘manifest necessity’ that permits the declaration of a mistrial 
and the continuation of the initial jeopardy that commenced when the 
jury was first impaneled.”) (emphasis added) (citations omitted). 


The State concedes that jeopardy attaches when a jury is empan- 
eled; however, it argues that the occurrence of a hung jury mistrial sets 
in motion a legal fiction in which the clock is wound back, placing the 
case back in pre-trial status such that jeopardy is deemed never to have 
attached.® The State’s argument posits two necessary conditions. 


6. At oral argument, counsel for the State instead argued that jeopardy “unattaches,” 
a phenomenon that the State specifically disclaims in its brief. Compare New Brief for 
the State at 8, State v. Courtney, No. 160PA18 (N.C. November 21, 2018) (“Although the 
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First, the State argues that the United States Supreme Court has 
never held that jeopardy continues following a mistrial, notwithstand- 
ing the clear language to the contrary found in Richardson and Yeager. 
The State contends that the multiple statements by the Court appear- 
ing to embrace the doctrine of continuing jeopardy are dicta because 
a number of those cases did not squarely address the Double Jeopardy 
Clause’s limits on prosecutors’ ability to bring a second prosecution on 
the same charge following a declaration of a hung-jury mistrial that was 
not sought by the defendant. The State argues that even Richardson's 
continuing jeopardy discussion is “[a]rguably . . . dictum because by 
finding a mistrial was not a terminating event, it was immaterial whether 
or not jeopardy had continued, as opposed to the case being placed back 
in the pre-trial posture[.]” 


The second element of the State’s argument that jeopardy did not 
attach appears to be as follows: because the U.S. Supreme Court, in the 
State’s view, has not formally adopted the continuing jeopardy doctrine, 
this Court is free to follow its own precedent on the matter. The State 
further argues that this Court has explicitly held that upon the declara- 
tion of a hung jury mistrial, a legal fiction goes into effect under which 
jeopardy is deemed never to have attached at the first trial, meaning that 
no jeopardy exists to continue and eventually terminate. Thus, the State 
contends that, following his 2010 trial, defendant was placed in pre- 
cisely the same position in which he stood before trial, and it was only 
when the jury was empaneled at defendant’s second trial in 2016 that 
jeopardy first attached. We find both components of the State’s proffered 
theory that defendant was not in jeopardy at the time of the mistrial to 
be wholly without merit. 


In Richardson, the Supreme Court stated multiple times that jeop- 
ardy, which existed prior to a mistrial, does not terminate following the 





court below believed the State was contending jeopardy ‘unattached’ with the mistrial, 
the State’s actual argument is that, based on case law from this Court, the mistrial cre- 
ated the legal fiction that jeopardy never attached in the first place.”) (citation and foot- 
note omitted) (emphasis in original) with Oral Argument at 55:08-55:18, 57:36-57:51, 
State v. Courtney, No. 160PA18 (N.C. May 15, 2019) (“I would ask this Court to look at 
this Court’s holding in State v. Lachat, which found that when there is a mistrial, jeop- 
ardy unattaches.”; “After a hung jury, the jeopardy in that situation unattaches and 
then when the State made this dismissal, the State was in a pretrial procedure at that 
point, and therefore the State could bring back these charges and retry the defendant.”) 
(emphases added). While we primarily focus here on the State’s contention in its brief 
that jeopardy never attached, we also find no legal support for its alternative formula- 
tion that jeopardy “unattaches” following a hung jury mistrial. Both arguments—that 
jeopardy never attached and that jeopardy unattached—are foreclosed by the continu- 
ing jeopardy principle embraced by the United States Supreme Court in Richardson. 
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mistrial. The Court in Richardson “reaffirm[ed] the proposition that 
a trial court’s declaration of a mistrial following a hung jury is not an 
event that terminates the original jeopardy to which petitioner was 
subjected,” and reiterated that “jeopardy does not terminate when the 
jury is discharged because it is unable to agree.” Richardson, 468 U.S. 
at 326, 104 S. Ct. at 3086, 82 L. Ed. 2d at 251 (emphases added). The 
State argues, however, that merely because the Richardson Court held 
that “jeopardy does not terminate” following a hung jury mistrial “does 
not necessarily mean that jeopardy had continued” because, under the 
State’s theory, jeopardy would not terminate because jeopardy would 
no longer be deemed in effect. While this is a creative argument, it is 
foreclosed by a commonsense reading of Richardson. 


First, the Richardson Court clearly contemplates the continuation 
of jeopardy at the time of the mistrial. If the Court had intended to say 
that jeopardy, which attaches when the jury is empaneled, can—only in 
the singular context of a hung jury mistrial—be retroactively deemed 
never to have attached, it could have done so. Instead, the Court stated 
that the original jeopardy did not terminate, thus signaling that jeop- 
ardy continued. We see no logical interpretation of the Court’s declara- 
tion in Richardson that the original jeopardy did not terminate other 
than to acknowledge that the original jeopardy continued." 


Second, the outcome and legal significance of Richardson cannot 
be separated from its text. The continuing jeopardy doctrine reaffirmed 
by Richardson provided a rationale for the longstanding practice of per- 
mitting retrial following a hung jury mistrial that was consistent with the 
guarantee of the Double Jeopardy Clause. See Richardson, 468 U.S. at 
324, 1048. Ct. at 3085, 82 L. Ed. 2d at 250 (citing Logan v. United States, 
144 U.S. 263, 297-98, 12 S. Ct. 617, 627-28, 36 L. Ed. 429, 441 (1892); 
Arizona v. Washington, 434 U.S. 497, 509, 98 S. Ct. 824, 832, 54 L. Ed. 2d 
717, 730 (1978)). 





7. The dissenting justice in Richardson also acknowledged the Court’s adoption 
of the continuing jeopardy principle. Writing in dissent in Richardson, Justice Brennan 
argued that the majority’s approach “improperly ignores the realities of the defendant's sit- 
uation and relies instead on a formalistic concept of ‘continuing jeopardy.” Richardson, 
468 U.S. at 327, 104 S. Ct. at 3087, 82 L. Ed. 2d at 252 (Brennan, J., concurring in part and 
dissenting in part) (emphasis added). See also Yeager v. United States, 557 U.S. 110, 129, 
129 S. Ct. 2360, 2372, 174 L. Ed. 2d 78, 94 (2009) (Scalia, J., dissenting) (“This Court has 
extended the protections of the Double Jeopardy Clause by holding that jeopardy attaches 
earlier: at the time a jury is empanelled and sworn... . . [DJischarge of a deadlocked jury 
does not ‘terminat[e] the original jeopardy.’ Under this continuing-jeopardy principle, 
retrial after a jury has failed to reach a verdict is not a new trial but part of the same pro- 
ceeding.”) (emphasis added) (footnote omitted) (citations omitted). 
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The State here argues against the existence of a legal principle that 
secures the government's right to retry a defendant following mistrial in 
the face of legal opposition to those retrials on double jeopardy grounds. 
The State rejects the principle that permitted the Government to prevail 
in Richardson—that jeopardy continues, rather than terminates, follow- 
ing a mistrial—in favor of an argument that, following a mistrial, jeop- 
ardy neither continues nor terminates but rather is deemed never to have 
attached in the first place. Thus, the State’s argument that the Supreme 
Court has not embraced the principle of continuing jeopardy following 
a mistrial is unsupported by either the text or context of Richardson. 


The State also points to United States v. Sanford, 429 U.S. 14, 97S. 
Ct. 20, 50 L. Ed. 2d 17 (1976) (per curiam) to support its argument that, 
following a hung jury mistrial, a defendant is placed back in a pre-trial 
posture and jeopardy is deemed not to have attached. In Sanford, defen- 
dants were indicted for illegal game hunting, and their trial resulted in a 
hung jury mistrial. Jd. at 14, 97S. Ct. at 20, 50 L. Ed. 2d at 19. Four months 
later, as the Government was preparing to retry the case, the trial court 
granted the defendants’ motion to dismiss the indictment, conclud- 
ing that the Government had consented to the activities described in 
the indictment. Jd. The Government appealed. Jd. The Supreme Court 
reversed a decision of the circuit court dismissing the Government’s 
appeal on double jeopardy grounds, concluding that “[t]he dismissal in 
this case, like that in [Serfass v. United States, 420 U.S. 377, 95 S. Ct. 
1055, 43 L. Ed. 2d 265 (1975)], was prior to a trial that the Government 
had a right to prosecute and that the defendant was required to defend,” 
id. at 16, 97 S. Ct. at 21-22, 50 L. Ed. 2d at 20, and that “in such cases a 
trial following the Government’s successful appeal of a dismissal is not 
barred by double jeopardy,” id. at 16, 97 S. Ct. at 22, 50 L. Ed. 2d at 20. 


Though the State is correct that Sanford includes language anal- 
ogizing the dismissal in that case to the pretrial dismissal considered 
in Serfass, see id. at 16, 97 S. Ct. at 21, 50 L. Ed. 2d at 20, there are 
two reasons why Sanford does not control here. First, Richardson was 
decided eight years after Sanford, meaning that if the two opinions were 
in conflict, Richardson would control. The Court in Sanford issued only 
a brief per curiam opinion without oral argument, see id. at 16, 97 S. 
Ct. at 22, 50 L. Ed. 2d at 20 (Brennan & Marshall, JJ., dissenting from 
summary reversal and indicating that they would have set the case for 
oral argument); however, the Court included a more robust analysis of 
double jeopardy principles in its later opinion in Richardson. 


Second, the result in Sanford is consistent with the principle dis- 
cussed two years later in United States v. Scott. In Scott, the Court held 
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that the State was permitted to appeal a defendant-requested dismissal 
of charges after jeopardy had attached. 437 U.S. at 101, 98S. Ct. at 2198- 
99, 57 L. Ed. 2d at 80-81. The Court explained that 


the defendant, by deliberately choosing to seek termina- 
tion of the proceedings against him on a basis unrelated 
to factual guilt or innocence of the offense of which he 
is accused, suffers no injury cognizable under the Double 
Jeopardy Clause if the Government is permitted to appeal 
from such a ruling of the trial court in favor of the defen- 
dant. . . . [T]he Double Jeopardy Clause, which guards 
against Government oppression, does not relieve a defen- 
dant from the consequences of his voluntary choice. 


Id. at 98-99, 98 S. Ct. at 2198, 57 L. Ed. 2d at 79. Unlike in Sanford and 
Scott, the dismissal here was entered unilaterally by the State rather 
than by atrial court granting defendant’s request. Thus, this line of cases 
is not applicable to the facts before us. 


We now move to the second element of the State’s theory that jeop- 
ardy attached for the first time at defendant’s second trial. As the sole 
support for its theory that this Court has adopted the principle that jeop- 
ardy is deemed never to have previously attached at the point that the 
trial court declares a mistrial, the State points to a single statement 
from this Court’s decision in State v. Lachat, 317 N.C. 73, 343 S.E.2d 
872 (1986). The State notes that we stated in Lachat that “[w]hen a mis- 
trial is declared properly for such reasons [as a deadlocked jury], ‘in 
legal contemplation there has been no trial.’ ” 317 N.C. at 82, 343 S.E.2d 
at 877 (quoting State v. Tyson, 138 N.C. 627, 629, 50 S.E. 456, 456 (1905)). 


The Lachat Court quoted this phrase from our 1905 decision in State 
v. Tyson, 138 N.C. at 629, 50 S.E. at 456. In Tyson, we held that a defen- 
dant’s double jeopardy right was not violated when the jury was empan- 
eled, the trial court declared a mistrial due to the intoxication of one of 
the jurors, and the defendant was re-tried and convicted. Id. We stated 
in Tyson that 


[w]here a jury has been impaneled and charged with a cap- 
ital felony, and the prisoner’s life put in jeopardy, the court 
has no power to discharge the jury, and hold the prisoner 
for a second trial, except in cases of absolute necessity. 
Where such absolute necessity appears from the find- 
ings of the court, and in consequence thereof the jury has 
been discharged, then in legal contemplation there 
has been no trial. 
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Id. (citation omitted). Significantly, though we stated that there had 
been “no trial” in this situation, such that the defendant was not subject 
to double jeopardy, we did not state that, due to the mistrial, there had 
been “no jeopardy.” To the contrary, by noting that a jury may be dis- 
charged only “in cases of absolute necessity” after “the prisoner’s life 
[has been] put in jeopardy,” we implicitly acknowledged—from the post- 
mistrial perspective—that the defendant in Tyson had been in jeopardy 
during his first trial. 


Eight decades later in Lachat, this Court quoted the phrase from 
Tyson in a somewhat different context. In Lachat, we held that a defen- 
dant’s second trial should have been barred due to former jeopardy® 
based on the particular findings of fact and conclusions made by the trial 
court. Lachat, 317 N.C. at 74, 83-84, 343 S.E.2d at 872, 877. Our ruling in 
Lachat was a fact-specific determination that the trial court had erred 
in declaring a mistrial before making a proper determination on whether 
the jury was, in fact, hopelessly deadlocked. Id. at 84-85, 343 S.E.2d at 
878. In setting out the applicable law in that case, we stated that the 
double jeopardy principle 


is not violated where a defendant’s first trial ends with a 
mistrial which is declared for a manifest necessity or to 
serve the ends of public justice. “It is axiomatic that a jury’s 
failure to reach a verdict due to a deadlock is a ‘manifest 
necessity’ justifying the declaration of a mistrial.” When 
a mistrial is declared properly for such reasons, “in legal 
contemplation there has been no trial.” 


State v. Lachat, 317 N.C. at 82, 343 S.E.2d at 877 (first citing and quoting 
State v. Simpson, 303 N.C. 439, 447, 279 S.E.2d 542, 547 (1981), then quot- 
ing Tyson, 138 N.C. at 629, 50 S.E. at 456). Thus, the Court opined that 
following a properly declared mistrial, including a mistrial declared due 
to a hopelessly deadlocked jury, “in legal contemplation there has been 
no trial.” Because Lachat explicitly involved an improperly declared 
mistrial, any discussion of the consequences stemming from a properly 
declared mistrial is not conclusive on this point. More importantly, the 
“no trial” language quoted in Lachat again falls far short of declaring 
that a defendant in such a situation has not been placed in jeopardy. Nor 
could this Court have made such a statement, given that, just two years 





8. Lachat was not decided under the Double Jeopardy Clause of the United States 
Constitution but rather “on adequate and independent grounds of North Carolina law.” 317 
N.C. at 77, 343 S.E.2d at 874. 
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earlier, the Supreme Court in Richardson had embraced the doctrine 
that jeopardy continues following a hung jury mistrial.® 


This Court’s prior statements that “in legal contemplation there has 
been no trial” were made in the context of explaining why the State is 
permitted to retry a defendant following a properly declared mistrial, 
which was also the context for the U.S. Supreme Court’s embrace of the 
continuing jeopardy doctrine in Richardson. The State contends that 
“lif a hung jury creates the legal fiction that ‘there has been no trial,’ 
then by definition a jury was never empaneled and defendant was never 
placed in jeopardy.” But in our view the State reads this explanatory 
phrase from our prior opinions too expansively. Contrary to the State’s 
view, this Court did not with those eight words adopt an exception to 
the longstanding rule recognized by this Court and the United States 
Supreme Court that jeopardy attaches when a jury is empaneled, nor did 
we hold that a legal fiction acts to invalidate the jeopardy that a defen- 
dant, even one who is later retried, did in fact experience at a first trial.19 





9. Inits brief, the State also references State v. Sanders, 347 N.C. 587, 496 S.E.2d 568 
(1998), the most recent case from this Court to quote Tyson’s “no trial” language, though 
as with Lachat, it provides no analysis of the case. In Sanders, we upheld the propriety of 
a trial court’s declaration of a mistrial due to the “manifest necessity” of jury misconduct 
in a sentencing proceeding, such that the defendant’s double jeopardy rights would not 
be violated by a subsequent sentencing proceeding. Id. at 599-601, 496 S.E.2d at 576-77. 
In setting forth the reasoning for our conclusion, we discussed the right of a defendant 
to be free from double jeopardy and noted that this right is not violated when a mistrial 
is declared due to manifest necessity. Jd. at 599, 496 S.E.2d at 576. Then we stated that 
“[w]hen a mistrial has been declared properly, ‘in legal contemplation there has been no 
trial.’ ” Id. (quoting Tyson, 138 N.C. at 629, 50 S.E. at 456). As is the case with Tyson and 
Lachat, Sanders includes no statement that jeopardy is deemed, following the mistrial, 
never to have attached in the first place. Like Lachat, Sanders also post-dated Richardson, 
which would have foreclosed any holding that jeopardy did not remain attached following 
a mistrial. 


10. Although the State contends this Court already adopted its proffered legal fiction 
as a holding in Lachat, it also seeks to highlight the usefulness of legal fictions by analogiz- 
ing this situation before us to other situations where legal fictions have been employed. In 
a footnote on legal fictions in its brief, the State contends that “[h]ere, resetting the pro- 
ceedings after a hung jury mistrial to pre-trial status is not all that different than other legal 
fictions such as nunc pro tunc orders and the relation-back doctrine.” One of the cases the 
State cites in this discussion is Costello v. Immigration & Naturalization Serv., 376 U.S. 
120, 130, 84 S. Ct. 580, 586, 11 L. Ed. 2d 559, 565 (1964). But Costello declined to apply the 
relation-back doctrine in the manner urged by the government in that case and disparaged 
the legal fiction concept in the process. Id. at 130, 84S. Ct. at 586, 11 L. Ed. 2d 559, 565-66 
(“The relation-back concept is a legal fiction at best, and even the respondent concedes 
that it cannot be ‘mechanically applied.’ ... This Court declined to apply the fiction in a 
deportation context in [a prior] case, and we decline to do so now.”). The Court further 
stated that, “[i]n this area of the law, involving as it may the equivalent of banishment or 
exile, we do well to eschew technicalities and fictions and to deal instead with realities.” 
Id. at 131, 84S. Ct. at 587, 11 L. Ed. 2d at 566. 
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The State argues that “the continuing jeopardy doctrine . . . is a slen- 
der reed upon which to base a determination that defendant’s double 
jeopardy rights were violated.” On the contrary, we conclude that this 
century-old statement from this Court is a “slender reed” intended only 
to explain the State’s ability to re-try a defendant following a mistrial. 
This Court has not adopted an elaborate legal fiction under which jeop- 
ardy attaches when a jury is empaneled and then simply ceases to apply 
when the trial court declares a mistrial. This Court has not embraced 
the proposition proffered by the State and does not do so today. Instead, 
relying upon the commonsense meaning of binding Supreme Court prec- 
edents, we reaffirm that jeopardy continues following a mistrial until the 
occurrence of a jeopardy-terminating event. 


Because we conclude that the original jeopardy continued follow- 
ing defendant’s mistrial, we turn to the second part of our analysis and 
consider whether the State’s subsequent dismissal of defendant’s mur- 
der indictment terminated the original jeopardy, such that defendant’s 
second trial placed him in jeopardy a second time in violation of both 
the federal and state constitutions. 


IT. Voluntary Dismissal Terminating Jeopardy 


Defendant concedes that the State, under the doctrine of continuing 
jeopardy, could have retried him following the mistrial without violat- 
ing the Double Jeopardy Clause. He argues, however, that the State’s 
unilateral decision to enter a voluntary dismissal of the murder indict- 
ment under N.C.G.S. § 15A-931 after jeopardy had attached was an event 
that terminated defendant’s original jeopardy, thus preventing the State 
from subsequently retrying him. We hold that where, as here, the State 
dismisses a charge under section 15A-931 after jeopardy has attached, a 
defendant's right to be free from double jeopardy under the federal and 
state constitutions is violated if the State initiates a subsequent pros- 
ecution on the same charge. Thus, we affirm the holding of the Court 
of Appeals that the State’s dismissal of a charge under section 15A-931 
is binding on the state and is tantamount to an acquittal, making it a 
jeopardy-terminating event for double jeopardy purposes. 


North Carolina has two statutes governing the State’s ability to vol- 
untarily dismiss charges, either with or without leave to reinstate those 
charges. Section 15A-931 of the General Statutes (“Voluntary dismissal 
of criminal charges by the State.”) reads as follows: 
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Except as provided in G.S. 20-138.4, the prosecutor may 
dismiss any charges stated in a criminal pleading includ- 
ing those deferred for prosecution by entering an oral dis- 
missal in open court before or during the trial, or by filing 
a written dismissal with the clerk at any time. The clerk 
must record the dismissal entered by the prosecutor and 
note in the case file whether a jury has been impaneled or 
evidence has been introduced. 


N.C.G.S. § 15A-931(a) (2017). 


By contrast, N.C.G.S. § 15A-932 (“Dismissal with leave when defen- 
dant fails to appear and cannot be readily found or pursuant to a deferred 
prosecution agreement.”) allows a prosecutor to dismiss charges with 
leave to reinstate them under specific circumstances. Under section 
15A-932, 


The prosecutor may enter a dismissal with leave for non- 
appearance when a defendant: 


(1) Cannot be readily found to be served with an order 
for arrest after the grand jury had indicted him; or 


(2) Fails to appear at a criminal proceeding at which 
his attendance is required, and the prosecutor believes 
the defendant cannot be readily found. 


N.C.G.S. § 15A-932(a) (2017) and 


The prosecutor may enter a dismissal with leave pursuant 
to a deferred prosecution agreement entered into in accor- 
dance with the provisions of Article 82 of this Chapter. 


Id. § 15A-932(al). A prosecutor may reinstate charges dismissed with 
leave under these provisions upon apprehension of a defendant who 
previously could not be found or if a defendant fails to comply with the 
terms of a deferred prosecution agreement. Id. § 15A-932(d), (e). 


Section 15A-932 establishes a few specifically enumerated circum- 
stances in which the State may dismiss a charge with leave to refile, such 
that a dismissal under this statute does not necessarily contemplate the 





11. The statute referenced herein applies only to implied-consent and impaired driv- 
ing with license revoked offenses and requires that a voluntary dismissal by the State 
be accompanied by detailed reasons and other information related to the case. N.C.G.S. 
§ 20-138.4(a)(1), (b) (2017). 
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end of the prosecution. All other voluntary dismissals entered by the 
State are governed by section 15A-931. In State v. Lamb, 321 N.C. 633, 
641, 365 S.E.2d 600, 604 (1988) we contrasted the effect of these two 
provisions, nothing that section 15A-931 provides “a simple and final dis- 
missal which terminates the criminal proceedings under that indictment” 
(citing N.C.G.S. § 15A-931 official cmt.) while a dismissal under section 
15A-932 “results in removal of the case from the court’s docket, but the 
criminal proceeding under the indictment is not terminated.” (emphasis 
in original). Before a defendant has been tried, “[s]ection 15A-931 does 
not bar the bringing of the same charges upon a new indictment,” id. 
but, even in a pre-attachment context, the key characteristic of a dis- 
missal entered under 15A-931 is its finality. In the context of an analy- 
sis of the now-repealed Speedy Trial Act in Lamb, we noted that the 
finality provided by the statute precluded consideration of any time that 
accrued between the time when a first indictment was dismissed under 
section 15A-931 and a new indictment was secured for purposes of a 
statutory speedy trial claim; by contrast, no such consequence resulted 
from a section 15A-932 dismissal.” 


It appears that the legislature contemplated the possibility that a 
dismissal under section 15A-931 might have double jeopardy implica- 
tions and, further, that the State might enter a voluntary dismissal some- 
time other than during the middle of a trial. Section 15A-931(a) dictates 
that “[t]he clerk must record the dismissal entered by the prosecutor 
and note in the case file whether a jury has been impaneled or evidence 
has been introduced” and directs that the State may dismiss a charge 
“by entering an oral dismissal in open court before or during the trial, 
or by filing a written dismissal with the clerk at any time.” (Emphases 
added). The State suggested at oral argument that the statutory lan- 
guage contemplating the attachment of jeopardy was intended only to 
ward against the double jeopardy implications of a voluntary dismissal 
entered by the State mid-trial. But this contention is undermined by the 
specific language in the statute authorizing entry of a dismissal before a 
trial, during a trial, or at any time. 


While the text of section 15A-931 fully supports the conclusion that 
the legislature intended a dismissal under this section to have such a 





12. In Lamb, the State entered a pretrial dismissal of the indictment “[w]ith [lJeave 
[p]ending the completion of the investigation.” 321 N.C. at 635, 365 S.E.2d at 601. However, 
because none of the circumstances described in section 15A-932 actually occurred, we 
concluded that the “with leave” language was merely surplusage and that the dismissal in 
fact was entered under section 15A-931. Id. at 642, 365 S.E.2d at 604-05. 
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degree of finality that double jeopardy protections would come into 
play, this reading finds further support in the official commentary to 
the statute. See State v. Jones, 819 S.E.2d 340, 344 (N.C. 2018) (“The 
commentary to a statutory provision can be helpful in some cases in 
discerning legislative intent.” (quoting Parsons v. Jefferson-Pilot Corp., 
333 N.C. 420, 425, 426 S.E.2d 685, 689 (1993)); State v. Williams, 315 N.C. 
310, 327, 338 S.E.2d 75, 85 (1986) (“Although the official commentary 
was not drafted by the General Assembly, we believe its inclusion in The 
Criminal Procedure Act is some indication that the legislature expected 
and intended for the courts to turn to it for guidance when construing 
the Act.”). 


The Criminal Code Commission provided the following commen- 
tary to section 15A-931: 


The case of Klopfer v. North Carolina, 386 U.S. 213, held 
in 1967, that our system of ’nol pros” was unconstitutional 
when it left charges pending against a defendant and he 
was denied a speedy trial. Thus the Commission here 
provides for a simple and final dismissal by the solicitor. 
No approval by the court is required, on the basis that 
it is the responsibility of the solicitor, as an elected offi- 
cial, to determine how to proceed with regard to pend- 
ing charges. This section does not itself bar the bringing 
of new charges. That would be prevented if there were a 
statute of limitations which had run, or if jeopardy had 
attached when the first charges were dismissed. 


N.C.G.S. § 15A-931 (2017) (official cmt.) (emphasis added). The explicit 
statement in the commentary that the bringing of new charges “would 
be prevented . . . if jeopardy had attached when the first charges were 
dismissed,” id., provides further insight into the legislature’s intent for 
a 15A-931 dismissal. This commentary suggests that such a dismissal 
would be viewed as a jeopardy-terminating event for purposes of the 
Double Jeopardy Clause. 


In reaching its conclusion that the State’s dismissal of defendant’s 
murder charge was a terminating event that prevented him from being 
retried, the Court of Appeals “f[ou]nd further guidance from [this] 
Court’s explanation and application of the ‘State’s election’ rule.” State 
v. Courtney, 817 S.E.2d 412, 420 (N.C. Ct. App. 2018) (citing State v. Jones, 
317 N.C. 487, 346 S.E.2d 657 (1986)). Like the panel below, we also find 
the rule discussed in Jones to be instructive here. In Jones, this Court 
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reviewed the case of a defendant whose indictment arguably!® was suffi- 
cient to charge him with first-degree rape but who was arraigned only on 
the charge of second-degree rape. Jones, 317 N.C. at 491-92, 346 S.E.2d 
at 659-60. No discussion at all of a first-degree rape charge occurred 
until after the close of all evidence, when the prosecutor proposed an 
instruction on first-degree rape. Jones, 317 N.C. at 491, 346 S.E.2d at 659. 
Jones was ultimately convicted of first-degree rape, id., and appealed 
his conviction to this Court. In our decision vacating defendant’s convic- 
tion for first-degree rape, we held that 


by unequivocally arraigning the defendant on second- 
degree rape and by failing thereafter to give any notice 
whatsoever, prior to the jury being impaneled and jeop- 
ardy attaching, of an intent instead to pursue a conviction 
for first-degree rape arguably supported by the short-form 
indictment, the State made a binding election not to pur- 
sue the greater degree of the offense, and such election 
was tantamount to an acquittal of first-degree rape. 


Id. at 494, 346 S.E.2d at 661 (emphasis in original).!4 


While the State correctly notes that this case presents a different 
circumstance from that detailed in Jones, it does not adequately explain 
why a prosecutor’s unilateral, post-attachment decision to terminate 
the entire prosecution should be less binding on the State than its post- 
attachment decision to pursue a lesser charge. By making the unilateral 
choice to enter a final dismissal of defendant’s murder charge after jeop- 
ardy had attached, the State made a binding decision not to retry the 
case. Thus, we conclude that the State’s post-attachment dismissal of 
defendant’s indictment was tantamount to, or the functional equivalent 
of, an acquittal, which terminated the original jeopardy that had contin- 
ued following the declaration of a hung jury mistrial in defendant’s case. 





13. The Jones Court did not reach the issue of whether or not the indictment, which 
contained a sufficient description of first-degree rape in the body of the indictment but 
also contained a caption and statutory citation that both referenced second-degree rape, 
would have been sufficient to charge first-degree rape absent the State’s post-jeopardy 
election. 317 N.C. at 493, 346 S.E.2d at 660-61. 


14. In reaching our conclusion in Jones that the State had made a binding election 
to pursue only the charge of second-degree rape, we also noted that the State had “that 
charge [for second-degree rape] entered of record in the clerk’s minutes of arraignment.” 
Id. at 493, 346 S.E.2d at 660-61. 
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Conclusion 


At his first trial, defendant was unquestionably placed in jeopardy, 
which continued after his first trial ended with a hung jury mistrial. As 
explained by the continuing jeopardy doctrine, the mistrial was not a 
terminating event that deprived the State of the opportunity to retry 
defendant. Rather, as defendant acknowledges, the State at that time 
could have tried defendant again on the existing charge without violat- 
ing his double jeopardy rights. Instead of exercising that opportunity to 
retry defendant, the State entered a final dismissal of the charge, unilat- 
erally and irrevocably terminating the prosecution and, with it, defen- 
dant’s original jeopardy. Under the Double Jeopardy Clause, the State 
was then barred from retrying defendant for the same crime. 


Because defendant’s jeopardy remained attached following the mis- 
trial declaration in his first trial and was terminated when the State sub- 
sequently entered a dismissal of the charge under N.C.G.S. § 15A-931, 
we conclude that defendant’s second prosecution was barred by the 
Double Jeopardy Clause and that the trial court erred in denying defen- 
dant’s motion to dismiss his 2015 murder indictment on double jeopardy 
grounds. Thus, we affirm the Court of Appeals’ decision vacating defen- 
dant’s murder conviction. 


AFFIRMED. 
Justice NEWBY dissenting. 


The general principles governing double jeopardy provide that when 
a trial ends in a mistrial the State can retry that defendant on the same 
charges. Procedurally, the subsequent new trial has all the same stages 
as the original one, including a pretrial stage. A dismissal during the 
pretrial stage does not prevent a subsequent re-indictment and retrial. 
The majority ignores these general principles and, by its holding, makes 
North Carolina an outlier in the country. Guided by a misapplication of 
the concept of continuing jeopardy, the majority effectively eliminates 
a complete, new trial after a mistrial (or reversal on appeal), removing 
any pretrial proceedings. Under its theory, once jeopardy attaches with 
the first trial, it continues, affecting everything that occurs thereafter. 
The majority’s interpretation of continuing jeopardy means any motion 





15. Of course there may have been crimes other than lesser included offenses of 
murder with which defendant could have been charged arising from the same incident. See 
State v. Wilson, 338 N.C. 244, 261, 449 S.E.2d 391, 401 (1994). 
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or dismissal after a mistrial is treated as if made midtrial. Thus, after 
a mistrial, a pretrial dismissal is deemed an acquittal. Because of the 
majority’s hyper-technical application of its view of the continuing jeop- 
ardy theory, defendant’s murder conviction is vacated, and he goes free. 
The fundamental right against being tried twice for the same crime does 
not require this outcome. 


The State’s dismissal here does not address defendant’s guilt or inno- 
cence and therefore is not the functional equivalent of a jury verdict of 
acquittal. Regardless of which abstract legal theory of jeopardy informs 
this Court, it should not stray from the fundamental concepts governing 
mistrials and double jeopardy. The mistrial here returned the criminal 
proceedings to a pretrial status and allowed for a dismissal of the charge 
without prejudice. This approach is consistent with the long-established 
precedent of the Supreme Court of the United States and this Court 
that, after a mistrial, the trial process “proceed|[s] anew,” United States 
v. Scott, 437 U.S. 82, 92, 98 S. Ct. 2187, 2194, 57 L. Ed. 2d 65, 75 (1978), as 
if “there has been no trial,” State v. Tyson, 138 N.C. 627, 629, 50 S.E. 456, 
456 (1905). Thereafter, defendant was properly re-indicted and retried, 
resulting in the jury convicting defendant of murder; that conviction is 
now judicially erased. Allowing the State to take a pretrial dismissal 
after a mistrial and subsequently to retry defendant does not offend the 
safeguard against double jeopardy. I respectfully dissent. 


I. Facts and Procedural History 


In 2009 the State charged defendant with the first-degree murder of 
James Deberry based in part on Deberry’s dying statement after being 
shot. On 6 December 2010, defendant’s trial began. Three days later, the 
trial court declared a mistrial after the jury was unable to reach a ver- 
dict. On 16 December 2010, the trial court issued a judgment form not- 
ing “Mistrial Con’t to next Status Hearing for State to decide if case to 
be retried.” 


On 14 April 2011, the State dismissed the murder charge against 
defendant by filing the standard Form AOC-CR-307 in accordance with 
N.C.G.S. § 15A-931, circling “Dismissal” in handwriting, rather than 
“Notice of Reinstatement,” on the form. The form has no checkbox to 
indicate a mistrial, and the State selected the fourth checkbox option 
“Other: (specify),” and specified below “hung jury, State has elected not 
to re-try case.” The State noted that, in the mistrial, “A jury has net been 
impaneled rer and has [sic] evidence been introduced.” Notably, the 
State did not check any box on the form that could signify a finding of 
defendant’s guilt or innocence despite having these checkbox options: 
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“No crime is charged”; “insufficient evidence to warrant prosecution”; 
and defendant “agreed to plead guilty.” 


The State obtained more evidence linking defendant to Deberry’s 
death and, on 6 July 2015, a grand jury issued a new indictment against 
defendant for first-degree murder. Before his second trial, defendant 
unsuccessfully moved to dismiss the new indictment on double jeop- 
ardy grounds. On 7 November 2018, the jury convicted defendant of 
second-degree murder. 


On appeal defendant conceded, and the majority agrees, that the 
State could retry him on the mistried murder charge without transgress- 
ing double jeopardy protections. The Court of Appeals held, and now a 
majority of this Court holds, that the prosecutor’s post-mistrial voluntary 
dismissal of the original murder indictment possessed “the same consti- 
tutional finality and conclusiveness as an acquittal.” State v. Courtney, 
817 S.E.2d 412, 414 (N.C. Ct. App. 2018). Thus, defendant’s second trial 
put him in jeopardy twice for the same charge in violation of the prin- 
ciples of double jeopardy. 


In affirming the Court of Appeals, the majority holds 


that when the State enters a voluntary dismissal under 
N.C.G.S. § 154-931 after jeopardy has attached, jeopardy 
is terminated in the defendant’s favor, regardless of the 
reason the State gives for entering the dismissal. The State 
cannot then retry the case without violating a defendant’s 
right to be free from double jeopardy. When the State dis- 
misses a charge under section 15A-931 after jeopardy has 
attached, jeopardy terminates. 


In its view, once jeopardy attaches with the empaneling of the first jury, 
jeopardy infects each aspect of the proceeding thereafter, even after a 
mistrial. Thus, the majority “hold[s] that where, as here, the State dis- 
misses a charge under section 15A-931 after jeopardy has attached, a 
defendant's right to be free from double jeopardy under the federal and 
state constitutions is violated if the State initiates a subsequent prosecu- 
tion on the same charge.” Of note, its analysis would also apply to cases 
reversed on appeal. The majority attempts to support this position by 
misapplying precedent from the Supreme Court of the United States and 
this Court. 


The majority’s hyper-technical application of the “continuing jeop- 
ardy” theory is flawed because it does not ask the correct fundamental 
question: After a mistrial, are the parties returned to the same position 
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procedurally as before the original trial? If so, there is a procedural pre- 
trial period during which the State can take a voluntary dismissal. At this 
stage, no jury is currently empaneled; various pretrial proceedings must 
occur. Precedent from the Supreme Court of the United States and this 
Court indicates that, after a mistrial, the proceeding returns to a pretrial 
status. Thus, a dismissal following a mistrial and before a new jury is 
empaneled is a pretrial dismissal which is not akin to an acquittal. 


The majority’s approach confuses defendant with “an acquitted 
defendant [who] may not be retried” regardless of the reason for the 
acquittal. Arizona v. Washington, 434 U.S. 497, 503, 98S. Ct. 824, 829, 54 
L. Ed. 2d 717, 726 (1978) (emphasis added). Defendant’s first trial ended 
with a hung jury, resulting in a mistrial. A hung jury is not an acquittal, 
United States v. Perez, 22 U.S. (9 Wheat.) 579, 580, 6 L. Ed. 165, 165 
(1824), nor is a pretrial dismissal an acquittal. Retrying defendant on a 
new indictment does not violate the prohibition against double jeopardy. 


II. Governing Principles of Double Jeopardy 


The Fifth Amendment of the United States Constitution contains a 
guarantee that no person shall “be subject for the same offence to be 
twice put in jeopardy of life or limb... .” U.S. Const. amend. V; see also 
Benton v. Maryland, 395 U.S. 784, 794-96, 89 S. Ct. 2056, 2062-63, 23 L. 
Ed. 2d 707, 716-17 (1969) Gncorporating the Double Jeopardy Clause 
to the States by the Fourteenth Amendment and noting its “fundamen- 
tal nature” rooted in the English common law and dating back to the 
Greeks and Romans); State v. Brunson, 327 N.C. 244, 247, 393 S.E.2d 
860, 863 (1990) (recognizing the law of the land clause of the North 
Carolina Constitution as affording the same protections as the Double 
Jeopardy Clause of the federal constitution). 


“Our double jeopardy case law is complex, but at its core, the Clause 
means that those acquitted or convicted of a particular ‘offence’ cannot 
be tried a second time for the same ‘offence.’ ” Gamble v. United States, 
139 S. Ct. 1960, 1964 (2019) (quoting U.S. Const. amend. V); see id. at 
1966-67 (discussing the “abstract principle” that double jeopardy allows 
two punishments for “[a] single act” under the political theory of dual 
sovereignty); see also Green v. United States, 355 U.S. 184, 186-87, 78 S. 
Ct. 221, 223, 2 L. Ed. 2d 199, 204 (1957) (recognizing “former” or “double 
jeopardy” as “designed to protect an individual from being subjected 
to the hazards of trial and possible conviction more than once for an 
alleged offense” (citing 4 William Blackstone, Commentaries *335)). 


The underlying idea, one that is deeply ingrained in at 
least the Anglo-American system of jurisprudence, is that 
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the State with all its resources and power should not be 
allowed to make repeated attempts to convict an indi- 
vidual for an alleged offense, thereby subjecting him to 
embarrassment, expense and ordeal and compelling him 
to live in a continuing state of anxiety and insecurity, as 
well as enhancing the possibility that even though inno- 
cent he may be found guilty. 


Id. at 187-88, 78S. Ct. at 223, 2 L. Ed. 2d at 204. Further, double jeopardy 
principles work “to preserve the finality of judgments.” Crist v. Bretz, 
437 U.S. 28, 33, 98 S. Ct. 2156, 2159, 57 L. Ed. 2d 24, 30 (1978). 


“[A] defendant is placed in jeopardy in a criminal proceeding once 
the defendant is put to trial before the trier of the facts, whether the trier 
be a jury or a judge.” United States v. Jorn, 400 U.S. 470, 479, 91S. Ct. 
547, 554, 27 L. Ed. 2d 543, 553 (1971). Thus, jeopardy generally attaches 
“when the jury is empaneled and sworn.” Crist, 437 U.S. at 35, 98 S. Ct. 
at 2161, 57 L. Ed. 2d at 553. “Without risk of a determination of guilt, 
jeopardy does not attach, and neither an appeal nor further prosecu- 
tion constitutes double jeopardy.” Serfass v. United States, 420 U.S. 377, 
391-92, 95 S. Ct. 1055, 1064, 43 L. Ed. 2d 265, 276 (1975). Thus, “once a 
defendant is placed in jeopardy for an offense, and jeopardy terminates 
with respect to that offense, the defendant may neither be tried nor pun- 
ished a second time for the same offense.” Sattazahn v. Pennsylvania, 
537 U.S. 101, 106, 123 S. Ct. 732, 736, 154 L. Ed. 2d 588, 595 (2003). 


Hence, an acquittal is final even if obtained erroneously. See Green, 
355 U.S. at 188, 192, 78 S. Ct. at 223-24, 226, 2 L. Ed. 2d at 204, 207. 
Even so, “an ‘acquittal’ cannot be divorced from the procedural con- 
text”; it has “no significance .. . unless jeopardy has once attached and 
an accused has been subjected to the risk of conviction.” Serfass, 420 
US. at 392, 95 S. Ct. at 1065, 43 L. Ed. 2d at 276. An acquittal, by its very 
definition, requires some finding of innocence and “actually represents 
a resolution, correct or not, of some or all of the factual elements of the 
offense charged.” United States v. Martin Linen Supply Co., 430 U.S. 
564, 571, 97 S. Ct. 1849, 13855, 51 L. Ed. 2d 642, 651 (1977). Therefore, 
jeopardy will always terminate following a defendant’s acquittal, regard- 
less of whether the acquittal originated from a jury or judge. See Evans 
v. Michigan, 568 U.S. 313, 328-29, 1383 S. Ct. 1069, 1080-81, 185 L. Ed. 2d 
124, 140 (2018). 


Generally, a conviction or guilty plea likewise brings finality if it rep- 
resents the final judgment “with respect to the guilt or innocence of the 
defendant.” Burks v. United States, 437 U.S. 1, 15, 98S. Ct. 2141, 2149, 


IN THE SUPREME COURT 481 


STATE v. COURTNEY 
[372 N.C. 458 (2019)] 


57 L. Ed. 2d 1, 12 (1978). The State cannot retry a convicted defendant 
in pursuit of harsher punishment. See Green, 355 U.S. at 190-91, 78 S. 
Ct. at 225-226, 2 L. Ed. 2d at 205-06 (discussing when the State is pre- 
cluded from retrying on a greater offense). For the same reason, double 
jeopardy principles operate to defeat prosecutorial efforts to dismiss a 
case midtrial in hope of procuring a more favorable jury. Once jeopardy 
attaches in a trial, if the jury is wrongfully discharged without defen- 
dant’s consent, he cannot be tried again with a different jury on the same 
charges. Id. at 188, 78 S. Ct. at 224, 2 L. Ed. 2d at 204 (“This prevents a 
prosecutor or judge from subjecting a defendant to a second prosecu- 
tion by discontinuing the trial when it appears that the jury might not 
convict.”); see also Gori v. United States, 367 U.S. 364, 369, 81 S. Ct. 
1523, 1526-27, 6 L. Ed. 2d 901, 905 (1961). 


Nonetheless, the law provides certain exceptions to the strict appli- 
cation of the bare text of the Fifth Amendment. For example, the protec- 
tion against double jeopardy “does not bar reprosecution of a defendant 
whose conviction is overturned on appeal.” Justices of Bos. Mun. Court 
v. Lydon, 466 U.S. 294, 308, 104 S. Ct. 1805, 18138, 80 L. Ed. 2d 311, 324 
(1984). Some cases discussing this principle rely on the theory of “con- 
tinuing jeopardy” to justify imposing a new trial following a defendant’s 
successful appeal. See, e.g., id. at 309, 312, 104 S. Ct. at 1814, 1815, 80 L. 
Ed. 2d at 325, 327 (opining that jeopardy stays on a single and continuous 
course throughout the judicial proceedings and thus a new trial offers 
more protection to the defendant because he has two opportunities to 
secure an acquittal); Green, 355 U.S. at 189-193, 78 S. Ct. at 224-27, 2 L. 
Ed. 2d at 205-08 (offering continuing jeopardy as one “rationalization” 
to justify a new trial following a successful appeal). 


Similarly, “[w]hen a trial court declares a mistrial, it all but invari- 
ably contemplates that the prosecutor will be permitted to proceed anew 
notwithstanding the defendant’s plea of double jeopardy.” Scott, 437 U.S. 
at 92, 98 S. Ct. at 2194, 57 L. Ed. 2d at 75. To “proceed anew” after a 
properly declared mistrial means a fresh start with a complete, new trial, 
having all the procedural stages as the original one. Thus, whether after 
an appeal or a mistrial, double jeopardy protection is not implicated by 
a complete, new trial. 


Ill. Unique Nature of Mistrials 


“[W]ithout exception, the courts [in this country] have held that the 
trial judge may discharge a genuinely deadlocked jury and require the 
defendant to submit to a second trial. This rule accords recognition to 
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society's interest in giving the prosecution one complete opportunity to 
convict those who have violated its laws.” Arizona, 434 U.S. at 509, 98 S. 
Ct. at 832, 54 L. Ed. 2d at 730. 


The double-jeopardy provision of the Fifth Amendment... 
does not mean that every time a defendant is put to trial 
before a competent tribunal he is entitled to go free if the 
trial fails to end in a final judgment. Such a rule would 
create an insuperable obstacle to the administration of 
justice in many cases in which there is no semblance 
of the type of oppressive practices at which the double- 
jeopardy prohibition is aimed. There may be unforesee- 
able circumstances that arise during a trial making its 
completion impossible, such as the failure of a jury to 
agree on a verdict. In such event the purpose of law 
to protect society from those guilty of crimes frequently 
would be frustrated by denying courts power to put the 
defendant to trial again. ... It is settled that the duty of 
the judge in this event is to discharge the jury and direct 
a retrial. 


Wade v. Hunter, 336 U.S. 684, 688-89, 69 S. Ct. 834, 837, 93 L. Ed. 974, 
978 (emphasis added), reh’g denied, 337 U.S. 921, 69 S. Ct. 1152, 93 L. 
Ed. 1730 (1949). Seemingly contrary to the general rules governing dou- 
ble jeopardy, the jeopardy from the first trial is not regarded to have 
attached, continued, or ended in a way that can preclude a second trial. 
See id. at 688-89, 69 S. Ct. at 837, 93 L. Ed. at 978. A mistried defendant’s 
“valued right to have his trial completed by a particular tribunal must . . . 
be subordinated to the public’s interest in fair trials designed to end in 
just judgments.” Jd. at 689, 69 S. Ct. at 837, 93 L. Ed. at 978. Defendant 
is entitled to a fair trial, and the State is entitled to a fair opportunity to 
prosecute the crime; both defendant and the State are entitled to a jury 
verdict on the charges. See Arizona, 434 U.S. at 509, 98 S. Ct. at 832, 54 
L. Ed. 2d at 730. 


The Supreme Court of the United States first set out the general rule 
regarding mistrials in United States v. Perez by considering “whether 
the discharge of the jury by the Court from giving any verdict upon the 
indictment, with which they were charged, without the consent of the 
prisoner, is a bar to any future trial for the same offence.” Perez, 22 U.S. 
at 579, 6 L. Ed. at 578. The Court concluded that “the law has invested 
Courts of justice with the authority to discharge a jury from giving any 
verdict, whenever, in their opinion, taking all the circumstances into 
consideration, there is a manifest necessity for the act, or the ends of 
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public justice would otherwise be defeated.” Jd. at 580, 6 L. Ed. at 578 
(contemplating the sound discretion by the trial court in declaring a mis- 
trial). Under circumstances of manifest necessity, “a discharge [of the 
jury] constitutes no bar to further proceedings, and gives no right of 
exemption to the prisoner from being again put upon trial.” Id. at 580, 6 
L. Ed. at 579-80. 


In United States v. Sanford, the Court confirmed that “[t]he 
Government's right to retry the defendant, after a mistrial, in the face of 
his claim of double jeopardy is generally governed by the test laid down 
in Perez... .” 429 U.S. 14, 16, 97 S. Ct. 20, 21, 50 L. Ed. 2d 17, 20 (1976) 
(footnote omitted). In that case the respondents successfully moved to 
dismiss the indictment post-mistrial but before the new trial had begun. 
Id. at 14-15, 97 S. Ct. at 20-21, 50 L. Ed. 2d at 19. On appeal the Court 
agreed “that jeopardy attached at the time of the empaneling of the jury 
for the first trial,” but disagreed that the procedural “sequence of events 
in the District Court” presented a bar from retrying respondents under 
the Double Jeopardy Clause. Jd. at 15, 97S. Ct. at 21, 50 L. Ed. 2d at 19. 


The Court determined that “the indictment terminated, not in 
[respondent’s] favor, but in a mistrial declared, swa sponte, by the 
District Court.” Id. at 15, 97 S. Ct. at 21, 50 L. Ed. 2d at 19. “Where 
the trial is terminated in this manner,” Perez provides “the classical test 
for determining whether the defendants may be retried without violat- 
ing the Double Jeopardy Clause.” Jd. at 15, 97 S. Ct. at 21, 50 L. Ed. 
2d at 19-20. Reviewing respondent’s post-mistrial motion to dismiss, 
the Court concluded: “The situation of a hung jury presented here is 
precisely the situation that was presented in Perez, and therefore the 
Double Jeopardy Clause does not bar retrial of these respondents on the 
indictment which had been returned against them.” Jd. at 16, 97 S. Ct. at 
21, 50 L. Ed. 2d at 20 (citation omitted). 


The Court compared the procedural posture of Sanford to its then 
recent case Serfass v. United States. Sanford, 429 U.S. at 16, 97 S. Ct. 
at 21-22, 50 L. Ed. 2d at 20. Serfass involved a pretrial motion to dis- 
miss an indictment outside the context of a mistrial; thus, the Court 
indicated the procedure after a mistrial was to begin afresh, including a 
pretrial period. Serfass, 420 U.S. at 879-81, 387-93, 95 S. Ct. at 1058-59, 
1062-65, 43 L. Ed. 2d at 268-70, 273-77. In Serfass the Court held that a 
pretrial order dismissing an indictment did not affect the government’s 
right to reprosecute the petitioner because there was no determination 
of guilt or innocence by the fact-finder. Jd. at 389, 95 S. Ct. at 1063, 43 L. 
Ed. 2d at 274. Because the motion was pretrial, “[a]t no time during or 
following the hearing on petitioner’s motion to dismiss the indictment 
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did the District Court have jurisdiction to do more than grant or deny 
that motion, and neither before nor after the ruling did jeopardy attach.” 
Id. at 389, 95 S. Ct. at 1063, 43 L. Ed. 2d at 275. The Court also rejected 
the petitioner’s assertion that dismissing the indictment, even if the trial 
court based its decision on facts that would constitute a defense at trial, 
was the functional equivalent of an acquittal. Jd. at 390, 95 S. Ct. at 1063- 
64, 43 L. Ed. 2d at 275. 


By analogizing the post-mistrial motion to dismiss an indictment 
in Sanford to the pretrial motion to dismiss the indictment in Serfass, 
the Court signifies the procedural similarities between those cases; both 
involved a dismissal during a pretrial stage. Retrial does not offend the 
protections afforded by the Double Jeopardy Clause. Thus, applying 
Sanford and Serfass, if a mistrial terminates the criminal proceeding, 
intervening motions between mistrial and the beginning of a defendant’s 
second trial do not trigger double jeopardy protections. This principle 
is illustrated by this Court’s long-stated view that “[w]hen a mistrial has 
been declared properly, ‘in legal contemplation there has been no trial.’ ” 
State v. Sanders, 347 N.C. 587, 599, 496 S.E.2d 568, 576 (1998) (quoting 
Tyson, 138 N.C. at 629, 50 S.E. at 456).1 





1. Federal circuit courts have reached the same conclusion. See, e.g., Chatfield 
v. Ricketts, 673 F.2d 330, 332 (10th Cir.) “The Sanford court obviously concluded that 
since the government has a right to retry the defendant following a mistrial because of a 
hung jury, the period following the mistrial is a pretrial period. During the pretrial period, 
a prosecutor may dismiss charges, and the Double Jeopardy Clause does not prohibit the 
prosecutor from reasserting the same charges at a later date.”), cert. denied, 459 U.S. 848, 
103 S. Ct. 96, 74 L. Ed. 2d 88 (1982); Arnold v. McCarthy, 566 F.2d 1377, 1388 (9th Cir. 1978) 
(“Once a mistrial had been fairly ordered the situation became analogous to the pretrial 
period in which the prosecutor has undisputed authority to dismiss charges without fear 
of being prohibited from reasserting them by the Fifth Amendment. Subsequent to the 
declaration of a mistrial for reasons which satisfy the ‘manifest necessity’ standards of 
the Double Jeopardy Clause, the state can dismiss criminal charges without forfeit- 
ing the right to retry them.”); Dortch v. United States, 203 F.2d 709, 710 (6th Cir.) (per 
curiam) (The sequence of a mistrial, “a nolle prosequi[,] and a dismissal without prejudice 
do[es] not bar a second prosecution for the same offense, inasmuch as such terminations 
are not tantamount to acquittal.”), cert. denied, 346 U.S. 814, 74 S. Ct. 25, 98 L. Ed. 342 
(1953); Lynch v. United States, 189 F.2d 476, 478-79 (5th Cir.) (“When the mistrial was 
declared, the Government was at liberty to try the appellants again on the same indict- 
ment or to obtain a new indictment. A mistrial in a case is no bar to a subsequent trial of 
defendants.”), cert. denied, 342 U.S. 831, 72 S. Ct. 50, 96 L. Ed. 629 (1951). 


State courts have reached the same conclusion. See, e.g., Duncan v. State, 939 So. 
2d 772, 774-77 (Miss. 2006) (allowing re-indictment following mistrial due to hung jury 
on original indictment and the prosecutor's nolle prosequi of original indictment despite 
double jeopardy claim); Casillas v. State, 267 Ga. 541, 542, 480 S.E.2d 571, 572 (1997) (“[A] 
properly granted mistrial removes the case from the jury and a nolle prosequi entered 
thereafter, even without the consent of the defendant, does not have the effect of an 
acquittal. Since the nolle prosequi of the original indictment of Casillas was entered only 
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Like the trial court in Sanford, the majority here confuses the theory 
of jeopardy with the procedural “sequence of events.” See Sanford, 429 
U.S. at 15, 97S. Ct. at 21, 50 L. Ed. 2d at 19. The procedural posture of 
Sanford determined the effect of the dismissal. Because the case after 
mistrial was in its pretrial stage, the dismissal was not a terminating event. 


The majority seeks to minimize the holding of Sanford, saying that 
Richardson v. United States, 468 U.S. 317, 104 S. Ct. 3081, 82 L. Ed. 2d 
242 (1984), somehow limits Sanford and, without analysis, that a motion 
to dismiss by a defendant is qualitatively different than a dismissal by 
the State. Under its misapplication of the “continuing jeopardy” theory, 
however, jeopardy would infect all aspects of the proceeding. Regardless 
of which party makes the motion, the granting of a motion to dismiss 
after jeopardy attached in the first trial would be a terminating event. 
The correct question asks at what trial stage was the motion made or the 
dismissal was taken, not the identity of the party that initiated it. 





after the mistrial was declared, he was not acquitted of any crimes charged in that original 
indictment and there is no bar to his retrial for the crimes charged in the new indictment.” 
(citations omitted)); State v. Gaskins, 263 S.C. 348, 347, 210 S.E.2d 590, 592 (1974) (“Tf, 
after a mistrial has been duly ordered, the prosecuting officer enters a nolle prosequi, 
such will not be a bar to a subsequent prosecution for the same offense. . . . [as it] would 
not adjudicate either the innocence or the guilt of the respondent and would be no bar 
to his future prosecution for the same offense.”(citations omitted)); id. (recognizing the 
differing effects of a pretrial dismissal following a mistrial and a midtrial dismissal that 
may occur during the second trial); In re Weir, 342 Mich. 96, 99, 69 N.W.2d 206, 208 (1955) 
(“The dismissal of the former prosecution . . . following disagreement of the jury is not 
to be considered as an acquittal either on the facts or on the merits.” (citing, inter alia, 
People v. Pline, 61 Mich. 247, 28 N.W. 83 (1886))); Smith v. State, 135 Fla. 835, 839, 186 
So. 203, 205 (1939) (“It is well settled in this state that a mistrial by reason of the inabil- 
ity of the jury to agree does not constitute former jeopardy. Nor is the entry of a nolle 
prosequi a bar to another information for the same offense. After the mistrial the case 
stood as if it had never been tried, and a nolle prosequi entered then had no different effect 
in favor of the defendant than if it had been entered prior to the trial.” (citations omitted)); 
Pline, 61 Mich. at 251, 28 N.W. at 84 (concluding that the sequence of a mistrial, a subse- 
quent nolle prosequi, followed by a new trial does not offend the defendant’s right against 
double jeopardy). 


Courts have applied the same principle following a reversal on appeal. See, e.g., CLK. 
v. State, 145 Ohio St. 3d 322, 325, 49 N.E.3d 1218, 1221-22 (2015) (“[T]he dismissal of an 
indictment without prejudice on remand from a reversal does not bar future prosecution 
of the accused.”); United States v. Davis, 873 F.2d 900, 903 (6th Cir.) (“In the leading case 
of United States v. Ball, 163 U.S. 662, 16 S. Ct. 1192, 41 L. Ed. 300 (1896), the Supreme 
Court held that a defendant who succeeded in having his murder conviction set aside 
because of a legal defect in the indictment was not ‘twice put in jeopardy,’ in violation of 
the Constitution, when retried on a new and legally sufficient indictment.”), cert. denied, 
493 U.S. 923, 110 S. Ct. 292, 107 L. Ed. 2d 271 (1989). 


486 IN THE SUPREME COURT 


STATE v. COURTNEY 
[372 N.C. 458 (2019)] 


IV. Continuing Jeopardy 


While the majority’s misapplication of the “continuing jeopardy 
theory” causes it to miss the fundamental question regarding the proce- 
dural posture of this case, a discussion of the development of the theory 
is helpful. Similar to granting a new trial after appeal, courts have put 
forward different legal theories that justify a second trial following a 
mistrial, but the theories result in the same conclusion: The State may 
proceed with a complete, new trial following a mistrial. 


The majority relies heavily on Richardson to justify its outcome 
here. In that case the jury acquitted Richardson of some but not all 
federal narcotics charges brought against him, resulting in a hung jury 
on those remaining charges and a declared mistrial. Richardson, 468 
U.S. at 318-19, 104 S. Ct. at 3082-83, 82 L. Ed. 2d at 246-47. The trial 
court scheduled defendant’s new trial. Jd. at 318, 104 S. Ct. at 3082, 82 
L. Ed. 2d at 246. Richardson moved to bar the retrial, arguing that “if the 
Government failed to introduce sufficient evidence to establish his guilt 
beyond a reasonable doubt at his first trial [on the acquitted charges], he 
may not be tried again following a declaration of a mistrial because of a 
hung jury.” Id. at 322-23, 104 S. Ct. at 3084, 82 L. Ed. 2d at 249. 


The Court in Richardson recognized that “[t]he case law deal- 
ing with the application of the prohibition against placing a defendant 
twice in jeopardy following a mistrial because of a hung jury has its own 
sources and logic.” Jd. at 323, 104 S. Ct. at 3085, 82 L. Ed. 2d at 249-50. 
Citing “this settled line of cases,” it reaffirmed that “a failure of the jury 
to agree on a verdict was an instance of ‘manifest necessity’ which per- 
mitted a trial judge to terminate the first trial and retry the defendant, 
because ‘the ends of public justice would otherwise be defeated.’ ” Id. at 
323-24, 104 S. Ct. at 3085, 82 L. Ed. 2d at 250 (quoting Perez, 22 U.S. 
at 580, 6 L. Ed. at 165). 


The Court emphasized Richardson’s situation involved a mistrial 
and distinguished it from the outcome of Burks v. United States, a non- 
mistrial case. Id. at 325-26, 104 S. Ct. at 3086, 82 L. Ed. 2d at 250-51 
(citing Burks v. United States, 437 U.S. 1, 98S. Ct. 2141, 57 L. Ed. 2d 1 
(1978)). The Court introduced this discussion by refusing “to uproot this 
settled line of cases by extending the reasoning of Burks, which arose 
out of an appellate finding of insufficiency of evidence to convict follow- 
ing ajury verdict of guilty, to a situation where the jury is unable to agree 
on a verdict.” Id. at 324, 104 S. Ct. at 3085, 82 L. Ed. 2d at 250. The Court 
then summarized its holding in Burks as equating “an appellate court’s 
finding of insufficient evidence to convict on appeal from a judgment of 
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conviction” as an acquittal “for double jeopardy purposes.” Id. at 325, 
104 S. Ct. at 3086, 82 L. Ed. 2d at 251. Burks “obviously did not establish, 
consistently with cases such as Perez, that a hung jury is the equivalent 
of an acquittal.” Id. at 325, 104 8. Ct. at 3086, 82 L. Ed. 2d at 251. 


In distinguishing Richardson's situation from that of a defendant in 
a nonmistrial case, the Court recognized that mistrials present unique 
exceptions that terminate a criminal proceeding in a way that permits 
retrial without giving rise to a double jeopardy claim. See id. at 325, 104 
S. Ct. at 3086, 82 L. Ed. 2d at 251 (“[T]he failure of the jury to reach a ver- 
dict is not an event which terminates jeopardy.”). The concurring opin- 
ion in Richardson calls this “continuing jeopardy” theory “a formalistic 
concept” unnecessary to justifying the general policy behind retrying 
mistrials. Id. at 327, 329, 104 S. Ct. at 3087, 3088, 82 L. Ed. 2d at 252, 254 
(Brennan, J., concurring in part and dissenting in part) (“[S]trong policy 
reasons may justify subjecting a defendant to two trials in certain cir- 
cumstances notwithstanding the literal language of the Double Jeopardy 
Clause” and without “seek[ing] to justify such a retrial by pretending 
that it was not really a new trial at all but was instead simply a ‘continu- 
ation’ of the original proceeding.” (quoting Lydon, 466 U.S. at 321, 104 
S. Ct. at 1820, 80 L. Ed. 2d at 333 (Brennan, J., concurring in part and 
concurring in judgment))). 


As demonstrated by Richardson, mistrials presuppose a future pros- 
ecution. See id. at 326, 104 S. Ct. at 3086, 82 L. Ed. 2d at 251 (majority 
opinion) (“The Government, like the defendant, is entitled to resolution 
of the case by verdict from the jury, and jeopardy does not terminate 
when the jury is discharged because it is unable to agree.”). Tellingly, 
in Richardson both the majority opinion’s theory and the concurring 
opinion’s theory result in the same general rule that the State may retry 
a defendant following a mistrial. 


The Supreme Court of the United States “ha[s] constantly adhered 
to the rule that a retrial following a ‘hung jury’ does not violate the 
Double Jeopardy Clause.” Jd. at 323-24, 104 S. Ct. at 3085, 82 L. Ed. 2d 
at 250 (A hung jury “permit([s] a trial judge to terminate the first trial and 
retry the defendant, because ‘the ends of public justice would otherwise 
be defeated.’ ” (quoting Perez, 22 U.S. at 580, 6 L. Ed. at 165)). Here the 
majority now uses Richardson’s “continuing jeopardy” justification that 
allows a new trial following a mistrial to prevent a new trial, by hold- 
ing that the prosecutor's pretrial dismissal was a “terminating event” to 
the jeopardy that had attached at the original trial. Regardless of the 
legal theory posited to justify a new trial following a mistrial, that same 
theory cannot then be used to prohibit the same. 
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In a case with facts similar to the instant case, the Supreme Court 
of Mississippi applied the general principles of double jeopardy under 
the continuing jeopardy theory in the context of two previous mistri- 
als for the same defendant. Beckwith v. State, 615 So. 2d 1134, 1135-36 
(Miss. 1992), cert. denied, 510 U.S. 884, 1148. Ct. 232, 126 L. Ed. 2d 187 
(1993). Beckwith was indicted and tried twice for the murder of civil 
rights activist Medgar Evers, resulting in hung juries and mistrials. Id. at 
1135. In 1969, five years after his second mistrial, the prosecutor entered 
a nolle prosequi, noticing his intent not to prosecute further. Jd. In 
1990, twenty-six years after the last mistrial, the State again indicted 
Beckwith for murder. Jd. On interlocutory appeal, Beckwith claimed 
another trial would violate his constitutional right against double jeop- 
ardy. Id. at 1136. 


Applying federal precedent and Mississippi law, that court first rec- 
ognized that “[d]efendants may be repeatedly retried . . . following mis- 
trials granted because the jury was deadlocked and could not reach a 
unanimous verdict.” Jd. at 1147. The court further determined the nolle 
prosequi was akin to “ ‘retiring’ or ‘passing’ an indictment to the files 
[and] [wa]s not an acquittal barring further prosecution, following which 
the case may be reopened upon motion of the State”; it “did not termi- 
nate the original jeopardy, and the State was not barred thereafter from 
seeking the re-indictment of and re-prosecuting the defendant from the 
same offense.” Jd. The court continued, “If, following a mistrial declared 
in such an instance, the State does what it considers manifestly fair, and 
moves to dismiss the case, it would be shockingly wrong to hold that it 
could never have the case re-opened upon discovery of additional evi- 
dence.” Jd. at 1148. Therefore, “the entry of the nolle prosequi in 1969 
did not terminate Beckwith’s original jeopardy or accrue unto him the 
right not to be re-indicted and re-prosecuted for the same offense.” Id. 


V. Effect of the Voluntary Dismissal 


A voluntary dismissal during a pretrial phase following a mistrial is 
not the equivalent of an acquittal and cannot prevent a retrial. A pros- 
ecutor may take “a simple and final dismissal which terminates the 
criminal proceedings under that indictment” at any time. State v. Lamb, 
321 N.C. 633, 641, 365 S.E.2d 600, 604 (1988) (citing N.C.G.S. § 15A-931 
(1983)). A dismissal at a pretrial stage does not prevent re-indictment 
and retrial. Of note, there is no statute of limitations applicable to mur- 
der in North Carolina, nor does dismissal and re-indictment implicate 
speedy trial concerns. See State v. Johnson, 275 N.C. 264, 271, 167 
8.E.2d 274, 279 (1969). 
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The standard dismissal form used by the prosecutor here does not 
contemplate proceedings after a mistrial (or reversal on appeal). The 
form lists the sections of the General Statutes to which it corresponds, 
including, at issue here, section 15A-931 governing general dismissals,” 
which provides in pertinent part: 


(a)... [T]he prosecutor may dismiss any charges stated ina 
criminal pleading including those deferred for prosecution 
by entering an oral dismissal in open court before or dur- 
ing the trial, or by filing a written dismissal with the clerk 
at any time. The clerk must record the dismissal entered 
by the prosecutor and note in the case file whether a jury 
has been impaneled or evidence has been introduced. 


(al) Unless the defendant or the defendant’s attorney has 
been notified otherwise by the prosecutor, a written dis- 
missal of the charges against the defendant filed by the 
prosecutor shall be served in the same manner prescribed 
for motions under G.S. 15A-951. In addition, the written 
dismissal shall also be served on the chief officer of the 
custodial facility when the record reflects that the defen- 
dant is in custody. 


N.C.G.S. § 15A-931(a) to (al) (2017). A dismissal under N.C.G.S. § 15A-931 
terminates the criminal proceedings under that indictment. Id. 
§ 15A-931 official cmt. (2017). It does not prohibit indicting the same 
defendant later on the same charges, see id., but a new indictment is 
necessary to do so, see Lamb, 321 N.C. at 635, 641, 365 S.E.2d at 601, 604 
(reviewing a pretrial dismissal for an apparent lack of evidence under 
N.C.G.S. § 15A-931 that did not preclude later re-indictment on the same 
charges). In contrast, “[s]ection 15A-932 provides for a dismissal ‘with 
leave’ ” that removes “the case from the court’s docket, but the criminal 





2. The form includes additional statute cites. See N.C.G.S. § 15A-302(e) (2017) 
(“Dismissal by Prosecutor. — If the prosecutor finds that no crime or infraction is charged 
in the citation, or that there is insufficient evidence to warrant prosecution, he may dis- 
miss the charge and so notify the person cited. An appropriate entry must be made in the 
records of the clerk. It is not necessary to enter the dismissal in open court or to obtain 
consent of the judge.”); N.C.G.S. § 15A-932(b) (2017) (captioned “Dismissal with leave 
when defendant fails to appear and cannot be readily found or pursuant to a deferred 
prosecution agreement” that “results in removal of the case from the docket of the court, 
but all process outstanding retains its validity . . .”). 


A dismissal under sections 15A-931 and 15A-932 “results in termination or indetermi- 
nate suspension of the prosecution of a criminal charge.” N.C.G.S. § 15A-1381(6) (2017). 
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proceeding under the indictment is not terminated. All outstanding pro- 
cess retains its validity and the prosecutor may reinstitute the proceed- 
ings by filing written notice with the clerk without the necessity of a 
new indictment.” Jd. at 641, 365 S.E.2d at 604 (citing N.C.G.S. § 154-932 
(1983)). A proper dismissal under N.C.G.S. § 15A-931 prevents a claim 
of a speedy trial violation, id., whereas an indefinite continuance may 
give rise to one. 


The dismissal statutes were enacted in response to an opinion issued 
by the Supreme Court of United States, Klopfer v. North Carolina, to 
provide “a simple and final dismissal.” See N.C.G.S. § 154-931 official 
cmt. (citing Klopfer v. North Carolina, 386 U.S. 213, 87 S. Ct. 988, 
18 L. Ed. 2d 1 (1967)). In that case the Supreme Court of the United 
States invalidated a North Carolina procedure, referred to as the “nolle 
prosequi with leave,” because it violated Klopfer’s right to a speedy trial. 
Klopfer, 386 U.S. at 222, 87S. Ct. at 993, 18 L. Ed. 2d at 7. Klopfer was 
indicted for misdemeanor criminal trespassing in January 1964, and his 
trial ended in a mistrial in March 1964. Id. at 217, 87 S. Ct. at 990, 18 L. 
Ed. 2d at 4—5. The trial court initially continued the case for another 
term in April 1965 before the State took a “nolle prosequi with leave” 
eighteen months after the indictment. Jd. at 217-18, 87 S. Ct. at 990-91, 
18 L. Ed. 2d at 5. 


In effect the nolle prosequi with leave allowed the indictment to 
remain pending for an indeterminate time period, indefinitely postpon- 
ing prosecution while at the same allowing the case to be docketed on 
the court’s calendar at any time. Id. at 214, 87S. Ct. at 984, 18 L. Ed. 2d 
at 3. In the meantime, Klopfer could not obtain a dismissal of the charge 
or demand the case be set for trial. Id. at 216, 87 S. Ct. at 990, 18 L. Ed. 
2d at 4. The Court concluded: 


The pendency of the indictment may subject him to pub- 
lic scorn and deprive him of employment, and almost cer- 
tainly will force curtailment of his speech, associations 
and participation in unpopular causes. By indefinitely 
prolonging this oppression, as well as the “anxiety and 
concern accompanying public accusation,” the criminal 
procedure condoned in this case by the Supreme Court 
of North Carolina clearly denies the petitioner the right to 
a speedy trial which we hold is guaranteed to him by the 
Sixth Amendment of the Constitution of the United States. 


Id. at 222, 87S. Ct. at 993, 18 L. Ed. 2d at 7 (footnote omitted) (quoting 
United States v. Ewell, 383 U.S. 116, 120, 86 S. Ct. 773, 776, 15 L. Ed. 2d 
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627, 630 (1966)). Notably, Klopfer’s victory meant he “was entitled to be 
tried in accordance with the protection of the confrontation guarantee 
of the Sixth Amendment” following his mistrial, rather than a substan- 
tive dismissal of the charges. Id. at 222, 87S. Ct. at 993, 18 L. Ed. 2d at 
7-8 (quoting Pointer v. Texas, 380 U.S. 400, 406, 85 S. Ct. 1065, 1069, 13 
L. Ed. 2d 923, 928 (1965)). 


Nonetheless, the majority declares that the section 15A-931 dis- 
missal here provides a newfound “terminating event” that now bars 
retrial following a mistrial. Under the majority’s reasoning, because 
jeopardy attached in defendant’s original mistrial, the State’s dismissal 
following the mistrial occurred during “jeopardy” and thus is treated as 
a midtrial dismissal. The majority overlooks the mistrial principle that 
the “jeopardy” of the mistrial does not preclude a retrial. The initial jury 
was discharged, and a new trial must take place to put defendant at risk 
of conviction. Before the new trial began, during the new pretrial phase, 
the State could dismiss the pending indictment without being prohibited 
from re-indicting and retrying defendant. 


The statute clearly governs voluntary dismissals at trials gener- 
ally and does not, on its face, even address the unique circumstances 
involved in a mistrial. Moreover, the form associated with the statute 
does not specifically include nor contemplate the procedure following a 
mistrial. The State signified defendant’s first trial terminated with a hung 
jury by handwriting and without suggesting any substantive or conclu- 
sive finding on defendant’s guilt or innocence. The dismissal here is not 
substantive; it does not speak to defendant’s guilt or innocence and can- 
not be equated to an acquittal. 


By the statute’s text and application, it is unlikely that the General 
Assembly intended it to place North Carolina outside the longstanding 
double jeopardy principles that govern mistrials. It is more likely that the 
General Assembly intended to abolish a specific procedure that threat- 
ened a defendant’s right to a speedy trial when an indictment remained 
pending against him and to prevent prosecutorial efforts to dismiss a 
case midtrial in hope of procuring a more favorable jury. Double jeop- 
ardy concerns that may arise in a midtrial dismissal simply do not arise 
in the pretrial stages. Even under a continuing jeopardy theory of mistri- 
als, anonsubstantive voluntary dismissal by the State does not preclude 
a retrial following a mistrial. See Beckwith, 615 So. 2d at 1148. A pros- 
ecutor can dismiss an indictment following a mistrial under N.C.G.S. 
§ 154-931, in keeping with defendant’s constitutional right to a speedy 
trial, without compromising the State’s undeniable right to retry a mis- 
tried case should new evidence surface. 
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It is indisputable that the State can enter a pretrial section 15A-931 
dismissal and later re-indict. The majority places the State in the impos- 
sible position of choosing to proceed to a new trial with what one jury 
deemed insufficient evidence or lose any opportunity to hold the defen- 
dant accountable for the crime. Instead of rushing to a retrial, the ends of 
justice may be best served by waiting. Over time, as with this case, new 
witnesses may come forward or improvements may be made in forensic 
evidence testing. The new evidence might exonerate the defendant or 
implicate him. A pretrial dismissal, whether during the initial stage 
or during the pretrial stage after mistrial, can serve the ends of justice. 
Thereafter, as with this defendant and with Beckwith, armed with new 
evidence the State can retry the defendant even years later. 


The majority’s reliance on the State’s election rule, as described in 
State v. Jones, underscores the majority’s mistaken view of the proce- 
dural posture of this case. 317 N.C. 487, 346 S.E.2d 657 (1986). In that case 
the trial proceeded on a charge of second-degree rape; however, at the 
close of evidence, the State proposed a jury instruction on first-degree 
rape, and the trial court gave that instruction. Jd. at 491, 346 S.E.2d at 
659-60. The jury ultimately convicted the defendant on first-degree rape. 
Id. In reversing the first-degree rape conviction, this Court “h[e]ld that 
the State made a binding election,” after the jury was empaneled, “not 
to pursue a verdict of guilty of first-degree rape, thereby effectively 
assenting to an acquittal of the maximum offense arguably charged by 
the indictment.” Id. at 493, 346 S.E.2d at 660. The majority says the State 
cannot adequately explain why 


a prosecutor's unilateral, post-attachment decision to ter- 
minate the entire prosecution should be less binding on 
the State than its post-attachment decision to pursue a 
lesser charge. By making the unilateral choice to enter 
a final dismissal of defendant’s murder charge after jeop- 
ardy had attached, the State made a binding decision not 
to retry the case. 


Clearly, the majority confuses the trial stages at which the actions were 
taken; the charge election occurred during trial whereas the post-mis- 
trial dismissal here was taken during the pretrial stage. 


VI. Conclusion 


Does a mistrial result in a new proceeding with a pretrial period? 
The clear language from this Court says that, following a mistrial, “the 
jury has been discharged . . . [and] in legal contemplation there has been 
no trial.” Tyson, 138 N.C. at 629, 50 S.E. at 456. Likewise, the Supreme 
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Court of the United States says the proceeding begins anew after a mis- 
trial. See Scott, 437 U.S. at 92, 98 S. Ct. at 2194, 57 L. Ed. 2d at 75. Thus, 
the dismissal here was a pretrial dismissal, which is not an acquittal, 
and the State is not barred from proceeding with a new indictment and 
trial. The majority’s hyper-technical misapplication of the “continuing 
jeopardy” theory is not supported by applicable law and results in a con- 
victed murderer being freed. I respectfully dissent. 


Justice ERVIN joins in this dissenting opinion. 
| 
STATE OF NORTH CAROLINA 


v. 
RAUL PACHICANO DIAZ 


No. 412PA17 
Filed 16 August 2019 


1. Constitutional Law—surrender of Fifth Amendment right 
to assert Sixth Amendment right—admission to affidavit of 
indigency to prove defendant’s age—element of charges 

In defendant’s trial for abduction of a child and statutory 
rape charges, the trial court erred by allowing defendant’s affi- 
davit of indigency to be admitted to prove his age, which was an 
element of the charges. The trial court’s decision impermissibly 
required defendant to surrender one constitutional right—his Fifth 
Amendment right against compelled self-incrimination—to assert 
another—his Sixth Amendment right to the assistance of counsel 
as an indigent defendant. 


2. Evidence—erroneously admitted in violation of defen- 
dant’s constitutional rights—proof of age at trial—victim’s 
opinion testimony 

The Court of Appeals erred by concluding that the trial court’s 
erroneous admission of defendant’s affidavit of indigency to prove 
his age in his trial for abduction of a child and statutory rape was 
not harmless beyond a reasonable doubt and granting defendant 
a new trial. The State was not required to prove defendant’s exact 
date of birth; the victim’s opinion testimony was competent as 
to the issue of defendant’s age; and other evidence admitted at 
trial—the testimony of the victim (who had attended high school 
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with defendant and had engaged in an intimate relationship with 
him for several months) that defendant was born in November 
1995—left no reasonable possibility that the jury would have unduly 
relied on defendant’s affidavit of indigency to convict him. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 808 S.E.2d 450 (N.C. Ct. App. 
2017), granting defendant a new trial in part and finding no error in part 
upon appeal from judgments entered on 18 May 2016 by Judge Jeffrey 
B. Foster in Superior Court, Pitt County. Heard in the Supreme Court on 
10 April 2019. 


Joshua H. Stein, Attorney General, by Neil Dalton, Special Deputy 
Attorney General, for the State-appellant. 


Marilyn G. Ozer for defendant-appellee. 


HUDSON, Justice. 


This case is before us pursuant to the State’s petition in the alterna- 
tive for discretionary review! of the Court of Appeals’ opinion which 
granted defendant a new trial on his abduction of a child and statutory 
rape charges after determining that he was prejudiced by the trial court’s 
decision to allow his affidavit of indigency to be admitted to prove his 
age—an element of the charges—in violation of his constitutional right 
against self-incrimination. State v. Diaz, 808 S.E.2d 450, 457 (N.C. Ct. 
App. 2017). Pursuant to the State’s petition in the alternative for discre- 
tionary review, we now address whether: 


... the Court of Appeals err[ed] when it . . . held there was 
a self-incrimination clause violation where a form filled 
out by the defendant was admitted into evidence to show 
the defendant’s age which was an element of his crimes, 
when the defendant’s age was testified to without objec- 
tion by uncontroverted testimony by the victim who lived 
in the same household. 


We conclude that admission of the affidavit was in error; however, 
because the trial court’s error in allowing the affidavit of indigency to be 


1. The State’s notice of appeal based upon a constitutional question was dismissed 
ex mero motu on 9 May 2018. 
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admitted was harmless beyond a reasonable doubt, we affirm the Court 
of Appeals’ opinion in part and reverse it in part.” 


I. Factual and Procedural Background 





At trial, the State offered the only evidence. The factual background 
of this case was established mainly through the testimony of the juvenile 
victim, Julie.? Julie’s testimony tended to show the following. 


Defendant and Julie met and began dating in the “late fall, early win- 
ter” of 2014. At the time they met, Julie was a freshman in high school 
and defendant was a senior at the same high school. Julie was fourteen 
years old, and she would not turn fifteen until 21 July 2015. Defendant 
told Julie that he was eighteen, but Julie later found out that he was 
nineteen. Julie testified that defendant’s birthdate was 26 November 
1995. On cross-examination, Julie testified that she never saw defen- 
dant’s driver's license, birth certificate, or passport. 


After they met, Julie and defendant began “talking.” However, at the 
end of January 2015, Julie and defendant began skipping school to have 
sex at defendant’s house. The two continued having sex through April of 
2015. Julie testified that she wanted to have sex with defendant all “but 
the first time.” 


At one point in March or April of 2015, defendant asked Julie if he 
could record them while they were having sex. Julie testified that defen- 
dant’s request was unexpected and that although she initially did not 
object to it, she was later worried that defendant might “use[ ] [i]t to 
manipulate [her].” Defendant made four separate recordings and the 
trial court admitted all of them into evidence. 


On 14 April 2015, Julie and defendant left North Carolina. Julie testi- 
fied that although it was defendant’s idea to leave North Carolina, she 
agreed to leave with him because: (1) she thought she was in love with 
him; (2) he told her that she would never see him again if she did not 
come with him; and (3) she was scared that he was going to use the 
recordings that he took of them having sex to manipulate her to go with 
him. Julie ultimately testified on cross-examination that although, in her 
view, defendant did not force her to leave with him, she “felt forced.” 





2. We are not reviewing the Court of Appeals’ conclusions as to: (1) the amount of 
defendant’s bond on the affidavit of indigency, Diaz, 808 S.E.2d at 455-56; and (2) defen- 
dant’s motion to dismiss the abduction of a child charge, id. at 457-58. Those issues are 
not before us. 


3. The Court of Appeals used this pseudonym in order to protect the identity of the 
juvenile. Diaz, 808 S.E.2d at 452 n.1. We will also use that pseudonym in this opinion. 
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After leaving North Carolina, defendant and Julie first went to defen- 
dant’s uncle’s house in New Mexico. Defendant’s uncle, however, “didn’t 
help [them].” He told them that they needed to “go back and do things 
right.” He also told Julie that she needed to call her mother. Julie did so, 
but she did not tell her mother where she and defendant were. 


After leaving defendant’s uncle’s house, Julie and defendant went to 
Broken Arrow, Oklahoma. Julie testified that they “tried to get settled” 
there. They got an apartment together, and both she and defendant found 
jobs. Julie testified that at that point, the two were “[b]asically starting 
a new life” and “helping each other out.” Julie testified that although 
she was “in favor of being out” in Oklahoma, she “kind of wanted to go 
back.” Julie and defendant were away from North Carolina for about 
a month in total before U.S. Marshals found them in Oklahoma. Once 
they were found, U.S. Marshals arranged for Julie to return home to 
Greenville, N.C., on a flight from Oklahoma to Charlotte. Julie had no 
interaction with defendant after she returned home. 


On 2 June 2015, Julie made a written statement to one of the U.S. 
Marshals who picked her up at the airport in Charlotte. Julie testified 
at trial that she still loved defendant and felt like she had to protect 
him at the time that she wrote the statement. The statement tended to: 
(1) contradict Julie’s trial testimony that it was defendant who came up 
with the idea to record them having sex back in March or April; and (2) 
demonstrate that defendant was willing to take Julie back home if she 
wanted to go back. 


On 14 September 2015, defendant was indicted for: (1) one count of 
abduction of a child under N.C.G.S. § 14-41; (2) three counts of statutory 
rape under then N.C.G.S. § 14-27.7A(b);4 and (3) four counts of first- 
degree sexual exploitation of a minor under N.C.G.S. § 14-190.16. 


On 6 October 2015, defendant completed and signed an affidavit of 
indigency so that a court-appointed attorney could be assigned to his 
case. Within the sworn affidavit, defendant listed his date of birth as 
20 November 1995. 





4. Now amended and recodified as N.C.G.S. § 14-27.25. See An Act to Enact the 
Women and Children’s Protection Act of 2015, S.L. 2015-62, § 1(a), 2015 N.C. Sess. Laws 
135, 135-36 (amending N.C.G.S. § 14-27.7A); An Act to Reorganize, Rename, and Renumber 
Various Sexual Offenses to Make Them More Easily Distinguishable From One Another as 
Recommended by the North Carolina Court of Appeals in State of North Carolina v. Slade 
Weston Hicks, Jr.,” and to Make Other Technical Changes, S.L. 2015-181, § 7(a)-(b), 2015 
N.C. Sess. Laws 460, 461-62 (recodifying N.C.G.S. § 14-27.7A as N.C.G.S. § 14-27.25 and 
amending the recodified statute according to the changes made in “S.L. 2015-62”). 
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Defendant’s trial began on 16 May 2016. At trial, Julie testified to the 
facts stated herein.° At the end of Julie’s testimony, the State offered as 
evidence a copy of defendant’s affidavit of indigency. The State asserted 
that the affidavit was a self-authenticating document under Rule 902 of 
the North Carolina Rules of Evidence. Defendant objected to the admis- 
sion of the affidavit on the grounds of “relevance, due process, hearsay, 
confrontation.” The trial court ruled that the affidavit was admissible 
because under “Rule 902 Rules of Evidence, it is a self-authenticating 
document.” The trial court then allowed the State to publish the affidavit 
to the jury. At the close of the State’s evidence, defendant moved to dis- 
miss all charges. The trial court denied defendant’s motion to dismiss. 


The jury found defendant guilty of the following: (1) one count of 
abduction of a child, (2) three counts of statutory rape; and (3) four 
counts of second-degree sexual exploitation. At sentencing, the trial 
court sentenced defendant as a prior record level I offender. The court 
consolidated sentencing for defendant’s abduction of a child and statu- 
tory rape convictions and sentenced him to a term of 65 to 138 months 
in prison. The trial court also ordered defendant to pay $1,054.51 in res- 
titution as a civil judgment. Further, the trial court sentenced defendant 
to consecutive, suspended terms of 25 to 90 months in prison for each 
second-degree sexual exploitation conviction. Lastly, the court ordered 
36 months of supervised probation for each second-degree sexual 
exploitation conviction. Defendant entered his notice of appeal on 
19 May 2016. 


The Court of Appeals granted defendant a new trial on his abduction 
of a child and statutory rape charges. Diaz, 808 S.E.2d at 452, 457-58. 
In so doing, the court reached two conclusions that are pertinent here. 
First, the Court of Appeals concluded that “the trial court erred in admit- 
ting the affidavit ofindigency, whichshowed Defendant’s age—an element 
in the abduction of a child charge and the statutory rape charges—over 
Defendant’s objection. The State cannot violate Defendant’s right against 
self-incrimination to prove an element of charges against Defendant.” 
Id. at 456. Specifically, the Court of Appeals reasoned that “Defendant 
cannot be required to complete an affidavit of indigency to receive his 
right to counsel, and the State then use the affidavit against Defendant, 
violating his constitutional right against self-incrimination.” Jd. As sup- 
porting authority, the Court of Appeals relied on our decision in State 
v. White, where we stated that “[a] defendant cannot be required to sur- 
render one constitutional right in order to assert another.” Id. (bracket 





5. The State also offered testimony from Julie’s mother. 
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in original) (citation omitted) (quoting State v. White, 340 N.C. 264, 274, 
457 S.E.2d 841, 847 (1995); see also Simmons v. United States, 390 U.S. 
377, 394, 88 S. Ct. 967, 976, 19 L. Ed. 2d 1247, 1259 (1968). 


Second, the Court of Appeals concluded that the trial court’s con- 
stitutional error in admitting the affidavit of indigency was not harmless 
beyond a reasonable doubt under N.C.G.S. § 15A-1443(b) because: 


Julie’s testimony about Defendant’s date of birth was incor- 
rect. Julie testified Defendant was born on 26 November 
1995, but the affidavit reflects that Defendant was born on 
20 November 1995. Additionally, as evinced through cross- 
examination, Julie did not testify regarding a basis for 
her knowledge. Julie had never seen an official document 
showing Defendant’s correct date of birth or age. 


Diaz, 808 8.E.2d at 457. 


We allowed the State’s petition in the alternative for discretionary 
review on 9 May 2018 and now review whether the Court of Appeals 
erred in concluding that: (1) the trial court erred when it admitted defen- 
dant’s affidavit of indigency into evidence, id. at 456; and (2) the trial 
court’s error in admitting the affidavit of indigency was not harmless 
beyond a reasonable doubt, id. at 457. 


II. Analysis 


Because we conclude that the trial court’s error in admitting the affi- 
davit of indigency was harmless beyond a reasonable doubt, we affirm 
the decision of the Court of Appeals in part and reverse it in part. 


“It is well settled that de novo review is ordinarily appropriate in 
cases where constitutional rights are implicated.” Piedmont Triad 
Regional Water Auth. v. Sumner Hills Inc. , 353 N.C. 348, 348, 543 $.E.2d 
844, 848 (2001) (citing State v. Rogers, 352 N.C. 119, 124, 529 S.E.2d 
671, 674-75 (2000); Ornelas v. United States, 517 U.S. 690, 696-97, 116 
S. Ct. 1657, 1661-62, 134 L. Ed. 2d 911, 918-19 (1996)); see also State 
v. Bowditch, 364 N.C. 335, 340, 700 S.E.2d 1, 5 (2010) (“An appellate 
court reviews conclusions of law pertaining to a constitutional matter 
de novo.” (citing State v. Williams, 362 N.C. 628, 632, 669 S.E. 2d 290, 
294 (2008))). 
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A. Whether the Court of Appeals erred in concluding that 
the trial court committed constitutional error when it 
admitted defendant’s affidavit of indigency into evidence. 


[1] Under the Sixth Amendment to the United States Constitution, an 
indigent defendant has a right to the assistance of counsel, and this 
right has been extended to indigent defendants in state courts by the 
Fourteenth Amendment. Gideon v. Wainwright, 372 U.S. 335, 342-45, 
83 S. Ct. 792, 795-97, 9 L. Ed. 2d 799, 804-806 (1963). 


Under the Fifth Amendment to the United States Constitution,® indi- 
viduals “shall [not] be compelled in any criminal case to be witness[es] 
against [themselves].” Pennsylvania v. Muniz, 496 U.S. 582, 588, 110 S. 
Ct. 2638, 2643, 110 L. Ed. 2d. 528, 543 (1990) (quoting U.S. Const. amend. 
V). Further, although the privilege against self-incrimination “does not 
protect a suspect from being compelled by the State to produce ‘real or 
physical evidence,’ ” Id. at 589, 110 S. Ct. at 2648, 110 L. Ed. 2d. at 543 
(quoting Schmerber v. California, 384 U.S. 757, 764, 86S. Ct. 1826, 1832, 
16 L. Ed. 2d. 908, 916 (1966)), it does protect a suspect “from being com- 
pelled to testify against [one]self, or otherwise provide the State with 
evidence of a testimonial or communicative nature,” id. at 589, 1108S. Ct. 
at 2643, 110 L. Ed. 2d. at 543-44 (quoting Schmerber, 384 U.S. at 761, 86 
S. Ct. at 1830, 16 L. Ed. 2d. at 914). In order for a communication to be 
testimonial within the meaning of the Fifth Amendment, it “must itself, 
explicitly or implicitly, relate a factual assertion or disclose information. 
Only then is a person compelled to be a ‘witness’ against [one]self.” Id. 
at 589, 110 S. Ct. at 2643, 110 L. Ed. 2d. at 544 (quoting Doe v. United 
States, 487 U.S. 201, 210, 108 S. Ct. 2341, 2347, 101 L.Ed.2d 184, 197 
(1988)). “ ‘[T]he vast majority of verbal statements thus will be testimo- 
nial’ because ‘[t]here are very few instances in which a verbal statement, 
either oral or written, will not convey information or assert facts.’ ” Id. at 
597, 110S. Ct. at 2648, 110 L. Ed. 2d at 549 (second alteration in original) 
(quoting Doe, 487 U.S. at 218, 108 S. Ct. at 2349, 101 L. Ed. 2d at 199). 


In considering the “purposes of the [Fifth Amendment] privilege,” 
id. at 595, 110 S. Ct. at 2647, 110 L. Ed. 2d at 547-48 (footnote omit- 
ted) (citing Doe, 487 U.S. at 212-13, 108 S. Ct. at 2348-49, 101 L.Ed.2d 
at 198-199), the Court has concluded that they are served when “the 














6. The Fifth Amendment is applicable to the States through the Fourteenth 
Amendment under Malloy v. Hogan, 378 U.S. 1, 3, 84S. Ct. 1489, 1491, 12 L. Ed. 2d 653, 
656 (1964). 
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privilege is asserted to spare the accused from having to reveal, directly 
or indirectly, [ ] knowledge of facts relating [the accused] to the offense 
or from having to share [the accused’s] thoughts and beliefs with the 
Government.” Id. at 595, 110 S. Ct. at 2647, 110 L. Ed. 2d. at 548 (quoting 
Doe, 487 U.S. at 218, 1088S. Ct. at 2349, 101 L.Ed.2d at 199). “At its core, the 
privilege reflects our fierce ‘unwillingness to subject those suspected of 
a crime to the cruel trilemma of self-accusation, perjury or contempt.’ ” 
Id. at 596, 110 S. Ct. at 2647, 110 L. Ed. 2d at 548 (quoting Doe, 247 U.S. 
at 212, 108 S. Ct. at 2348, 101 L. Ed. 2d at 198). “Whatever else it may 
include, therefore, the definition of ‘testimonial’ evidence articulated in 
Doe must encompass all responses to questions that, if asked of a sworn 
suspect during a criminal trial, could place the suspect in the ‘cruel tri- 
lemma.’ ” Id. at 596-97, 110 S. Ct. at 2648, 110 L. Ed. 2d at 549. “The dif- 
ficult question whether a compelled communication is testimonial for 
purposes of applying the Fifth Amendment often depends on the facts 
and circumstances of the particular case.” Doe, 487 U.S. at 214-15, 108 S. 
Ct. at 2350, 101 L. Ed. 2d at 200 (citing Fisher v. United States, 425 U.S. 
391, 410, 96 S. Ct. 1569, 1581, 48 L. Ed. 2d 39, 56 (1976)). 


“It is consistent with the history of and the policies underlying the 
Self-Incrimination Clause to hold that the privilege may be asserted 
only to resist compelled explicit or implicit disclosures of incriminat- 
ing information.” Jd. at 212, 108 S. Ct. at 2348, 101 L. Ed. 2d at 198. “A 
defendant cannot be required to surrender one constitutional right in 
order to assert another.” White, 340 N.C. at 274, 457 S.E.2d at 847 (cit- 
ing Simmons, 390 U.S. at 394, 88 S. Ct. at 976, 19 L. Ed. 2d at 1259). The 
United States Supreme Court’s opinion in Simmons provides an instruc- 
tive illustration of when a defendant is impermissibly compelled to tes- 
tify by a circumstance in which “one constitutional right should have to 
be surrendered in order to assert another.” Simmons, 390 U.S. at 394, 88 
S. Ct. at 976, 19 L. Ed. 2d. at 1259. In Simmons, the trial court allowed 
testimony that the defendant gave to establish his Fourth Amendment 
standing during a hearing on a motion to suppress to be used against 
him in the guilt phase of his trial. Jd. at 389, 88 S. Ct. 973-74, 19 L. Ed. 
2d. at 1256. In concluding that “these circumstances” were “intolerable,” 
id. at 394, 88 S. Ct. at 976, 19 L. Ed. 2d. at 1259, the Court reasoned that: 


“la] defendant is ‘compelled’ to testify in support of a 
motion to suppress only in the sense that if he refrains from 
testifying he will have to forgo a benefit, and testimony is 
not always involuntary as a matter of law simply because 
it is given to obtain a benefit. However, the assumption 
which underlies this reasoning is that the defendant has 
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a choice: he may refuse to testify and give up the benefit. 
When this assumption is applied to a situation in which 
the ‘benefit’ to be gained is that afforded by another provi- 
sion of the Bill of Rights, an undeniable tension is created. 
Thus, in this case [defendant] was obliged either to give 
up what he believed, with advice of counsel, to be a valid 
Fourth Amendment claim or, in legal effect, to waive his 
Fifth Amendment privilege against self-incrimination.” 


Id. at 393-94, 88 S. Ct. at 976, 19 L. Ed. 2d. at 1259 (footnotes omitted). 


Here, we affirm the Court of Appeals’ conclusion that the trial court 
committed constitutional error when it admitted defendant’s affidavit 
of indigency into evidence. In doing so, the trial court required defen- 
dant “to surrender one constitutional right,” his Fifth Amendment right 
against compelled self-incrimination, “in order to assert another,” his 
right to the assistance of counsel as an indigent defendant under the 
Sixth Amendment. White, 340 N.C. at 274, 457 S.E.2d at 847 (citing 
Simmons, 390 U.S. at 394, 88S. Ct. at 976, 19 L. Ed. 2d. at 1259). 


Specifically, as an indigent person, defendant had a constitutional 
right to the assistance of counsel in state court. Gideon, 372 U.S. at 342- 
45, 83S. Ct. at 795-97, 9 L. Ed. 2d at 804-06. In order to assert that right, 
North Carolina law requires an indigent person to complete an affidavit 
of indigency which is a sworn statement made before a court. N.C.G.S. 
§ 7A-451(c1) (2015) (providing that the determination of indigency will 
be made “[u]pon application, supported by the defendant’s affidavit”); id. 
§ 7A-453(a) (providing that after the Office of Indigent Services makes 
a preliminary determination as to indigency, “[t]he court shall make the 
final determination”); id. § 7A-456(a) (recognizing that statements “in 
regard to the question of [a defendant’s] indigency” are “made. . . under 
oath or affirmation.”). Therefore, when defendant was completing his 
affidavit of indigency, he was asserting his Sixth Amendment right to 
assistance of counsel. 


Additionally, by completing the affidavit of indigency, defendant also 
implicated his Fifth Amendment right to be free from compulsory self- 
incrimination. Specifically, “on the facts and circumstances of th[is] par- 
ticular case,” defendant’s communication on his affidavit of indigency 
that his birthdate is “11/20/95,” is testimonial. Doe, 487 U.S. at 214-15, 
108 S. Ct. at 2350, 101 L. Ed. 2d at 200 (citing Fisher, 425 U.S. at 410, 96 
S. Ct. at 1581, 48 L. Ed. 2d at 56). First, in providing his date of birth on 
the affidavit, defendant did “explicitly . . . relate a factual assertion or 
disclose information.” Muniz, 496 U.S. at 589, 110 S. Ct. at 2648, 110 L. 
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Ed. 2d. at 544 (quoting Doe, 487 U.S. at 210, 108 S. Ct. at 2347, 101 L. Ed. 
2d at 197). 


Second, defendant’s sworn statement, N.C.G.S. § 7A-456(a), as to his 
age on his affidavit of indigency, if asked of him as “a sworn suspect dur- 
ing a criminal trial, [w]ould place [him] in the ‘cruel trilemma’ ” Muniz, 
496 U.S. at 597, 1105S. Ct. at 2648, 110 L. Ed. 2d at 549, of “self-accusation, 
perjury or contempt.’ ” /d. at 596, 110 S. Ct. at 2647, 110 L. Ed. 2d at 548 
(quoting Doe, 487 U.S. at 212, 108 S. Ct. at 2348, 101 L. Ed. 2d at 198). 
Specifically, defendant’s charges relevant to this issue are his charges 
for abduction of a child and statutory rape. The crime of abduction of 
a child requires that the victim be “any minor child who is at least four 
years younger than the person” abducting the victim. N.C.G.S. § 14-41(a) 
(2015) (emphasis added). Further, the particular type of statutory rape 
that defendant was charged with required that “defendant engage|[ | in 
vaginal intercourse or a sexual act with another person who is 13, 14, 
or 15 years old and the defendant is more than four but less than six 
years older than the person[.]” Id. § 14-27.7A(b) (2015). Therefore, had 
defendant been asked to state his date of birth by the prosecutor at trial, 
he would have faced the “cruel trilemma of self-accusation, perjury or 
contempt.” Jd. at 596, 110S. Ct. at 2647, 110 L. Ed. 2d at 548 (quoting Doe, 
247 U.S. at 212, 108 S. Ct. at 2348, 101 L. Ed. 2d at 198). 


In addition to the above, defendant’s statement of his date of birth on 
his affidavit of indigency was testimonial “on the facts and circumstances 
of th[is] particular case,” Doe, 487 U.S. at 214-15, 108 S. Ct. at 2350, 101 
L. Ed. 2d at 200 (citing Fisher, 425 U.S. at 410, 96 S. Ct. at 1581, 48 L. Ed. 
2d at 56), because the General Statutes treat an affidavit of indigency as 
a sworn statement—made before a court under penalty for false state- 
ments—to establish defendant’s entitlement to services. Specifically, the 
General Statutes required that defendant support his application with 
a sworn affidavit. N.C.G.S. § 7A-451(c1) (“Upon application, supported 
by the defendant’s affidavit ... .”); see also id. § 7A-456(a) (recogniz- 
ing that the affidavit would be made “under oath or affirmation”). 
Defendant’s own affidavit of indigency itself required that all of his state- 
ments be “Sworn/Affirmed” by him. Further, even though the Office of 
Indigent Defense Services has some authority to make a preliminary 
determination as to a defendant’s indigency, “[t]he court shall make 
the final determination,” of a defendant’s indigency. Id. at § 7A-453(a). 
Moreover, defendant would have been subject to penalty had he made 
false statements on his affidavit of indigency. See id. § 7A-456(a)-(b) 
(stating that making a false statement “under oath or affirmation in 
regard to the question of [ ] indigency constitutes a Class I felony,” and 
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requiring “[a] judicial official making the determination of indigency” to 
notify the applicant of the penalty); see also State v. Denny, 361 N.C. 
662, 667-68, 652 S.E.2d 212, 215 (2007) (upholding defendant’s perjury 
conviction for making a false statement on his affidavit of indigency con- 
cerning his real estate assets). Defendant’s own affidavit even states that 
he is making statements concerning his indigency “[u]nder penalty of 
perjury.” These facts and circumstances demonstrate that defendant’s 
statement of his birthdate on his affidavit was testimonial. 


That defendant’s statement was testimonial is not the end of the 
analysis; in order to implicate his Fifth Amendment right, it must also 
have been compelled. Doe, 487 U.S. at 212, 108 S. Ct. at 2348, 101 L. Ed. 
2d at 198 (“. . . the privilege may be asserted only to resist compelled 
explicit or implicit disclosures of incriminating information.” (empha- 
sis added))). Here, like in Simmons, although defendant’s decision to 
disclose his date of birth on his affidavit of indigency could be seen as 
voluntary “[a]s an abstract matter,” Simmons, 390 U.S. at 393, 88 S. Ct. 
at 976, 19 L. Ed. 2d at 1259, we cannot overlook the “undeniable tension 
[that] is created” by the fact that defendant needed to disclose his date 
of birth in order to exercise his right to the assistance of counsel, which 
is a “‘ benefit’ . . . afforded by another provision of the Bill of Rights,” éd. 
at 394, 88 S. Ct. at 976, 19 L. Ed. 2d at 1259. In such an instance, the “rea- 
soning . . . that the defendant has a choice: he may refuse to testify and 
give up the benefit,” is ultimately unpersuasive. See id. at 394, 88S. Ct. at 
976, 19 L. Ed. 2d at 1259 (emphasis added). Therefore, defendant's state- 
ment of his birthdate on his affidavit of indigency was a compelled, tes- 
timonial statement that triggered his Fifth Amendment privilege against 
compulsory self-incrimination. 


Accordingly, by allowing defendant’s affidavit of indigency to be 
admitted into evidence here, the trial court committed constitutional 
error by “requir[ing] [defendant] to surrender one constitutional right 
in order to assert another.” White, 340 N.C. at 274, 457 S.E.2d at 847 
(citing Simmons, 390 U.S. at 394, 88 S. Ct. at 976, 19 L. Ed. 2d at 1259). 
Like in Simmons where defendant “was obliged either to give up what 
he believed, with advice of counsel, to be a valid Fourth Amendment 
claim or, in legal effect, to waive his Fifth Amendment privilege against 
self-incrimination,” here defendant “was obliged either to give up” 
his right, as an indigent, to the assistance of counsel under the Sixth 
Amendment, “or, in legal effect, to waive his Fifth Amendment privilege 
against self-incrimination.” Simmons, 390 U.S. at 394, 88 S. Ct. at 976, 19 
L. Ed. 2d at 1259. 
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The State’s argument to the contrary that this case is governed by 
our prior decision in State v. Banks, 322 N.C. 753, 370 S.E.2d 398 (1988), 
is unpersuasive. In Banks, a police deputy was allowed to testify at trial 
that the defendant told the deputy that his birthdate was “8 May 1956” 
as the deputy was “booking” defendant. 322 N.C. at 758, 370 S.E.2d at 
402. In that case, the defendant challenged the deputy’s testimony on the 
ground that “evidence of his age was obtained in violation of his privi- 
lege against compulsory self-incrimination.”’ Id. at. 758, 370 S.E.2d at 
402. In reliance on our previous decision in State v. Ladd, we concluded 
that “the Miranda requirements are inapplicable to routine questions 
asked during the booking process unless such questions are designed to 
elicit incriminating information from a suspect.” Jd. at 760, 370 S.E.2d at 
403; see also id. at 759, 370 S.E.2d at 402-403 (citing and quoting State 
v. Ladd, 308 N.C. 272, 286-87, 302 S.E.2d 164, 173 (1983)). We concluded 
that the deputy’s questioning defendant as to his birthdate during the 
booking procedure was not “designed to elicit incriminating informa- 
tion from” defendant because the deputy was asking for “certain routine 
information” that was “regularly obtain[ed],” including “the suspect’s 
name, date of birth, age, sex, race, social security number and address.” 
Id. at 760, 370 S.E.2d at 403. Further, we concluded that the Ladd excep- 
tion applied because the deputy “was not investigating any crime nor 
did he interrogate defendant for the purpose of eliciting incriminating 
information.” Id. at 760, 370 S.E.2d at 403. As such, we ultimately con- 
cluded “that defendant’s Fifth Amendment privilege against compulsory 
self-incrimination was not violated,” notwithstanding defendant’s argu- 
ment that his “age [wa]s an essential element of the crimes for which he 
was being booked.” Jd. at 760, 370 S.E.2d at 403. 


Our decision in Banks is inapplicable here because Banks dealt with 
a wholly separate basis for concluding that a defendant was compelled to 
give incriminating testimony. Here, we are not concerned with—and we 
make no conclusions in regard to—whether defendant was compelled 
to state his birthdate on his affidavit of indigency because he was being 
interrogated while under police custody as was the case in Miranda 
v. Arizona, 384 U.S. 436, 439, 86 S. Ct. 1602, 1609, 16 L. Ed. 2d 694, 704 
(1966). Rather, defendant was compelled to state his birthdate on his 
affidavit of indigency because doing so was necessary to obtain a “ben- 
efit . . . afforded by another provision of the Bill of Rights.” Simmons, 
390 U.S. at 394, 88S. Ct. at 976, 19 L. Ed. 2d at 1259. Therefore, the issue 





7. The defendant in Banks also challenged the admission of the deputy’s testimony 
because the State failed to disclose the statement during voluntary discovery. Banks, 322 
N.C. at 758, 370 S.E.2d at 402. 
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of whether the Ladd exception to Miranda would hypothetically apply 
here had defendant been subject to interrogation in police custody is 
irrelevant. See Banks, 322 N.C. at 760, 370 S.E.2d at 403 (disagreeing with 
defendant’s argument “the testimony would not be admissible under the 
Ladd exception to Miranda requirements”). The compulsion that defen- 
dant encountered here, standing alone, is “intolerable.” Simmons, 390 
U.S. at 394, 88 S. Ct. at 976, 19 L. Ed. 2d at 1259. 


B. Whether the Court of Appeals erred in concluding that 
the trial court’s error was not harmless beyond a reason- 
able doubt. 








[2] In his brief, defendant argues that forcing a defendant to choose 
between constitutional rights under Simmons and White constitutes 
reversible error. 


“A violation of the defendant’s rights under the Constitution of the 
United States is prejudicial unless the appellate court finds that it was 
harmless beyond a reasonable doubt. The burden is upon the State to 
demonstrate, beyond a reasonable doubt, that the error was harmless.” 
N.C.G.S. § 15A-1443(b) (2017). A constitutional error is not harmless 
beyond a reasonable doubt if “there is a reasonable possibility that the 
evidence complained of might have contributed to the conviction.” State 
v. Soyars, 332 N.C. 47, 58, 418 S.E.2d 480, 487 (1992) (quoting Chapman 
v. California, 386 U.S. 18, 24, 87S. Ct. 824, 828, 17 L. Ed. 2d 705, 710 (1967)). 


Here, the Court of Appeals concluded that the error in admitting 
defendant’s affidavit of indigency was not harmless beyond a reason- 
able doubt because “Julie’s testimony about Defendant’s date of birth 
was incorrect,” and “as evinced through cross-examination, Julie did 
not testify regarding a basis for her knowledge. Julie had never seen 
an official document showing Defendant’s correct date of birth or age.” 
Diaz, 808 S.E.2d at 457. The State now argues that the admission of 
defendant’s affidavit of indigency was harmless beyond a reasonable 
doubt because: (1) “there is no requirement that a person see another’s 
driver[’]s license, birth certificate or passport to know the other person’s 
age;” (2) the victim—whose testimony as to defendant’s age received 
no objection at trial—“was intimately involved with the defendant for 
an extended period of time” and the jury was “highly likely” to believe 
such testimony; and (3) even though there was a six-day discrepancy 
between defendant’s actual birthdate and the date that the victim testi- 
fied to, the discrepancy was harmless because the victim’s testimony 
still established that defendant was born in November 1995. 
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Here we conclude that there is no “reasonable possibility” that the 
admission of defendant’s affidavit of indigency “might have contributed 
to the conviction.” Soyars, 332 N.C. at 58, 418 S.E.2d at 487 (quoting 
Chapman, 386 U.S. at 24, 87S. Ct. at 828, 17 L. Ed. 2d at 710). 


Before analyzing the evidence of defendant’s age offered at trial, 
we must clarify, under North Carolina law: (1) what it means for the 
State to be required to prove a defendant’s age; and (2) what evidence 
is competent to prove a defendant’s age. First, “when the fact that [a 
defendant] was at the time in question over a certain age is one of the 
essential elements to be proved by the State,” the State “must prove only 
that [the defendant] was at the time of the offense charged over [that 
age].” Banks, 322 N.C. at 758, 370 S.E.2d at 402 (quoting State v. Gray, 
292 N.C. 270, 287, 233 S.E.2d 905, 916 (1977)). Therefore, “the exact age 
of the defendant is not in issue, nor need the state prove it.” Id. at 758, 
370 S.E.2d at 402 (quoting Gray, 292 N.C. at 287, 233 S.E.2d at 916). This 
rule, however, should not be “extend[ed] to any case, criminal or civil, 
where the exact age of someone must be proved.” Id. at 758, 370 S.E.2d 
at 402 (emphasis in the original) (quoting Gray, 292 N.C. at 287, 233 
S.E.2d at 916). 


Here, neither defendant’s charge of abducting a child nor his charge 
of statutory rape required the State to prove his exact age. Specifically, 
with regard to the abduction of a child charge, the State only had to 
prove that defendant was at least four years older than Julie when she 
was a minor. See N.C.G.S. § 14-41(a). With regard to defendant’s statu- 
tory rape charge, the State only had to prove that defendant was “more 
than four but less than six years older than” Julie when she was “13, 14, 
or 15 years old.” Id. § 14-27.7A(b). As such, the State was never required 
to prove defendant’s exact age. Therefore, the Court of Appeals’ reason- 
ing that the error in admitting defendant’s affidavit of indigency was not 
harmless beyond a reasonable doubt because “Julie’s testimony about 
Defendant’s date of birth was incorrect,” is a red-herring. Diaz, 808 
S.E.2d at 457. 


Having clarified what the State was required to prove at trial, we 
now turn to the issue of what evidence is competent to establish the age 
of a person. The Court of Appeals seems to have concluded that the 
admission of defendant’s affidavit of indigency was not harmless beyond 
a reasonable doubt on account of the fact that Julie’s testimony as to 
defendant’s age could not have been competent because she never saw 
“an official document showing Defendant’s correct date of birth or age.” 
See id. at 457. The conclusion that Julie’s testimony as to defendant’s 
age was incompetent unless she saw official documentation showing 


IN THE SUPREME COURT 507 


STATE v. DIAZ 
[372 N.C. 493 (2019)] 


defendant’s date of birth is without legal support. Specifically, under 
Rule 701 of the North Carolina Rules of Evidence, a lay witness may pro- 
vide testimony as to that witness’s “opinions or inferences” which are: 
(1) “rationally based on the perception of the witness”; and (2) “help- 
ful to a clear understanding of [the witness’s] testimony or the deter- 
mination of a fact in issue.” N.C. R. Evid. 701. In Banks, we determined 
that this rule allowed a police deputy to testify as to the defendant’s age 
based upon the deputy’s “ample opportunity to observe defendant both 
during the booking process and while they were together in the court- 
room.” Banks, 322 N.C. at 757, 370 S.E.2d at 401. We concluded that the 
deputy’s opinion testimony as to the defendant’s age comported with 
the requirements of Rule 701 of the North Carolina Rules of Evidence 
because it “was rationally based on his perception of defendant, and it 
was helpful to the jury in determining the age requirements of the crimes 
charged.” Banks, 322 N.C. at 757, 370 S.E.2d at 401. 


Here, there is an even stronger argument than in Banks that Julie’s 
testimony “was rationally based on her perception[s]” of defendant. N.C. 
R. Evid. 701. Specifically, Julie attended the same high school as defen- 
dant where, at the time, she was a member of the freshman class, and 
he was a member of the senior class. They engaged in an intimate rela- 
tionship that lasted for several months, including a few weeks during 
which they “basically start[ed] a new life” together in Oklahoma. As a 
result, Julie had even more of an opportunity to form a rational opinion 
as to defendant’s age than the deputy in Banks who only observed the 
defendant in that case for the duration of the booking process and while 
the defendant was in the courtroom. Banks, 322 N.C. at 757, 370 S.E.2d 
at 401. Further, Julie’s testimony was helpful to “the determination of 
a fact in issue” here, that fact being defendant’s age. N.C. R. Evid. 701. 
Therefore, the Court of Appeals’ apparent conclusion that Julie’s opin- 
ion as to defendant’s age was somehow incompetent is unfounded. See 
Diaz, 808 8.E.2d at 457. 


Having clarified that the State was not required to prove defendant’s 
date of birth at trial, and that Julie’s opinion testimony was compe- 
tent as to the issue of defendant’s age, we now turn to analyzing the 
evidence admitted at trial as to defendant’s age in order to determine 
whether the admission of his affidavit of indigency was harmless beyond 
a reasonable doubt. We conclude that there is no “reasonable possibil- 
ity that [defendant’s affidavit of indigency] might have contributed to 
[his] conviction|[s],” Soyars, 332 N.C. at 58, 418 S.E.2d at 487 (quoting 
Chapman, 386 U.S. at 24, 87S. Ct. at 828, 17 L. Ed. 2d at 710). Specifically, 
although Julie did incorrectly testify as to the day that defendant was 
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born, she did correctly testify that he was born in November of 1995. 
This evidence established that defendant was nineteen years old at all 
times relevant to the abduction of a child and statutory rape charges.8 
Julie’s testimony that her birth date was 21 July 2000 established 
that she was fourteen years old at all times relevant to the charges 
against defendant. As such, Julie’s testimony provided evidence that 
supported defendant’s guilt. See N.C.G.S. § 14-41(a) (requiring that a 
defendant be at least four years older than the abducted minor); id. 
§ 14-27.7A(b) (requiring that a defendant be “more than four but less 
than six years older than” a victim who is either “13, 14, or 15 years 
old”). Given that Julie’s testimony resulted from her intimate relation- 
ship with defendant that lasted several months, and involved them 
“basically starting a new life” together, such testimony constituted 
strong and essentially uncontradicted evidence of defendant’s age, and 
there is no “reasonable possibility” that the jury would have unduly 
relied on defendant’s affidavit of indigency to convict defendant. Soyars, 
332 N.C. at 58, 418 S.E.2d at 487 (quoting Chapman, 386 U.S. at 24, 87S. 
Ct. at 828, 17 L. Ed. 2d at 710). 


Accordingly, we reverse the conclusion of the Court of Appeals that 
the trial court’s error in admitting defendant’s affidavit of indigency was 
not harmless beyond a reasonable doubt. Diaz, 808 S.E.2d at 457. 


III. Conclusion 


Because we conclude that the trial court’s constitutional error in 
admitting defendant’s affidavit of indigency into evidence was harmless 
beyond a reasonable doubt, we affirm in part and reverse in part the rul- 
ing of the Court of Appeals. 


AFFIRMED IN PART; REVERSED IN PART. 





8. Per defendant’s indictments, the relevant date for the abduction of a child charge 
is “on or about” 14 April 2015. The relevant dates for the statutory rape charges are: (1) 
“on or about” 14 April 2015; (2) between 1 March 2015 and 15 March 2015; and (3) between 
16 March 2015 and 31 March 2015. 
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STATE OF NORTH CAROLINA 
v. 


TORREY GRADY 


No. 179A14-3 
Filed 16 August 2019 


Satellite-Based Monitoring—mandatory lifetime SBM monitor- 
ing—Fourth Amendment balancing test—bodily integrity and 
daily movements 

North Carolina’s satellite-based monitoring (SBM) program, 
N.C.G.S. § 14-208.40A(c) and 14-208.40B(c), was held unconstitutional 
as applied to individuals in defendant’s category—those who were 
subject to mandatory lifetime SBM based solely on their statutorily 
defined status as a “recidivist” who also had completed their prison 
sentences and were no longer supervised by the State through pro- 
bation, parole, or post-release supervision. Recidivists, as defined in 
the SBM statute, did not have a greatly diminished privacy interest 
in their bodily integrity or their daily movements; the SBM program 
constituted a substantial intrusion into those privacy interests; the 
State failed to demonstrate that the SBM program furthered its inter- 
est in solving crimes, preventing crimes, or protecting the public. 


Justice NEWBY dissenting. 


Justice MORGAN joins in this dissenting opinion. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, 817 S.E.2d 18 (N.C. Ct. App. 2018), revers- 
ing an order for satellite-based monitoring entered on 26 August 2016 
by Judge Phyllis M. Gorham in Superior Court, New Hanover County. 
Heard in the Supreme Court on 8 January 2019. 


Joshua H. Stein, Attorney General, by Teresa M. Postell, Assistant 
Attorney General, and Joseph Finarelli, Special Deputy Attorney 
General, for the State-appellant. 


Glenn Gerding, Appellate Defender, and Lewis Everett for 
defendant-appellee. 
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Christopher Brook for American Civil Liberties Union of North 
Carolina Legal Foundation; and Nathan Freed Wessler, pro hac 
vice, and Brandon J. Buskey, pro hac vice, for American Civil 
Liberties Union Foundation, amici curiae. 


EARLS, Justice. 


The Fourth Amendment protects “[t]he right of the people to be 
secure in their persons, houses, papers, and effects, against unreason- 
able searches and seizures” by the government. U.S. Const. amend. IV. 
The United States Supreme Court has determined that North Carolina’s 
satellite-based monitoring (SBM) of sex offenders, which involves 
attaching an ankle monitor “to a person’s body, without consent, for the 
purpose of tracking that individual’s movements,” constitutes a search 
within the meaning of the Fourth Amendment. Grady v. North Carolina, 
135 S. Ct. 13868, 1370 (2015) (per curiam). The Supreme Court remanded 
the case for an examination of “whether the State’s monitoring pro- 
gram is reasonable—when properly viewed as a search.” Jd. at 1371. In 
its per curiam opinion, the Supreme Court noted, among other things, 
the following: 


The State’s program is plainly designed to obtain informa- 
tion. And since it does so by physically intruding on a sub- 
ject’s body, it effects a Fourth Amendment search. 


That conclusion, however, does not decide the ulti- 
mate question of the program’s constitutionality. The 
Fourth Amendment prohibits only wnreasonable searches. 
The reasonableness of a search depends on the totality of 
the circumstances, including the nature and purpose 
of the search and the extent to which the search intrudes 
upon reasonable privacy expectations. See, e.g., Samson 
v. California, 547 U.S. 843 (2006) (suspicionless search 
of parolee was reasonable); Vernonia School Dist. 47J 
v. Acton, 515 U.S. 646 (1995) (random drug testing of stu- 
dent athletes was reasonable). The North Carolina courts 
did not examine whether the State’s monitoring program 
is reasonable—when properly viewed as a search—and 
we will not do so in the first instance. 


Id. (citations omitted). In accordance with this decision, this case was 
ultimately remanded to the superior court, which entered an order 
determining the SBM program to be constitutional. The Court of Appeals 
reversed, but only as to Mr. Grady individually. We conclude that the 
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Court of Appeals erroneously limited its holding to the constitutionality 
of the program as applied only to Mr. Grady, when our analysis of the 
reasonableness of the search applies equally to anyone in Mr. Grady’s 
circumstances. Cf. Graham v. Florida, 560 U.S. 48, 82 (2010) (holding 
that state statutes mandating a sentence of life imprisonment without 
the possibility of parole are unconstitutional as applied to a specific 
group, namely juveniles who did not commit homicide). 


In North Carolina, “SBM’s enrollment population consists of (1) 
offenders on parole or probation who are subject to State supervision, 
(2) unsupervised offenders who remain under SBM by court order for 
a designated number of months or years, and (3) unsupervised offend- 
ers subject to SBM for life, who are also known as ‘lifetime trackers.’ ” 
State v. Bowditch, 364 N.C. 335, 338, 700 S.E.2d 1, 3 (2010). Mr. Grady is 
in the third of these categories in that he is subject to SBM for life and 
is unsupervised by the State through probation, parole, or post-release 
supervision. Additionally, Mr. Grady is a “recidivist,” which makes life- 
time SBM mandatory as to him without any individualized determina- 
tion of the reasonableness of this search. Because we conclude that the 
relevant portions of N.C.G.S. §§ 14-208.40A(c) and 14-208.40B(c) are 
unconstitutional as applied to all individuals who, like Mr. Grady, are in 
the third Bowditch category and who are subject to mandatory lifetime 
SBM based solely on their status as a “recidivist,” we modify and affirm 
the opinion of the Court of Appeals. 


Background 


Mr. Grady is required by North Carolina statute to enroll in the SBM 
program and to wear an ankle monitor at all times for the remainder of 
his life based on two sex crimes that he committed when he was sev- 
enteen and twenty-six years old and for which he has fully served his 
criminal sentences. State v. Grady, 817 S.E.2d 18 (N.C. Ct. App. 2018). 
On 13 September 2006, Grady pleaded guilty to indecent liberties with 
a child and was sentenced to a minimum of thirty-one and a maximum 
of thirty-eight months of imprisonment. For felony sentencing pur- 
poses, Grady stipulated to the aggravating factor that the fifteen-year- 
old victim was impregnated as a result of his crime, which occurred 
when he was twenty-six years old. He also stipulated to certain prior 
convictions, including a 16 January 1997 plea of no contest to a second- 
degree sex offense committed when he was seventeen years old and 
a 6 January 2004 plea of guilty to failure to register as a sex offender. 
Grady was unconditionally released from prison on 25 January 2009 
and received certification that his rights of citizenship were “BY LAW 
AUTOMATICALLY RESTORED.” 


512 IN THE SUPREME COURT 


STATE v. GRADY 
[372 N.C. 509 (2019)] 


Over a year later, on 12 March 2010, the North Carolina Department 
of Correction (DOC) sent a letter to Grady informing him that it had 
made an initial determination that he met the statutory criteria of a 
“recidivist,” which would require his enrollment in the SBM program, 
and giving him notice to appear at a hearing at which the court would 
determine his eligibility for SBM. Before a hearing was held, he pleaded 
guilty on 27 October 2010 to failure to maintain his address with the 
sex offender registry and was sentenced to twenty-four to twenty- 
nine months in prison. He served that term of imprisonment and was 
again unconditionally released on 24 August 2012. A new hearing 
was scheduled for 14 May 2013 in the Superior Court in New Hanover 
County to determine if Grady should be required to enroll in the State’s 
SBM program. 


North Carolina’s SBM Program 





North Carolina’s SBM program for sex offenders! became effective 
on 1 January 2007 as a result of the ratification of “An Act To Protect 
North Carolina's Children/Sex Offender Law Changes,” which directed 
the DOC to “establish a sex offender monitoring program that uses a 
continuous satellite-based monitoring system... . to monitor” the loca- 
tions of certain categories of sex offenders. An Act To Protect North 
Carolina’s Children/Sex Offender Law Changes, ch. 247, sec. 15, 2005 
N.C. Sess. Laws (Reg. Sess. 2006) 1065, 1074-79 (codified as amended 
at N.C.G.S. §§ 14-208.40 to -208.45 (2017 & Supp. 1 2018)); see also 
Bowditch, 364 N.C. at 337, 700 S.E.2d at 3 (“As authorized by the leg- 
islation, DOC established and began administering the SBM program 
on 1 January 2007.”). The General Assembly mandated that the “[SBM] 
program shall use a system that provides . . . [t]ime-correlated and con- 
tinuous tracking of the geographic location of the subject using a global 
positioning system based on satellite and other location tracking tech- 
nology.” Ch. 247, sec. 15.(a), 2005 N.C. Sess. Laws (Reg. Sess. 2006) at 
1075 (codified as amended at N.C.G.S. § 14-208.40(¢)(1)). 


In general terms, North Carolina’s statutory framework for the 
satellite-based monitoring of convicted sex offenders establishes 
that an offender who is (a) classified as a sexually violent predator, 
(b) a recidivist, (c) convicted of an aggravated offense, or (d) an adult 





1. North Carolina law also provides for the use of SBM with individuals sentenced 
to house arrest as a condition of probation, see N.C.G.S. § 15A-1343(a1) (2017), or post- 
release supervision, see id. § 15A-1368.4(e)(13) (2017). All references to “the SBM pro- 
gram” herein are only to the statutory framework for sex offenders that is codified as 
amended at N.C.G.S. §§ 14-208.40 to -208.45 (2017 & Supp. 1 2018). 
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convicted of statutory rape of a child or statutory sex offense with a vic- 
tim under the age of thirteen must submit to SBM for life. See N.C.G.S. 
§§ 14-208.40A(c), -208.40B(c) (2017). The statutes provide for no indi- 
vidualized assessment of the offender; the court has no discretion over 
whether to impose SBM or for how long; and no court has the authority 
to terminate SBM for these individuals. Jd. All other sex offenders may 
be ordered to submit to SBM if, based on a risk assessment, the offender 
“requires the highest possible level of supervision and monitoring.” Jd. 
§§ 14-208.40A(d)-(e), -208.40B(c) (2017). For these individuals the court 
specifies the period of time that the offender must be enrolled in the 
SBM program. Id. §§ 14-208.40A(e), -208.40B(c). 


Section 14-208.6(2b) of the North Carolina General Statutes defines 
a “recidivist” as “[a] person who has a prior conviction for an offense 
that is described in G.S. 14-208.6(4),” which, in turn, defines a “report- 
able conviction.” N.C.G.S. § 14-208.6(2b) (Supp. 1 2018). “Reportable 
convictions,” which encompass a range of statutorily defined sex crimes, 
including “[a] final conviction for an offense against a minor,” “a sexually 
violent offense,” “or an attempt to commit any of those offenses,” id. 
§ 14-208.6(4)(a) (Supp. 1 2018), are final convictions that trigger the reg- 
istration requirements of the “statewide sex offender registry.” See id. 
§ 14-208.7(a) (2017) (stating that “[a] person who is a State resident and 
who has a reportable conviction shall be required to maintain registra- 
tion with the sheriff of the county where the person resides”). An indi- 
vidual who has a prior conviction for a reportable offense, and therefore 
meets the statutory definition of a “recidivist,” must maintain registra- 
tion with the sex offender registry for life. Id. § 14-208.23 (2017). 


An individual who is subjected to lifetime SBM may file a request 
with the Post-Release Supervision and Parole Commission to terminate 
the SBM requirement. Such a request, however, cannot be filed until at 
least one year after the individual: “(i) has served his or her sentence 
for the offense for which the satellite-based monitoring requirement 
was imposed, and (ii) has also completed any period of probation, 
parole, or post-release supervision imposed as part of the sentence.” Jd. 
§ 14-208.43(a) (2017). If the individual has not been convicted of any fur- 
ther reportable offenses and “has substantially complied with the provi- 
sions of this Article [“Sex Offender and Public Protection Registration 
Programs”], the Commission may terminate the monitoring requirement 
if the Commission finds that the person is not likely to pose a threat to the 
safety of others.” Id. § 14-208.43(b) (2017). An individual enrolled in the 
SBM program “shall cooperate with the Division . .. and the requirements 
of the [SBM] program.” Jd. § 14-208.42 (2017). Moreover, the Division 


514 IN THE SUPREME COURT 


STATE v. GRADY 
[3872 N.C. 509 (2019)] 


shall have the authority to have contact with the offender 
at the offender’s residence or to require the offender to 
appear at a specific location as needed for the purpose 
of enrollment, to receive monitoring equipment, to have 
equipment examined or maintained, and for any other 
purpose necessary to complete the requirements of the 
[SBM] program. 


Id. An individual who “fails to enroll” or “tampers with, removes, vandal- 
izes, or otherwise interferes with the proper functioning of a [monitor- 
ing] device” is guilty of a felony, and it is a Class 1 misdemeanor for an 
individual to “fail[ ] to provide necessary information. . . or fail[ ] to coop- 
erate with the . .. guidelines and regulations for the program.” N.C.G.S. 
§ 14-208.44(a)-(c) (2017); see also id. § 14-208.44(d) (2017) (“For pur- 
poses of this section, ‘enroll’ shall include appearing, as directed . . . to 
receive the necessary equipment.”). 


If an individual is convicted of a reportable conviction and a court 
has made no prior SBM determination, as was the case with Grady, 
the Division of Adult Correction and Juvenile Justice (the Division) 
is required to make an initial determination whether the individual is 
required to enroll in SBM, and, if so, to schedule a “bring back” hear- 
ing for a court to determine by using the same criteria described above 
whether the offender must enroll in SBM. Jd. § 14-208.40B. 


Today nearly every state uses SBM to some degree. See Avlana 
Eisenberg, Mass Monitoring, 90 S. Cal. L. Rev. 123, 125 (2017). Only 
twelve states, however, allow lifetime monitoring,” and of those, only 
two, North Carolina and California, mandate lifetime monitoring with- 
out any individualized assessment of risk, even for individuals who have 
completed their sentences, and without meaningful judicial review over 





2. These states are California, Florida, Kansas, Louisiana, Maryland, Michigan, 
Missouri, North Carolina, Oregon, Rhode Island, South Carolina, and Wisconsin. 
Cal. Penal Code § 3004(b) (West 2016); Fla. Stat. § 948.012(4) (2016); Kan. Stat. Ann. 
§ 22-3717(u) (2016); La. Rev. Stat. Ann. § 15:560.3(A)(8) (2016); Md. Code Ann., Crim. 
Proc. § 11-723(d)(8)(i) (LexisNexis 2016); Mich. Comp. Laws § 750.520n (2016); Mo. Rev. 
Stat. § 217.735(4) (2016); N.C.G.S. §§ 14-208.40A(c), -208.40B(c); Or. Rev. Stat. §§ 137.700, 
144.103 (2016); 11 R.I. Gen. Laws § 11-37-8.2.1 (2016); S.C. Code Ann. § 23-3-540 (Supp. 
2018); Wis. Stat. § 301.48 (2016). See generally Comment: Tracking the Constitution - 
the Proliferation and Legality of Sex-Offender GPS-Tracking Statutes, 42 Seton Hall L. 
Rey. 1169, 1172-90 (2012) (categorizing types of GPS monitoring statutes). Georgia’s life- 
time monitoring statute, Ga. Code Ann. § 42-1-14(e) (2016), was declared unconstitutional 
by that state’s Supreme Court. See Park v. State, 305 Ga. 348, 360-61, 825 S.E.2d 147, 
158 (2019). 
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time. See Cal. Penal Code § 3004(b) (West 2016); N.C.G.S. §§ 14-208-40A, 
-208.40B, -208.43. Some states provide for both individualized assess- 
ments to determine if lifetime SBM is appropriate and the opportunity 
to petition a court to be removed from SBM. See, e.g., La. Rev. Stat. Ann. 
§ 15:560.5 (2016); Wis. Stat. § 301.48 (2016).3 Other states only apply life- 
time SBM to offenders who are subject to lifetime parole supervision or 
who otherwise would receive a sentence of life imprisonment. See, e.g., 
Fla. Stat. § 948.012 (2016); Kan. Stat. Ann. § 22-3717(u) (2016); Mo. Rev. 
Stat. § 217.735 (2016); Or. Rev. Stat. § 144.103 (2016); 11 R.I. Gen. Laws 
§ 11-37-8.2.1 (2016). Still other states provide for individualized assess- 
ments and sentencing discretion. See, e.g., Md. Code Ann., Crim. Proc. 
§ 11-723 (LexisNexis 2016); People v. Kern, 288 Mich. App. 513, 794 
N.W.2d 362 (2010) (per curiam) (holding that defendants put on proba- 
tion or sent to a local jail as opposed to the penitentiary are not subject 
to lifetime SBM under Michigan’s statute so that the defendant, who was 
convicted of second-degree criminal sexual conduct, was, because of 
his jail sentence, not subject to Michigan’s lifetime SBM program, cit- 
ing Mich. Comp. Laws §§ 750.520, 791.285). Finally, several states give 
offenders the opportunity to petition a court to have the SBM require- 
ment lifted. See, e.g., Mo. Rev. Stat. § 217.735(5) (2016); S.C. Code 
Ann. § 23-3-540(H) (Supp. 2018). Another characteristic of most of 
the other eleven state lifetime SBM programs is that, compared with 
North Carolina’s program, they apply to persons convicted of a smaller 
category of offenses, which typically include only the most egregious 
crimes involving child victims. As a result, North Carolina makes more 
extensive use of lifetime SBM than virtually any other jurisdiction in 
the country. 


Grady’s SBM Claims 


Prior to the 14 May 2013 bring back hearing, Grady filed a motion 
to deny the State’s SBM application and to dismiss the proceeding, in 
which he argued, inter alia, that “the imposition of the monitoring upon 
Defendant violates his rights to be free from unreasonable search and 








3. The dissent refers to Wisconsin’s SBM statute as “functionally identical” to North 
Carolina’s statute, quoting Belleawu v. Wall, 811 F.3d 929, 939 (7th Cir. 2016) (Flaum, J., 
concurring). While the two statutes may be identical in the sense that they involve GPS 
monitoring using an ankle bracelet, they do not establish functionally identical programs. 
Wisconsin’s program subjects only child sex offenders to lifetime SBM; individualized 
assessments are required before some offenders can be enrolled in the program; the 
department administering the program can substitute passive position system monitoring 
for active SBM; and both the offender and the department can apply to a court to request 
termination of lifetime tracking. See Wis. Stat. § 301.48 (2016). 
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seizure as guaranteed by the Fourth Amendment of the United States 
Constitution and Article I, Section 20 of the North Carolina Constitution.” 
At the hearing, the State argued that, based on the evidence of Grady’s 
conviction for taking indecent liberties with a child and his prior con- 
viction for second-degree sex offense, he met the statutory definition 
of being a “recidivist’—that is, a person who has a prior conviction for 
a reportable offense. N.C.G.S. § 14-208.6(2b). Grady conceded that he 
qualified as a recidivist under the statute but argued, inter alia, that “the 
imposition of the GPS monitoring device itself and the 24/7 tracking” 
constitute an unreasonable search and seizure under both the state and 
federal constitutions, and the statute subjecting him to SBM is “unconsti- 
tutional on its face, and as it applies to Mr. Grady.” The trial court denied 
Grady’s motion, finding that the SBM program is not unconstitutional. 
The trial court further found that Grady met the statutory definition of 
“recidivist” and, accordingly, ordered him to enroll in the SBM program 
“for the remainder of the defendant’s natural life.” Grady appealed the 
trial court’s order imposing lifetime SBM to the Court of Appeals. 


At the Court of Appeals, Grady argued that “ ‘the constant GPS mon- 
itoring (and the imposition of the GPS equipment for that purpose)’ used 
in SBM violates his constitutional protections against unreasonable 
searches and seizures,” State v. Grady, 233 N.C. App. 788, 759 S.E.2d 
712, 2014 WL 1791246, at *1 (2014) (unpublished), relying on the United 
States Supreme Court’s decision in United States v. Jones, 565 U.S. 400, 
404 (2012) (“We hold that the Government’s installation of a GPS device 
on a target’s vehicle, and its use of that device to monitor the vehicle’s 
movements, constitutes a ‘search.’ ” (footnote omitted)). The Court of 
Appeals, in an unpublished opinion, determined that it was bound by the 
decision of a prior panel that had “considered and rejected the argument 
that ‘if affixing a GPS to an individual’s vehicle constitutes a search of 
the individual, then the arguably more intrusive act of affixing an ankle 
bracelet to an individual must constitute a search of the individual as 
well.’ ” Grady, 2014 WL 1791246, at *2 (quoting State v. Jones, 231 N.C. 
App. 123, 127, 750 S.E.2d 883, 886 (2013)). After this Court dismissed 
defendant’s appeal and denied his petition for discretionary review, 
State v. Grady, 367 N.C. 523, 762 S.E.2d 460 (2014), the United States 
Supreme Court granted his petition for writ of certiorari, Grady, 135 S. 
Ct. at 1371. 


In a per curiam opinion, the Supreme Court stated that the Court 
of Appeals’ determination that North Carolina’s “system of noncon- 
sensual satellite-based monitoring does not entail a search within the 
meaning of the Fourth Amendment” is “inconsistent with [the] Court’s 
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precedents.” Id. at 1370; see Jones, 565 U.S. at 406 n.3 (“Where, as here, 
the Government obtains information by physically intruding on a con- 
stitutionally protected area, .. . a search has undoubtedly occurred.”); 
see also Florida v. Jardines, 569 U.S. 1, 11 (2018) (reaffirming that a 
search occurs “when the government gains evidence by physically 
intruding on constitutionally protected areas” (citing Jones, 565 U.S. at 
409)). The Court opined that, in light of its previous decisions, “it fol- 
lows that a State also conducts a search when it attaches a device to a 
person’s body, without consent, for the purpose of tracking that individ- 
ual’s movements.” Grady, 135 8. Ct. at 1870. The Court noted, however, 
that this conclusion did not end the analysis, because a search must be 
unreasonable in order to be unconstitutional. Id. at 1371. Accordingly, 
the Court granted defendant’s petition for writ of certiorari, vacated the 
Court of Appeals’ decision, and “remanded for further proceedings not 
inconsistent with this opinion.” Jd. 


On 11 June 2015, this Court issued an order remanding the matter 
to the Court of Appeals for reconsideration in light of the decision of 
the United States Supreme Court. On 23 October 2015, defendant filed 
in the Court of Appeals a “Motion to Remand to Superior Court and to 
Stay the Order Imposing [SBM].” The Court of Appeals issued an order 
on 6 November 2015 granting defendant’s motion to remand the case to 
superior court while denying his motion to stay SBM. 


On 16 June 2016, the Superior Court in New Hanover County held a 
remand hearing to determine whether subjecting defendant to noncon- 
sensual lifetime SBM constitutes a reasonable search under the Fourth 
Amendment. At the hearing, the State presented evidence, including: a 
certified copy of the judgment and commitment for defendant’s prior 
conviction for second-degree sex offense; defendant’s criminal record; 
printouts of N.C.G.S. §§ 14-208.5 (stating the “Purpose” of Article 27A) 
and 14-208.43 (“Request for termination of satellite-based monitoring 
requirement”); and two photographs of the equipment currently used 
in the program: the ExacuTrack One ankle monitor (or ET-1) and its 
accompanying “beacon”—a device that must be placed in the home of 
the individual subjected to SBM. 


Grady, on the other hand, presented evidence that included sta- 
tistical reports tending to show that sex offenders are less likely to 
reoffend than other categories of convicted felons and that the vast 
majority of sex offenses are committed against victims who know their 
offender, statistical information about individuals currently enrolled in 
the State’s SBM program, the Policy and Procedure Manual from the 
Department of Community Corrections governing “Technology and 
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Monitoring Programs,” including SBM, the ET-1’s instructional “client 
guide” provided to monitored individuals, the Division’s “Guidelines 
and Regulations” form that is required to be signed by monitored indi- 
viduals, and an excerpt from the Division’s “Train the Trainer” SBM 
training session. 


The only witness called by the State was Scott Pace, a probation 
supervisor in the Division, who brought with him an ET-1 and a beacon. 
Officer Pace testified to the operation of the SBM equipment and to his 
understanding of the program. An individual enrolled in the SBM pro- 
gram is not permitted to remove the ET-1, which is required to be worn 
at all times, and it is a felony to attempt to remove or interfere with it. 
According to Pace, the ET-1 weighs 8.7 ounces, “about half a pound,” 
and is “waterproof up to 15 feet,” allowing the individual to shower, 
bathe, or swim in a pool or the ocean. Pace explained that the individual 
is responsible for maintaining the charge of the ET-1’s lithium battery 
and added that “if they’re moving a lot, if there’s a lot of activity . . . the 
more battery it uses.” Moreover, Pace stated that “[t]he batteries have 
a life span” and as the battery ages, “it won’t hold a charge as long.” 
The individual must charge the ET-1 two hours every day by plugging it 
into an electrical outlet, during which time the individual must remain 
tethered to the wall by the ET-1’s fifteen foot charging cord. According 
to Pace, “we tell them to charge it two hours a day just so they don’t lose 
the charge. Failure to charge the monitor, we’ll lose signal, . . . and that 
is a violation.”4 


When the charge of the ET-1’s battery runs low, Pace explained, “the 
unit will actually talk to you and it will say, ‘low battery, go charge.’ ” 
“That message will keep repeating itself until they acknowledge” by 
placing a finger on a divot on the ET-1. Pace explained that officers can 
send other messages to individuals through the ET-1’s audible message 
system, such as “Call your officer,” and that “they’re supposed to follow 
the message, whatever the message may be.” Similarly, the ET-1 plays 
a repeating voice message when the signal is lost. Pace testified that 
“there can be issues with equipment” and the ET-1 can temporarily lose 
signal due to the positioning of satellites. Moreover, “[h]omes with metal 
roofs kind of interfere[ ] with the signal. Big buildings, such as WalMart. 
When they go in places such as that it could interfere with the signal.” 
In those situations, Pace explained, individuals are “supposed to go out- 
side and try to gain signal back” and to acknowledge the alert by press- 
ing the divot on the ET-1. 





4. This instruction is reflected in the Division’s “Train the Trainer” materials intro- 
duced into evidence by defendant, which states: “Charge for 2 hours per day.” 
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Individuals subjected to SBM must also submit to quarterly equip- 
ment checks at their homes. Pace stated that every three months, Division 
officers go to the individual’s house to “make sure that the equipment 
has not been tampered with . . . and that it’s in correct working order.” 
Pace testified that while an individual could technically refuse entry into 
the home, “[w]e prefer to go in the house” in order “to see where the bea- 
con is at, because it has to be situated a certain way.” Additionally, the 
Division’s “Guidelines and Regulations,” which the individual is required 
to sign upon enrollment, provide: “I understand a unit in the home will 
be assigned to me and it will be necessary for a designated represen- 
tative of SCC to enter my residence or other location(s) where I may 
temporarily reside to install, retrieve, or periodically inspect the unit.” 


Pace testified that the “mapping function” allows him to retrieve 
historical location information “up to I think it’s six months, and after 
six months we can call [the equipment provider], and back further than 
that they keep them, and they can send them to us via email.” The map- 
ping function also allows officers to observe monitored individuals 
in real time. As Pace testified, “For SBM cases, yes, it’s 24-7, it’s live, 
current location.” Regarding the accuracy of the location information, 
Pace stated: “In my experience, it’s been pretty accurate. I mean, people 
that’s taken it off, I’ve gone right to the locations and retrieved units that 
people’s taken off and discarded on streets, trash cans, in the woods. I 
mean, it’s taken me right there to it, you know.” 


After receiving the evidence and considering the oral and writ- 
ten arguments of the parties, the superior court entered an order on 
26 August 2016 upholding the imposition of lifetime SBM on defendant. 
The court summarized the evidence at length. Among other things, the 
trial court noted: 


The ankle monitor does not monitor or reveal the activi- 
ties of the offender—it merely monitors his location. The 
device does not confine the person to their residence or 
any other specific location. The ankle monitor and related 
equipment requires a quarterly (three months) review/ 
inspection by the State to ensure that the device is in 
proper working order. 


In addition to Officer Pace’s testimony, the State also 
entered into evidence photographs of the SBM equipment, 
certified copies of the judgments for the two sex offenses, 
the defendant’s criminal history, and statutory provisions 
of Part 5 of Article 27A of Chapter 14 of N.C.G.S. (“Sex 
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Offender Monitoring”). In both his cross examination 
of the State’s witness Officer Pace and in his case-in-chief, 
the defendant admitted into evidence, among other exhib- 
its, multiple studies of recidivism rates of sex offenders 
versus other criminals; the State’s policy, procedures and 
rules governing SBM, and additional photographs of the 
SBM equipment. 


The court ultimately concluded® that 


based on the totality of the circumstances analysis, . . . 
satellite based monitoring of the defendant is a reason- 
able search. 


The Court has considered defendant’s argument that 
the satellite based monitoring statute is facially unconsti- 
tutional. The Court rejects this argument and finds that 
the statute is constitutional on its face. 


Accordingly, the trial court ordered defendant to enroll in SBM “for the 
remainder of [his] natural life.” Defendant appealed the trial court’s 
order to the Court of Appeals. 


At the Court of Appeals, defendant argued that the State failed to 
establish that the imposition of lifetime SBM is a reasonable search. 
Grady, 817 S.E.2d at 22. In a divided opinion filed on 15 May 2018, the 
Court of Appeals reversed the trial court’s SBM order. Id. at 28. The Court 
of Appeals majority noted that the imposition of SBM intruded upon 
defendant’s Fourth Amendment interests by the physical attachment of 
the ankle monitor to his body, “a constitutionally protected area,” and 
through the monitor’s continuous GPS tracking. Jd. at 25 (quoting Jones, 
565 U.S. at [407] n.3). The majority determined that the physical intru- 
sion caused by the permanent attachment of the ankle monitor, along 
with its audible voice messages and the necessity of charging it for two 
hours daily, was “more inconvenient than intrusive, in light of defendant’s 





5. To determine the appropriate legal test of reasonableness under the Fourth 
Amendment, the trial court relied on two cases from other jurisdictions, People v. Hallak, 
310 Mich. App. 555, 873 N.W.2d 811 (2015), rev'd in part and remanded, 499 Mich. 879, 876 
N.W.2d 523 (2016) (per curiam order), and Belleau v. Wall, 811 F.3d 929 (7th Cir. 2016). To 
assess North Carolina’s interest in preventing recidivism, the trial court relied on Smith 
v. Doe, 538 U.S. 84, 103 (2003) (“The risk of recidivism posed by sex offenders is ‘frighten- 
ing and high.’ ” (quoting McKune v. Lile, 536 U.S. 23, 34 (2002) (plurality opinion)), and 
Mckune, 536 U.S. at 32-33 (“Sex offenders are a serious threat in this Nation. ... When 
convicted sex offenders reenter society, they are much more likely than any other type of 
offender to be rearrested for a new rape or sexual assault.”)). 
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diminished expectation of privacy as a convicted sex offender.” Jd. On 
the other hand, the majority stated that the continuous GPS tracking 
was “uniquely intrusive.” Jd. (quoting Belleau v. Wall, 811 F.3d 929, 940 
(7th Cir. 2016) (Flaum, J., concurring)). The majority acknowledged the 
State’s compelling interest in protecting the public from sex offenders 
but determined that “the State failed to present any evidence of [SBM’s] 
efficacy in furtherance of the State’s undeniably legitimate interests.” Id. 
at 27. Accordingly, the majority concluded that although, based solely 
on his status as a sex offender, “defendant’s expectation of privacy is 
appreciably diminished as compared to law-abiding citizens,” the State 
failed to establish “that lifetime SBM of defendant is a reasonable search 
under the Fourth Amendment.” Jd. at 28. 


In a separate opinion, one member of the panel dissented from the 
majority’s conclusion that lifetime SBM of defendant is unreasonable 
and thus would have affirmed the trial court’s order. Id. (Bryant, J., dis- 
senting). Believing that “the majority asks the State to meet a burden of 
proof greater than our General Assembly envisioned as necessary and 
greater than Fourth Amendment jurisprudence requires,” id., the dis- 
senting judge concluded that under the totality of the circumstances, 
“the degree to which SBM participation promotes legitimate govern- 
mental interests—the prevention of criminal conduct or the apprehen- 
sion of defendant should he reoffend,” outweighed “the degree to which 
participation in the SBM program intrudes upon defendant’s privacy.” 
Id. at 31. 


On 19 June 2018, the State filed a notice of appeal as of right based 
on the dissenting opinion in the Court of Appeals pursuant to N.C.G.S. 
§ 7A-30(2). 


Standard of Review 





In reviewing a trial court order, “we are ‘strictly limited to determin- 
ing whether the trial judge’s underlying findings of fact are supported 
by competent evidence, ... and whether those factual findings in turn 
support the judge’s ultimate conclusions of law.’ ” State v. Williams, 362 
N.C. 628, 632, 669 S.E.2d 290, 294 (2008) (quoting State v. Cooke, 306 
N.C. 132, 134, 291 S.E.2d 618, 619 (1982)). We review decisions of the 
Court of Appeals for errors of law. State v. Romano, 369 N.C. 678, 685, 
800 S.E.2d 644, 649 (2017) (citing State v. Brooks, 337 N.C. 132, 149, 446 
8.E.2d 579, 590 (1994)). 


“Whether a statute is constitutional is a question of law that this 
Court reviews de novo.” Id. at 685, 800 S.E.2d at 649. “In exercising de 
novo review, we presume that laws enacted by the General Assembly 
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are constitutional, and we will not declare a law invalid unless we deter- 
mine that it is unconstitutional beyond [a] reasonable doubt.” Cooper 
v. Berger, 370 N.C. 392, 413, 809 S.E.2d 98, 111 (2018) (quoting State ex 
rel. McCrory v. Berger, 368 N.C. 633, 639, 781 S.E.2d 248, 252 (2016)). 
“The presumption of constitutionality is not, however, and should not 
be, conclusive.” Moore v. Knightdale Bd. of Elections, 331 N.C. 1, 4, 418 
S.E.2d 541, 548 (1992). 


Analysis 


Defendant argues that North Carolina’s SBM program effects 
an unreasonable search and is unconstitutional both on its face and 
as applied to him under the Fourth Amendment to the United States 
Constitution. In light of our analysis of the program and the applicable 
law, we conclude that the State’s SBM program is unconstitutional in its 
application to all individuals in the same category as defendant—spe- 
cifically, individuals who are subject to mandatory lifetime SBM based 
solely on their status as a statutorily defined “recidivist”® who have com- 
pleted their prison sentences and are no longer supervised by the State 
through probation, parole, or post-release supervision. We decline to 
address the application of SBM beyond this class of individuals. 


“A facial challenge is an attack on a statute itself as opposed to a 
particular application.” City of Los Angeles v. Patel, 135 S. Ct. 2443, 
2449 (2015); see also id. (explaining that facial challenges to “statutes 
authorizing warrantless searches” can be brought under the Fourth 
Amendment). A party making a facial challenge “must establish that a 
‘law is unconstitutional in all of its applications.’ ” Id. at 2451 (quoting 
Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 449 
(2008)). In contrast, “the determination whether a statute is unconstitu- 
tional as applied is strongly influenced by the facts in a particular case.” 
State v. Packingham, 368 N.C. 380, 398, 777 S.E.2d 738, 749 (2015), rev'd 
and remanded, 137 S. Ct. 1730 (2017). This case was remanded by the 





6. We stress that our holding applies to individuals who, like defendant, are sub- 
jected to mandatory lifetime SBM based solely on a finding that they meet the statutory 
definition of a “recidivist.” We do not address the constitutionality of the SBM program as 
applied to the other subcategories of offenders to which mandatory lifetime SBM applies, 
even if they may also qualify as a recidivist. See N.C.G.S. §§ 14-208.40A(c), -208.40B(c) 
(stating that an offender who is classified as a sexually violent predator, convicted of an 
aggravated offense, or is an adult convicted of statutory rape of a child or statutory sex 
offense with a victim under the age of thirteen must submit to SBM for life). In other 
words, contrary to the assertions by the dissent, if, for example, an offender is determined 
to be both a sexually violent predator and a recidivist (unlike Mr. Grady), our holding in 
this case does not address the constitutionality of an order requiring that offender to enroll 
in the SBM program for life on the grounds of being a sexually violent predator. 
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United States Supreme Court with instructions to “examine whether the 
State’s monitoring program is reasonable.” Grady, 135 S. Ct. at 1371. 
While this directive could be interpreted as instructing us to address 
the facial constitutionality of the State’s SBM program in its entirety, 
we address instead the constitutionality of the SBM program as applied 
to the narrower category of recidivists to which defendant belongs. See 
Bulova Watch Co. v. Brand Distribs. of N. Wilkesboro, Inc., 285 N.C. 
467, 472, 206 S.E.2d 141, 145 (1974) (“[W]hen asked to determine the 
constitutionality of a statute, the Court will do so only to the extent nec- 
essary to determine that controversy. It will not undertake to pass upon 
the validity of the statute as it may be applied to factual situations mate- 
rially different from that before it.” (citations omitted)). 


The “basic purpose” of the Fourth Amendment “is to safeguard the 
privacy and security of individuals against arbitrary invasions by gov- 
ernmental officials.” Camara v. Mun. Court, 387 U.S. 523, 528 (1967); 
see Schmerber v. California, 384 U.S. 757, 767 (1966) (“The overriding 
function of the Fourth Amendment is to protect personal privacy and 
dignity against unwarranted intrusion by the State.”); see also Riley 
v. California, 134 S. Ct. 2473, 2494 (2014) (“[T]he Fourth Amendment 
was the founding generation’s response to the reviled ‘general warrants’ 
and ‘writs of assistance’ of the colonial era, which allowed British offi- 
cers to rummage through homes in an unrestrained search for evidence 
of criminal activity.”). In reviewing the constitutionality of a search, “the 
ultimate measure . . . is ‘reasonableness,’ ” which “ ‘ “is judged by bal- 
ancing [the search’s] intrusion on the individual’s Fourth Amendment 
interests against its promotion of legitimate governmental interests.” ’ ”” 
Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 652-53 (1995) (quoting 
Skinner v. Ry. Labor Execs.’ Ass’n., 489 U.S. 602, 619 (1989)). 


The Supreme Court has explained that “[w]here a search is under- 
taken by law enforcement officials to discover evidence of criminal 
wrongdoing, . . . reasonableness generally requires the obtaining of a 
judicial warrant” supported by a showing of probable cause.® Jd. at 





7. In the interest of brevity and clarity, additional references to this quotation will 
eliminate parenthetical information and internal quotation marks. 


8. A judicial warrant serves to “assure[ | the citizen that the intrusion is authorized 
by law, and that it is narrowly limited in its objectives and scope” and “also provides the 
detached scrutiny of a neutral magistrate, and thus ensures an objective determination 
whether an intrusion is justified in any given case.” Skinner, 489 U.S. at 622 (citations 
omitted); see also Katz v. United States, 389 U.S. 347, 357 (1967) (explaining that “the 
Constitution requires ‘that the deliberate, impartial judgment of a judicial officer . . . be 
interposed between the citizen and the police’ ” (alteration in original) (quoting Wong Sun 
v. United States, 371 U.S. 471, 481-82 (1963))). 
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653 (citing Skinner, 489 U.S. at 619); see Camara, 387 U.S. at 528-29 
(“[OJ]ne governing principle . . . has consistently been followed: except 
in certain carefully defined classes of cases, a search of private property 
without proper consent is ‘unreasonable’ unless it has been authorized 
by a valid search warrant.” (citations omitted)). Therefore, we start 
with the “basic Fourth Amendment principle” that warrantless searches 
are presumptively unreasonable. United States v. Karo, 468 U.S. 705, 
714-15 (1984). 


Nonetheless, “there are exceptions to the warrant requirement. 
When faced with special law enforcement needs, diminished expecta- 
tions of privacy, minimal intrusions, or the like, the Court has found that 
certain general, or individual, circumstances may render a warrantless 
search or seizure reasonable.” Illinois v. McArthur, 531 U.S. 326, 330 
(2001) (citations omitted). Exceptions to the warrant requirement “are 
‘jealously and carefully drawn,’ ” and the “burden is on those seeking the 
exemption to show the need for it.” Coolidge v. New Hampshire, 403 
U.S. 448, 455 (1971) Cfirst quoting Jones v. United States, 357 U.S. 493, 
499 (1958); then quoting United States v. Jeffers, 342 U.S. 48, 51 (1951)). 


Additionally, in the absence of a warrant, “the Court has preferred 
‘some quantum of individualized suspicion . . . [as] a prerequisite to 
a constitutional search or seizure.’ ” Maryland v. King, 569 U.S. 435, 
447 (2013) (alterations in original) (quoting United States v. Martinez- 
Fuerte, 428 U.S. 543, 560 (1976)); see also Chandler v. Miller, 520 U.S. 
305, 318 (1997) (“To be reasonable under the Fourth Amendment, a 
search ordinarily must be based on individualized suspicion of wrongdo- 
ing.” (citing Vernonia, 515 U.S. at 652-53)). Yet individualized suspicion 
is not required in every case, because “[t]he touchstone of the Fourth 
Amendment is reasonableness, not individualized suspicion.” Samson 
v. California, 547 U.S. 848, 855 n.4 (2006); see also King, 569 U.S. at 
447 (“[T]he Fourth Amendment imposes no irreducible requirement of 
[individualized] suspicion.” (quoting Martinez-Fuerte, 428 U.S. at 561)). 


Here the State contends that the SBM program falls within a cat- 
egory of “special needs” searches, described in some cases as another 
exception to the requirement of an individualized warrant.? The Supreme 





9. Defendant asserts, and the Court of Appeals below agreed, that the State waived 
its special needs argument by failing to raise this issue in the trial court. Given that the 
Supreme Court in its remand order cited to Vernonia, a special needs case that was cited 
by the State in the trial court, and given the significant role that this issue often plays in 
the totality-of-the-circumstances analysis, we will address this issue on the merits as part 
of the reasonableness inquiry. We note that the balancing test articulated in Vernonia, 515 


we 


U.S. at 652-53 (“[W]hether a particular search meets the reasonableness standard “ ‘is 
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Court has recognized that programmatic searches performed in the 
absence of a warrant or individualized suspicion may be permissible 
“in those exceptional circumstances in which special needs, beyond 
the normal need for law enforcement, make the warrant and proba- 
ble-cause requirement impracticable.” O’Connor v. Ortega, 480 U.S. 
709, 720 (1987) (quoting New Jersey v. T.L.0., 469 U.S. 325, 351 (1985) 
(Blackmun, J., concurring in judgment)).19 “When such ‘special needs’— 
concerns other than crime detection—are alleged in justification of a 
Fourth Amendment intrusion, courts must undertake a context-specific 
inquiry, examining closely the competing private and public interests 
advanced by the parties.” Chandler, 520 U.S. at 314 (first citing Natl 
Treasury Emps. Union v. Von Raab, 489 U.S. 656, 665-66 (1989); then 
citing Skinner, 489 U.S. at 668). 


Although the State asserts, somewhat ambiguously, that SBM is 
“in full accord with the analysis applicable to special needs searches,” 
the State never actually identifies!! any special need “beyond the nor- 
mal need for law enforcement.” Griffin v. Wisconsin, 483 U.S. 868, 873 





judged by balancing its intrusion on the individual’s Fourth Amendment interests against 
its promotion of legitimate governmental interests.” ’” (quoting Skinner, 489 U.S. at 619)), 
is not unique to special needs cases, but rather is the same general Fourth Amendment 
balancing test that weighs “ ‘the promotion of legitimate governmental interests’ against 
‘the degree to which [the search] intrudes upon an individual's privacy,’ ” King, 569 U.S. at 
448 (alteration in original) (quoting Wyoming v. Houghton, 526 U.S. 295, 300 (1999)), or, 
as the Supreme Court phrased the test in its per curiam decision, the “nature and purpose 
of the search and the extent to which the search intrudes upon reasonable privacy expec- 
tations,” Grady, 135 S. Ct. at 1371. 


10. For example, the Court has recognized special needs in the context of a State’s 
supervision of probationers by probation officers, “a situation in which there is an ongo- 
ing supervisory relationship—and one that is not, or at least not entirely, adversarial— 
between the object of the search and the decisionmaker.” Griffin v. Wisconsin, 483 U.S. 
868, 879 (1987); see also, e.g., Vernonia, 515 U.S. at 653-54 (recognizing “ ‘special needs’ 
to exist in the public school context” in which “children . . . have been committed to the 
temporary custody of the State as schoolmaster”); cf. City of Indianapolis v. Edmond, 
531 U.S. 32, 44 n.1 (2000) (not recognizing any special need in the state’s vehicular narcot- 
ics checkpoints because the “primary purpose . . . is to advance the general interest in 
crime control”). 


11. The State asserts that a special need must only go “beyond the regular law 
enforcement duty” and argues that the dangerousness of sex offenders gives rise to a spe- 
cial need just as the dangerousness of impaired drivers gave rise to a special need justify- 
ing the sobriety checkpoints in Michigan Department of State Police v. Sitz, 496 U.S. 444 
(1990). In Sitz the Court did not find any special need; instead, it concluded that prior deci- 
sions involving checkpoints required addressing reasonableness under general balancing 
principles. See id. at 450 (rejecting the respondents’ argument based on Von Raab “that 
there must be a showing of some special governmental need ‘beyond the normal need’ 
for criminal law enforcement before a balancing analysis is appropriate” and stating that 
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(1987) (quoting 7:L.0., 469 U.S. at 351). Because defendant is not on 
probation or supervised release, but rather is unsupervised, this is not a 
situation, as in Griffin, in which there is any “ongoing supervisory rela- 
tionship” between defendant and the State. Id. at 879; see also id. at 
875 (stating that “[probation] restrictions are meant to assure that the 
probation serves as a period of genuine rehabilitation”). Nor is there any 
indication in the record that the “primary purpose” of SBM is anything 
other than to “advance the general interest in crime control.” City of 
Indianapolis v. Edmond, 531 U.S. 32, 44 n.1 (2000). 


On the contrary, as Officer Pace testified and as the State repeat- 
edly made clear in its brief!” and at oral arguments,!° the primary pur- 
pose of SBM is to solve crimes. This intent is also reflected in the SBM 
program’s enabling legislation, see N.C.G.S. § 14-208.40(d) (providing 
that the SBM program is designed to “monitor subject offenders and 
correlate their movements to reported crime incidents”); see also id. 
§ 14-208.5 (2017) (providing that the purpose of the Article is to assist 
“law enforcement officers’ efforts to protect communities, conduct 
investigations, and quickly apprehend offenders”), as well as the statu- 
tory definition of “satellite-based monitoring” in the Criminal Procedure 





Von Raab “was in no way designed to repudiate our prior cases dealing with police stops of 
motorists on public highways,” “which utilized a balancing analysis” (citations omitted)). 
Other checkpoint cases that implicate special governmental needs are based on either 
controlling illegal immigration near the border or regulating highway safety. See Edmond, 
531 U.S. at 41 (“We have never approved a checkpoint program whose primary purpose 
was to detect evidence of ordinary criminal wrongdoing. . . . [E]ach of the checkpoint pro- 
grams that we have approved was designed primarily to serve purposes closely related to 
the problems of policing the border or the necessity of ensuring roadway safety.”). 


12. The State explained in its brief: “While the [ankle monitor] cannot itself physi- 
cally prevent a crime, it is a useful investigative tool for law enforcement in solving crimes 
and excluding monitored offenders as suspects”; SBM “speed[s] up apprehension of 
criminals before they commit additional crimes”; “[t]his case presents one of those cir- 
cumstances where the government’s need to detect or deter criminal violations is suf- 
ficiently compelling to justify the search authorized by the [SBM] program for convicted 
sex offenders”; “[w]hile deterrence may be difficult to demonstrate, a more easily under- 
stood use of the location information gained from this search is speed in ‘apprehension 
of criminals before they commit additional crimes’ ”; and SBM has “ ‘the potential to 
significantly improve both the criminal justice system and police investigative practices’ 
by quickly identifying those who are or may be guilty and quickly eliminating those 


who are not.” (Emphases added.) (Citations omitted.) 


13. The State, when asked a direct question at oral argument (“Just so I look at 
this correctly, what does the State contend the specific purpose of this program is?”), 
responded: “The specific purpose of this program is to allow law enforcement to be 
able to investigate and quickly apprehend sex offenders to protect the public from 
sex offenders.” 
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Act, see id. § 15A-101.1(8a) (defining SBM as “monitoring with [a] .. . 
device .. . that timely records and reports or records the person’s pres- 
ence near or within a crime scene or prohibited area or the person’s 
departure from a specified geographic location, and that has incorpo- 
rated into the software the ability to automatically compare crime scene 
data with locations of all persons being electronically monitored so as 
to provide any correlation daily or in real time”). Because the State has 
not proffered any “concerns other than crime detection,” Chandler, 520 
U.S. at 314, the “special needs” doctrine is not applicable here. Cf. Park 
v. State, 305 Ga. 348, 356, 825 S.E.2d 147, 155 (2019) (holding that 
Georgia’s SBM program is not “divorced from the State’s general inter- 
est in law enforcement” and therefore does not come within the scope 
of the special needs exception). 


We cannot agree with defendant, however, that this determination is 
dispositive of the reasonableness inquiry. On the contrary, the Supreme 
Court instructed us that “[t]he reasonableness of a search depends on 
the totality of the circumstances, including the nature and purpose of 
the search and the extent to which the search intrudes upon reasonable 
privacy expectations.” Grady, 135 S. Ct. at 1371. Therefore, we must con- 
sider whether the warrantless, suspicionless search here is reasonable 
when “its intrusion on the individual’s Fourth Amendment interests” is 
balanced “against its promotion of legitimate governmental interests.” 
Vernonia, 515 U.S. at 652-53. 


I. Intrusion Upon Reasonable Privacy Expectations 





A. Nature of the Privacy Interest 





In addressing the search’s “intrusion on the individual’s Fourth 
Amendment interests,” “[t]he first factor to be considered is the nature 
of the privacy interest upon which the search here at issue intrudes,” 
or, in other words, “the scope of the legitimate expectation of privacy 
at issue.” Id. at 652-54, 658. Notably, “[t]he Fourth Amendment does 
not protect all subjective expectations of privacy, but only those that 
society recognizes as ‘legitimate,’ ” which “varies . .. with context, ... 
depending, for example, upon whether the individual asserting the pri- 
vacy interest is at home, at work, in a car, or in a public park.” Id. at 654 
(quoting T-L.0., 469 U.S. at 338 (majority opinion)). The SBM program 
implicates a number of constitutionally-recognized privacy concerns. 


First, the SBM program, which requires “attach[ing] a device to a 
person’s body, without consent,” Grady, 135 S. Ct. at 1370, and which 
prohibits the removal of that device, implicates defendant’s Fourth 
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Amendment interest in “be[ing] secure in [his] person.” U.S. Const. 
amend. IV. The Supreme Court specifically noted that the SBM pro- 
gram “is plainly designed to obtain information. And since it does so by 
physically intruding on a subject’s body, it effects a Fourth Amendment 
search.” Grady, 135 S. Ct. at 1371. Additionally, the equipment checks 
performed by government officers every three months, during which 
defendant must allow them entrance into his home, implicate his 
“right . . . to be secure in [his] . . . house[ ].” U.S. Const. amend. IV; see 
Silverman v. United States, 365 U.S. 505, 511 (1961) (stating that “[a]t 
the very core” of the Fourth Amendment “stands the right of a man to 
retreat into his own home and there be free from unreasonable govern- 
mental intrusion.” (first citing Entick v. Carrington, 19 Howell’s State 
Trials 1029, 1066 (1765); then citing Boyd v. United States, 116 U.S. 616, 
626-30 (1886)). Finally, the search’s GPS location monitoring implicates 
an expectation of privacy recently addressed by the Supreme Court in 
Carpenter v. United States—defendant’s “expectation of privacy in his 
physical location and movements.” 138 S. Ct. 2206, 2215 (2018). 


The Court in Carpenter, after analyzing two lines of cases stemming 
from United States v. Knotts, 460 U.S. 276 (1983), and United States 
v. Jones, 565 U.S. 400 (2012), concluded that “when the Government 
accessed CSLI [cell-site location information] from the [petitioner's] 
wireless carriers, it invaded [the petitioner’s] reasonable expectation of 
privacy in the whole of his physical movements” and thereby conducted 
a search. Carpenter, 138 S. Ct. at 2219. The Court explained: 


A person does not surrender all Fourth Amendment 
protection by venturing into the public sphere. To the 
contrary, “what [one] seeks to preserve as private, even in 
an area accessible to the public, may be constitutionally 
protected.” Katz, 389 U.S., at 351-352. ... 


. .. Mapping a cell phone’s location over the course 
of 127 days provides an all-encompassing record of the 
holder’s whereabouts. As with GPS information, the time- 
stamped data provides an intimate window into a per- 
son’s life, revealing not only his particular movements, 
but through them his “familial, political, professional, 
religious, and sexual associations.” [Jones, 565 U.S.] at 
415 (opinion of SOTOMAYOR, J.). These location records 
“hold for many Americans the ‘privacies of life.’ ” Riley, 
134 S. Ct., at 2494-2495 (quoting Boyd, 116 U.S., at 630). 
And like GPS monitoring, cell phone tracking is remark- 
ably easy, cheap, and efficient compared to traditional 
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investigative tools. With just the click of a button, the 
Government can access each carrier’s deep repository of 
historical location information at practically no expense. 


In fact, historical cell-site records present even greater 
privacy concerns than the GPS monitoring of a vehicle 
we considered in Jones. Unlike the bugged container in 
Knotts or the car in Jones, a cell phone—almost a “fea- 
ture of human anatomy,” Riley, 1384S. Ct., at 2484— tracks 
nearly exactly the movements of its owner. While individu- 
als regularly leave their vehicles, they compulsively carry 
cell phones with them all the time. A cell phone faithfully 
follows its owner beyond public thoroughfares and into 
private residences, doctor’s offices, political headquar- 
ters, and other potentially revealing locales. Accordingly, 
when the Government tracks the location of a cell phone 
it achieves near perfect surveillance, as if it had attached 
an ankle monitor to the phone’s user. 


Id. at 2217-18 (first alteration in original) (citations omitted). 


The SBM program “present[s] even greater privacy concerns than 
the” CSLI considered in Carpenter. Id. at 2218. While a cell phone tracks 
more closely the movements of its owner than the bugged container in 
Knotts or the car in Jones because it is “almost a ‘feature of human anat- 
omy,’ ” id., the ankle monitor becomes, in essence, a feature of human 
anatomy, see id. (“[W]hen the Government tracks the location of a cell 
phone it achieves near perfect surveillance, as if it had attached an ankle 
monitor to the phone’s user.”). Thus, SBM does not, as the trial court 
concluded, “merely monitor[ |] [defendant’s] location”; instead, it “gives 
police access to a category of information otherwise unknowable,” 
id., by “provid[ing] an all-encompassing record of the holder’s where- 
abouts,” and “an intimate window into [defendant’s] life, revealing not 
only his particular movements, but through them his ‘familial, political, 
professional, religious, and sexual associations,’ ” id. at 2217 (quoting 
Jones, 565 U.S. at 415 (Sotomayor, J., concurring)); id. (“These location 
records ‘hold for many Americans the “privacies of life.” ’ ” (quoting 
Riley, 134 S. Ct. at 2494-95)). As the Court of Appeals majority stated, 
the SBM program’s “continuous warrantless search of defendant’s loca- 
tion” is “uniquely intrusive.” Grady, 817 S.E.2d at 25 (majority opinion) 
(quoting Belleau, 811 F.3d at 940). 


The State disputes the legitimacy of defendant’s expectations of 
privacy, contending that defendant’s legitimate expectations of privacy 
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are diminished due to his status as a convicted sex offender.!4 Even 
if, as the State contends, defendant’s expectations of privacy, in com- 
parison to those of the public at large, are “greatly diminished,” even 
“drastically reduced,” “by virtue of the various conditions imposed by 
the sex offender registry, including the ongoing collection of otherwise 
private information made available to law enforcement and the public 
at large,” defendant’s expectations of privacy are not completely elim- 
inated. Moreover, the State has vastly overstated the extent to which 
defendant’s expectation of privacy is diminished by the requirement that 
he participate in the sex offender registry. When registering with the 
sex offender registry, an individual must give the sheriff certain informa- 
tion, including, in pertinent part: the person’s full name, any aliases, date 
of birth, sex, race, height, weight, eye color, hair color, driver’s license 
number, home address, the type of offense for which the person was 
convicted, the date of conviction, the sentence imposed, a current pho- 
tograph taken by the sheriff at the time of registration, the person’s fin- 
gerprints taken by the sheriff at the time of registration, and any online 
identifier that the person uses or intends to use. N.C.G.S. § 14-208.7(b) 
(2017). Most of this information becomes public record and is part of 
the registry that is maintained by the Department of Public Safety and 
made available for public inspection on the Internet. Jd. § 14-208.10 
(2017). Before changing their addresses, individuals required to register 
also must report in person and give written notice to the sheriff; the 





14. The Supreme Court has found certain types of individuals to have diminished 
expectations of privacy, including individuals arrested for serious offenses, see King, 
569 U.S. at 462 (“The expectations of privacy of an individual taken into police custody 
‘necessarily [are] of a diminished scope.’ ” (alteration in original) (quoting Bell v. Wolfish, 
441 U.S. 520, 557 (1979))), probationers and parolees, see, e.g., Griffin, 483 U.S. at 874 
(explaining that “[p]robation is simply one point (or, more accurately, one set of points) on 
a continuum of possible punishments” and probationers “do not enjoy ‘the absolute liberty 
to which every citizen is entitled, but only . . . conditional liberty properly dependent on 
observance of special [probation] restrictions’ ” (second and third alterations in original) 
(quoting Morrissey v. Brewer, 408 U.S. 471, 480 (1972))); see also Samson, 547 U.S. at 
850 (“On this continuum, parolees have fewer expectations of privacy than probationers, 
because parole is more akin to imprisonment than probation is to imprisonment.”), rail- 
road employees based upon their voluntary participation in an industry with a history of 
extensive regulation, Skinner, 489 U.S. at 627 (stating that “the expectations of privacy 
of covered employees are diminished by reason of their participation in an industry that is 
regulated pervasively”), and high school athletes based upon both “the schools’ custodial 
and tutelary responsibility for children,” Vernonia, 515 U.S. at 656, and the students’ vol- 
untary participation in school sports, id. at 657 (stating that “[s]chool sports are not for the 
bashful” and “there is ‘an element of “communal undress” inherent in athletic participa- 
tion’ ” (quoting Schaill v. Tippecanoe Cty. Sch. Corp., 864 F.2d 1309, 1318 (7th Cir. 1988)), 
amended by Schaill, 864 F.2d 1309 (1989)). The Supreme Court has never reached such a 
conclusion with respect to individuals convicted of committing sex crimes who are not 
subject to ongoing governmental supervision. 
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same in-person reporting requirements apply to registrants who intend 
to move to another state, change their academic status, change their 
employment status (if obtaining or terminating employment at an insti- 
tution of higher education), change or add an online identifier, or change 
their name. Id. § 14-208.9 (2017). Additionally, an offender is subject to 
criminal penalties for failure to comply with the registration require- 
ments. Id. § 14-208.11 (2017). 


None of the conditions imposed by the registry implicate an indi- 
vidual’s Fourth Amendment “right . . . to be secure in [his] person[ ]” or 
his expectation of privacy “in the whole of his physical movements,” 
Carpenter, 138 S. Ct. at 2219. We recognize that an individual required 
to register has a diminished expectation of privacy with respect to the 
information and other materials provided to the sheriff and made avail- 
able to the public online, but we cannot agree with the State that these 
statutory requirements “greatly diminish[ ]” that individual’s expecta- 
tion of privacy in every context.!5 Even if defendant has no reasonable 
expectation of privacy concerning where he lives because he is required 
to register as a sex offender, he does not thereby forfeit his expectation 
of privacy in all other aspects of his daily life. This is especially true with 
respect to unsupervised individuals like defendant who, unlike proba- 
tioners and parolees, are not on the “continuum of possible [criminal] 
punishments” and have no ongoing relationship with the State. Griffin, 
483 U.S. at 874; see also Packingham, 137 S. Ct. at 1737 (holding uncon- 
stitutional a state statute that prohibited sex offenders from accessing 
social networking websites and noting the “troubling fact that the law 
imposes severe restrictions on persons who already have served their 
sentence and are no longer subject to the supervision of the criminal 
justice system”). The State does not explain how defendant’s provi- 
sion of limited information concerning his address, employment, and 
appearance, in addition to his photograph and fingerprints, as part of a 
“civil, regulatory scheme” meaningfully reduces his expectation of pri- 
vacy in his body and in his every movement every day for the rest of 
his life. See, e.g., Park, 305 Ga. at 355, 825 S.E.2d at 154 (holding that 
there is no reduced expectation of privacy by virtue of participation in 
a sex offender registry because “[w]hile the registration requirements 

. reveal information such as the convicted sex offender’s address 
and restrict certain areas where the offender may be legally present 
... this has nothing to do with State officials searching that individual 





15. The same is true of other limitations to which our dissenting colleagues direct 
our attention, including the exclusion of sex offenders from certain occupations and cer- 
tain locations, such as schools. 
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by attaching a device to his body and constantly tracking that person’s 
movements in order to look for evidence of a crime without a warrant”). 


The State also argues, relying on Bowditch, that defendant’s expec- 
tations of privacy are diminished due to his status as a convicted felon. 
See Bowditch, 364 N.C. at 349-50, 700 S.E.2d at 11 (“[I]t is beyond 
dispute that convicted felons do not enjoy the same measure of con- 
stitutional protections, including the expectation of privacy under 
the Fourth Amendment, as do citizens who have not been convicted 
of a felony.” (citations omitted)). However, this reads too much into 
Bowditch’s limited assessment of Fourth Amendment protections. The 
Court in Bowditch rejected the defendants’ challenges to the SBM pro- 
gram under the ex post facto clauses of our state and federal constitu- 
tions, concluding that the legislature established North Carolina’s SBM 
program not as a punishment but as a civil, regulatory scheme. Id. at 
351-52, 700 S.E.2d at 12-13. In support of this contention, Mr. Bowditch 
argued that the SBM program was punitive because it required people 
to waive their Fourth Amendment rights with respect to their homes 
by granting Division of Community Corrections personnel regular 
access to their residences for equipment maintenance. Id. at 363-64, 
700 S.E.2d at 19-20 (Hudson, J., dissenting) (in-home equipment mainte- 
nance requirement “is a clear infringement on their Fourth Amendment 
rights”). In response, the majority concluded that “felons convicted of 
multiple counts of indecent liberties with children are not visited by 
DCC personnel for random searches, but simply to ensure the SBM sys- 
tem is working properly.” Jd. at 350, 700 S.E.2d at 11 (majority opinion). 
Bowditch did not address the defendants’ expectations of privacy with 
respect to the physical search of their person or their expectations of 
privacy in their location and movements. 


Moreover, the cases relied upon in Bowditch to support the general 
proposition that persons convicted of felonies forfeit certain constitu- 
tional protections either deal exclusively with prisoners and probation- 
ers, do not hold that a conviction creates a diminished expectation of 
privacy, or do not address privacy rights at all. See Griffin, 483 U.S. 
at 880 (upholding certain limited warrantless searches of individuals’ 
homes during their probation); Velasquez v. Woods, 329 F.3d 420 (5th Cir. 
2003) (per curiam) (rights of inmates serving prison sentences); Russell 
v. Gregoire, 124 F.3d 1079, 1093-94 (9th Cir. 1997) (stating that an analy- 
sis of privacy rights does not assume a diminished expectation of pri- 
vacy simply because the individual was previously convicted of a crime), 
cert. denied, 523 U.S. 1007 (1998); Jones v. Murray, 962 F.2d 302, 310-11 
(4th Cir.) (holding that Virginia’s DNA data bank program, requiring 
inmates to involuntarily provide a blood sample before their release, is a 
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reasonable search under the Fourth Amendment because inmates have 
a “questionable claim of privacy to protect” their identity and because 
the intrusion is “minimal”), cert. denied, 506 U.S. 977 (1992); Standley 
v. Town of Woodfin, 362 N.C. 328, 661 S.E.2d 728 (2008) (does not 
address privacy rights); State v. Bryant, 359 N.C. 554, 614 S.E.2d 479 
(2005) (does not involve privacy rights). 


Contrary to the State’s argument, there is no precedent for the prop- 
osition that persons such as defendant, who have served their sentences 
and whose legal rights have been restored to them (with the exception 
of the right to possess firearms, see N.C.G.S. § 13-1 (2017)), nevertheless 
have a diminished expectation of privacy in their persons and in their 
physical locations at any and all times of the day or night for the rest of 
their lives. Indeed, courts that have examined this question in the Fourth 
Amendment context have reached a contrary conclusion. See Friedman 
v. Boucher, 580 F.3d 847, 858 (9th Cir. 2009) (Nonconsensual DNA col- 
lection was an unreasonable search under the Fourth Amendment; no 
diminished expectation of privacy exists because “Friedman was not 
on parole. He had completed his term of supervised release success- 
fully and was no longer the supervision of [sic] any authority.”); Trask 
v. Franco, 446 F.3d 1036, 1043-44 (10th Cir. 2006) (holding that the plain- 
tiff “enjoyed the full protection of the Fourth Amendment” because her 
probation had been discharged); Moore v. Vega, 371 F.3d 110, 116 (2d 
Cir. 2004) (stating that while parolees have diminished liberty interests, 
“[b]ecause plaintiff is not a parolee, she cannot be subjected to the same 
burdens upon her privacy”); Doe v. Prosecutor, 566 F. Supp. 2d 862, 883 
(S.D. Ind. 2008) (declining to find a diminished expectation of privacy 
based upon a sex crime conviction, opining that “[a] person’s status as 
a felon who is no longer under any form of punitive supervision there- 
fore does not permit the government to search his home and belongings 
without a warrant”); see also Park, 305 Ga. at 354, 825 S.E.2d at 153 (“It 
cannot be said that an individual who has completed the entirety of his 
or her criminal sentence, including his or her parole and/or probation 
requirements, would have the same diminished privacy expectations as 
an individual who is still serving his or her sentence.”); State v. Ross, 
423 S.C. 504, 511-12, 815 S.E.2d 754, 757 (2018) (holding that lifetime 
SBM for a defendant not on probation and “no longer under the jurisdic- 
tion of the sentencing court” involves a different Fourth Amendment 
analysis than that applicable to a defendant who was on probation); 
cf. Commonwealth v. Feliz, 481 Mass. 689, 691, 119 N.E.3d 700, 704 
(2019) (holding that Massachusetts’s SBM program, as applied to the 
particular defendant, a probationer, was an unconstitutional search 
under Article 14 of the Massachusetts Declaration of Rights). 
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While a person’s status as a convicted sex offender may affect 
the extent to which the State can infringe upon fundamental rights, 
“the fact of ‘diminished privacy interests does not mean that the Fourth 
Amendment falls out of the picture entirely.’ ” Carpenter, 138 S. Ct. at 
2219 (quoting Riley, 134 S. Ct. at 2488). A person may have a lessened 
interest in the privacy of his address because he has already made that 
information public, or a lessened interest in the privacy of matters mate- 
rial to his voluntary participation in a certain activity, e.g., Vernonia, 
515 U.S. at 657 (discussing voluntary participation in school athletics), 
but having served his sentence, paid his debt to society, and had his 
rights restored, his expectation of privacy is not automatically and for- 
ever “significantly diminished” under the Fourth Amendment for all 
purposes. Instead, except as reduced for possessing firearms and by 
providing certain specific information and materials to the sex offender 
registry, defendant’s constitutional privacy rights, including his Fourth 
Amendment expectations of privacy, have been restored. 


B. Character of the Intrusion Complained of 





“Having considered the scope of the legitimate expectation of pri- 
vacy at issue here, we turn next to the character of the intrusion that 
is complained of,” which contemplates the “degree” of and “manner” 
in which the search intrudes upon legitimate expectations of privacy. 
Id. at 658. In that regard, we note first that the trial court is required to 
order lifetime SBM, without any individual assessment of the offender 
or his offense characteristics, for individuals in the same category as 
defendant—that is, any unsupervised individual who meets the statu- 
tory definition of a “recidivist.” 


According to the State, “the duration of these searches may be 
limited since offenders ordered to enroll for life may petition to be 
removed after only one year.” (Emphasis added.) (Citing N.C.G.S. 
§ 14-208.48.) Yet this “[r]equest for termination” process does little to 
remedy what is absent at the front end of this warrantless search—that is, 
“the detached scrutiny of a” judicial officer “ensur[ing] an objective deter- 
mination whether an intrusion is justified in any given case.” Skinner, 
489 U.S. at 622 (citation omitted). The termination requests are directed 
not to a judicial officer but the Post-Release Supervision and Parole 
Commission, which is furnished no meaningful criteria!® for evaluating 





16. As stated above, the Commission may only consider termination of SBM “[i]f it is 
determined that the person has not received any additional reportable convictions during 
the period of satellite-based monitoring and the person has substantially complied with the 
provisions of this Article [“Sex Offender and Public Protection Registration Programs” ].” 
N.C.G.S. § 14-208.43(c). 
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these requests other than the vague direction that “the Commission may 
terminate the monitoring requirement if the Commission finds that the 
person is not likely to pose a threat to the safety of others.” N.C.G.S. 
§ 14-208.43(c) (2017) (emphasis added). Given that defendant has been 
statutorily deemed to pose such a threat to the safety of others that 
he must maintain lifetime registration with the statewide registry, id. 
§ 14-208.23, and is prohibited for the remainder of his life from being “[o]n 
the premises of any place intended primarily for the use, care, or super- 
vision of minors, including, but not limited to, schools, children’s muse- 
ums, child care centers, nurseries, and playgrounds,” id. § 14-208.18(a)(1) 
(2017), and from being “[o]n the State Fairgrounds during the period of 
time each year that the State Fair is conducted,” id. § 14-208.18(a)(4) 
(2017), it would appear that few, if any, sex offenders are ever likely to 
satisfy that requirement. Indeed, this incongruity bears out in practice, 
as from the years 2010 through 2015, the Commission received sixteen 
requests for termination by individuals subjected to lifetime SBM and 
denied all of them. 


The lack of judicial discretion in ordering the imposition of SBM 
on any particular individual and the absence of judicial review of the 
continued need for SBM is contrary to the general understanding that 
judicial oversight of searches and seizures, in the form of a warrant 
requirement, is an important check on police power. Indeed, the South 
Carolina Supreme Court has held that electronic monitoring under their 
state law “ ‘must be ordered by the court’ only after the court finds elec- 
tronic monitoring would not be an unreasonable search based on the 
totality of the circumstances presented in an individual case.” Ross, 
423 S.C. at 515, 815 S.E.2d at 759. Similarly, that Court also held that 
it was unconstitutional to impose lifetime satellite monitoring with 
no opportunity for judicial review, stating: “The complete absence of 
any opportunity for judicial review to assess a risk of re-offending, 
... is arbitrary and cannot be deemed rationally related to the legisla- 
ture’s stated purpose of protecting the public from those with a high risk 
of re-offending.” State v. Dykes, 403 S.C. 499, 508, 744 S.E.2d 505, 510 
(2013) (citations omitted), cert. denied, 572 U.S. 1089 (2014). Thus, the 
fact that North Carolina’s mandatory SBM program involves no mean- 
ingful judicial role is important in the analysis of the constitutionality 
of the program. 


Mr. Grady, of course, must not only wear the half-pound ankle moni- 
tor at all times and respond to any of its repeating voice messages, but 
he also must spend two hours of every day plugged into a wall charging 
the ankle monitor. We cannot agree with the Court of Appeals that these 


536 IN THE SUPREME COURT 


STATE v. GRADY 
[3872 N.C. 509 (2019)] 


physical restrictions,!” which require defendant to be tethered to a wall 
for what amounts to one month out of every year, are “more inconve- 
nient than intrusive.” Grady, 817 S.E.2d at 25; see T.L.O., 469 U.S. at 
337 (“[E]ven a limited search of the person is a substantial invasion of 
privacy.” (citing Terry v. Ohio, 392 U.S. 1, 24-25 (1967)). 


Nor can we agree with the State that “[t]he physical intrusion here 
is minimal.” The State, in reliance upon Maryland v. King, asserts: “Just 
as DNA swabbing is not a significant intrusion beyond that associated 
with fingerprinting, so too SBM is not a significant intrusion beyond 
that associated with sex offender registration.” In King the Court deter- 
mined that, in comparison to the intrusions that accompanied valid 
arrests, including booking, photographing, fingerprinting, and a search 
of “the person and the property in his immediate possession,” “includ- 
ing ‘requir[ing] at least some detainees to lift their genitals or cough in 
a squatting position,’ ” King, 569 U.S. at 462 (alteration in original) (first 
quoting United States v. Edwards, 415 U.S. 800, 803 (1974); then quot- 
ing Florence v. Bd. of Chosen Freeholders, 566 U.S. 318, 334 (2012)), the 
DNA swab—“[a] gentle rub along the inside of the cheek”—“involve[d] 
an even more brief and still minimal intrusion,” id. at 463; see also, e.g., 
Vernonia, 515 U.S. at 658 (concluding that the intrusion caused by the 
process of collecting samples for urinalysis was “negligible” where the 
“conditions [of doing so] are nearly identical to those typically encoun- 
tered in public restrooms” (emphasis added)); Mich. Dep’t of State Police 
v. Sitz, 496 U.S. 444, 448, 450-51 (1990) (concluding that the “measure 
of the intrusion on motorists stopped briefly at sobriety checkpoints— 
is slight” when the checkpoints involved “preliminary questioning and 
observation by checkpoint officers” and “[t]he average delay for each 
vehicle was approximately 25 seconds” (emphasis added)). In light of 
what we view as the substantial differences between, on the one hand, 
an individual having to register his address, photograph, and other lim- 
ited details pertaining to himself and the offense or offenses for which 
he was convicted with the sheriff and, on the other hand, an individual 





17. The Supreme Court has made clear that any restrictions that accompany a search 
must be considered in evaluating the search’s intrusiveness. See Skinner, 489 U.S. at 618 
(“In view of our conclusion that the collection and subsequent analysis of the requisite 
biological samples must be deemed Fourth Amendment searches, we need not character- 
ize the employer’s antecedent interference with the employee’s freedom of movement as 
an independent Fourth Amendment seizure. .. . For present purposes, it suffices to note 
that any limitation on an employee’s freedom of movement that is necessary to obtain the 
blood, urine, or breath samples contemplated by the regulations must be considered in 
assessing the intrusiveness of the searches effected by the Government’s testing program. 
(citing United States v. Place, 462 U.S. 696, 707-09 (1983))). 
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being required to wear an ankle appendage, which emits repeating voice 
commands when the signal is lost or when the battery is low, and which 
requires the individual to remain plugged into a wall every day for two 
hours, we cannot conclude, as the Court did in King, that “[t]he addi- 
tional intrusion . . . is not significant” or that the SBM program “does not 
increase the indignity already attendant to” the sex offender registry. 
569 U.S. at 459, 464; see also Feliz, 481 Mass. at 704, 119 N.E.3d at 713 
(stating that “GPS monitoring . . . gathers much more information than” 
taking blood samples for a DNA database “and gathers this information 
over a much longer period of time. The experience of accommodating a 
device that remains attached to the body for a prolonged period of time 
differs materially from the one-time, minimal physical intrusion occa- 
sioned by a properly conducted DNA test.”). 


In our view, the physical intrusion accompanying SBM is distinct in 
its nature from that attendant upon sex offender registration. Notably, 
in considering whether Alaska’s sex offender registration process con- 
stituted a retroactive punishment in violation of the Ex Post Facto 
Clause, the Supreme Court stated that the registration process “is more 
analogous to a visit to an official archive of criminal records than it is 
to a scheme forcing an offender to appear in public with some visible 
badge of past criminality.” Smith v. Doe, 538 U.S. 84, 99 (2003); see id. 
at 105 (“[T]he notification system is a passive one: An individual must 
seek access to the information.”). With the ET-1 and its repeating voice 
commands, of course, an individual must “appear in public with some 
visible’—and audible—‘“badge of past criminality.” Id. at 99. 


In addition to the SBM program’s physical intrusiveness, we also 
note the lifetime impingement upon defendant’s expectation of privacy 
“in the whole of his physical movements.” Carpenter, 138 S. Ct. at 2219. 
Numerous courts have recognized the intrusiveness of this aspect of 
SBM, which makes vast information about a person available to the 
State at the click of a mouse. The Court of Appeals majority stated, and 
we agree, that the SBM program’s “continuous, warrantless search of 
defendant’s location” by GPS technology is “uniquely intrusive.” Grady, 
817 S.E.2d at 25. As the D.C. Circuit observed: 


Prolonged surveillance reveals types of information 
not revealed by short-term surveillance, such as what a 
person does repeatedly, what he does not do, and what 
he does ensemble. These types of information can each 
reveal more about a person than does any individual trip 
viewed in isolation. Repeated visits to a church, a gym, a 
bar, or a bookie tell a story not told by any single visit, as 
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does one’s not visiting any of these places over the course 
of a month. The sequence of a person’s movements can 
reveal still more; a single trip to a gynecologist’s office tells 
little about a woman, but that trip followed a few weeks 
later by a visit to a baby supply store tells a different story. 
A person who knows all of another’s travels can deduce 
whether he is a weekly church goer, a heavy drinker, a 
regular at the gym, an unfaithful husband, an outpatient 
receiving medical treatment, an associate of particular 
individuals or political groups — and not just one such fact 
about a person, but all such facts. 


United States v. Maynard, 615 F.3d 544, 562 (D.C. Cir. 2010) (footnote 
omitted), aff'd sub nom. State v. Jones, 565 U.S. 400. Simply put, GPS 
monitoring permits “a detailed chronicle of a person’s physical pres- 
ence compiled every day, every moment.” Carpenter, 138 S. Ct. at 2220. 
And even in an era in which GPS capabilities on cell phones are well 
known, society’s expectation has been that such comprehensive and 
detailed information about an individual’s movements would be private. 
See Jones, 565 U.S. at 430 (Alito, J., concurring in judgment). Compiling 
and maintaining a complete record of our every movement is “not what 
we expect anyone to do, and it reveals more than we expect anyone to 
know.” Maynard, 615 F.3d at 563 (citation omitted). 


In sum, in light of the physical intrusiveness of the ET-1, the quar- 
terly equipment checks, and the extent to which GPS locational tracking 
provides an “intimate window” into an individual’s “privacies of life,” 
we conclude that the mandatory imposition of lifetime SBM on an indi- 
vidual in defendant’s class works a deep, if not unique, intrusion upon 
that individual’s protected Fourth Amendment interests. 


Il. Nature and Purpose of the Search 





The balancing analysis that we are called upon to conduct here 
requires us to weigh the extent of the intrusion upon legitimate Fourth 
Amendment interests against the extent to which the SBM program suf- 
ficiently “promot[es] . . . legitimate governmental interests” to justify 
the search, thus rendering it reasonable under the Fourth Amendment. 
Vernonia, 515 U.S. at 652-53. In this aspect of the balancing test, we 
“consider the nature and immediacy of the governmental concern at 
issue here, and the efficacy of this means for meeting it.” Jd. at 660. 


Our earlier conclusion that the nature of the State’s concern was not 
“beyond the normal need for law enforcement” does not, of course, con- 
stitute a holding that the State’s interest in solving crimes and facilitating 
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apprehension of suspects so as to protect the public from sex offenders 
is not compelling. “Sexual offenses are among the most disturbing and 
damaging of all crimes, and certainly the public supports the General 
Assembly’s efforts to ensure that victims, both past and potential, are 
protected from such harm.” Bowditch, 364 N.C. at 353, 700 S.E.2d at 13 
(Hudson, J., dissenting). Nonetheless, the question remains whether the 
SBM program’s “promotion of legitimate governmental interests” out- 
weighs “its intrusion on the individual’s Fourth Amendment interests.” 
Vernonia, 515 U.S. at 653 (emphasis added); see King, 569 U.S. at 461 
(“[A] significant government interest does not alone suffice to justify a 
search. The government interest must outweigh the degree to which the 
search invades an individual’s legitimate expectations of privacy.”). 


In its order, the trial court summarized portions of the testimony of 
the State’s only witness, Mr. Pace. While this section of the order explains 
in some detail what the SBM does not prohibit or restrict, it does not 
address what, if anything, the evidence showed about how successfully 
the program advances its stated purpose of protecting the public from 
sex offenders. See N.C.G.S. § 14-208.5 (“[I]t is the purpose of this Article 
to assist law enforcement agencies’ efforts to protect communities by 
requiring persons who are convicted of sex offenses or of certain other 
offenses committed against minors to register with law enforcement 
agencies, to require the exchange of relevant information about those 
offenders among law enforcement agencies, and to authorize the access 
to necessary and relevant information about those offenders to others 
as provided in this Article.”). Although the trial court did not make any 
findings based upon Mr. Pace’s testimony concerning the efficacy issue, 
Mr. Pace testified that wearing the SBM device will not prevent anyone 
from committing a crime, but that it could be a useful investigative tool 
if a crime has already been committed. According to Pace, unsupervised 
individuals in the SBM program like Grady are monitored by officers in 
Raleigh. Pace testified that while “officers are required by policy” in the 
case of supervised individuals to “trail their points three times a week,” he 
was “not sure about unsupervised cases,” stating, “All I know is the statute 
says that we have to monitor them.” This is reflected in the DCC’s Policy 
and Procedure Manual, which mandates that for supervised individuals, 
officers will “[r]eview points 3 times per week for patterns of movement 
indicating risk for re-offense and issues related to public safety” but con- 
tains no guidelines for the monitoring of unsupervised individuals. 


The State did not present any evidence in the trial court regarding 
the recidivism rates of sex offenders. The State relies, as did the trial 
court, on the Supreme Court’s decision in McKune v. Lile, in which the 
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Court stated that “[w]hen convicted sex offenders reenter society, they 
are much more likely than any other type of offender to be rearrested 
for a new rape or sexual assault.” 536 U.S. 23, 33 (2002) (plurality 
opinion) (first citing Crimes Against Children Research Ctr., Univ. of 
N.H., Fact Sheet 5; Sex Offenses 24, 27; then citing Bureau of Justice 
Statistics, U.S. Dep’t of Justice, Recidivism of Prisoners Released in 
1983, at 6 (1997)); id. at 34 (describing the “risk of recidivism” among 
sex offenders as “frightening and high”). Yet, the Supreme Court sub- 
sequently stated in United States v. Kebodeaux that while “[t]here is 
evidence that recidivism rates among sex offenders are higher than the 
average for other types of criminals,” “[t]here is also conflicting evidence 
on the point.” 570 U.S. 387, 395-96 (2018) (citations omitted). Aside from 
the fact that these statements are not evidence, the judicial statements 
upon which the trial court and the State rely are, when considered in their 
entirety, inconclusive. 


At the hearing, defendant presented evidence tending to show that 
recidivism rates for sex offenders are lower than the recidivism rates for 
other offenders. For instance, defendant presented excerpts from reports 
of the North Carolina Sentencing and Policy Advisory Commission con- 
cerning “Offenders Placed on Probation or Released from Prison” for 
the years 2005-06, 2008-09, 2010-11, and 2013 which show that in North 
Carolina, “[s]ex offenders generally had lower recidivism rates than 
most groups.” Defendant also presented an April 2014 “Special Report” 
from the Department of Justice, Bureau of Justice Statistics, studying 
“Recidivism of Prisoners Released in 30 States in 2005: Patterns from 
2005 to 2010,” which shows that “[a]mong violent offenders, the annual 
recidivism rates of prisoners sentenced for homicide or sexual assault 
were lower than those sentenced for assault or robbery across the 5-year 
period.” Thus, the only actual evidence concerning the threat posed by 
the recidivism of sex offenders tends to suggest that sex offender recidi- 
vism rates are not unusually high. 


The lack of evidence in this case contrasts sharply with the record 
that the Supreme Court has examined and found sufficient in other 
Fourth Amendment contexts. For example, in Vernonia the Court 
reviewed extensive evidence of the importance of controlling drug use 
by students as well as particular facts about the crisis that existed in 
that school district, in which disciplinary actions had reached “epidemic 
proportions.” Vernonia, 515 U.S. at 661-63. Similarly, in Samson, empiri- 
cal evidence documented the recidivism rates of California’s parolees. 
Samson, 547 U.S. at 853. These cases make clear that the extent of a 
problem justifying the need for a warrantless search cannot simply be 
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assumed; instead, the existence of the problem and the efficacy of the 
solution need to be demonstrated by the government. 


Our dissenting colleagues contend that we must defer to the General 
Assembly’s legislative findings concerning the significance of the prob- 
lem the SBM program is intended to address and the risk of sex offend- 
ers re-offending, as codified at N.C.G.S. § 14-208.5 (stating the “Purpose” 
of Article 27A), despite the absence of any record evidence supporting 
the State’s position; however, legislative findings are entitled to only lim- 
ited deference in determining the constitutionality of legislative enact- 
ments, see Martin v. N.C. Hous. Corp., 277 N.C. 29, 44, 175 S.E.2d 665, 
673 (1970). Specifically, the Court in Martin, after quoting the relevant 
legislative findings, stated: 


If the constitutionality of a statute ... depends on the 
existence or nonexistence of certain facts and circum- 
stances, the existence of such facts and circumstances 
will generally be presumed for the purpose of giving 
validity to the statute, .. . if such a state of facts can 
reasonably be presumed to exist, and if any such 
facts may be reasonably conceived in the mind of the 
court. This rule does not apply if the evidence is to 
the contrary, or if facts judicially known or proved, 
compel otherwise. 


Id. at 44, 175 S.E.2d at 673 (ellipsis in original) (emphasis added) (cita- 
tion omitted)); see also, e.g., Turner Broad. Sys., Inc. v. FCC, 512 U.S. 
622, 666 (1994) (“That Congress’ predictive judgments are entitled to 
substantial deference does not mean, however, that they are insulated 
from meaningful judicial review altogether. On the contrary, we have 
stressed in First Amendment cases that the deference afforded to leg- 
islative findings does ‘not foreclose our independent judgment of the 
facts bearing on an issue of constitutional law.’ ” (plurality opinion) (first 
quoting Sable Comme’ns of Cal., Inc. v. FCC, 492 U.S. 115, 129 (1989); 
then citing Landmark Comme’ns, Inc. v. Virginia, 435 U.S. 829, 843 
(1978)). As we have already noted, in this case the only evidence con- 
tained in the record fails to support the legislative findings as they are 
characterized and relied upon by our dissenting colleagues.!® 





18. The dissent further states that the legislature’s “finding is supported by United 
States Supreme Court precedent.” In the same vein, the trial court relied upon McKune, 
as well as two cases from other jurisdictions, Hallak and Belleau, rather than the evi- 
dence presented at the hearing. Yet, as we noted above, the Supreme Court subsequently 
observed in Kebodeaux that while “[t]here is evidence that recidivism rates among 
sex offenders are higher than the average for other types of criminals,” “[t]here is also 
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Aside from the inconsistency between the relevant legislative 
findings and the actual evidence contained in the record, the state- 
ment of purpose found in N.C.G.S. § 14-208.5, was enacted when the 
sex offender registration program was created in 1995 and retained as 
amended in 1997, and predates the creation of the SBM program in 2007. 
The extent to which this provision’s findings relate specifically to SBM is 
limited, as evidenced by the statutory language, which contemplates the 
need to know where sex offenders live rather than the need for twenty- 
four hour real-time monitoring of their every movement. See N.C.G.S. 
§ 14-208.5 (stating “that law enforcement officers[ ] ... are impaired 
by the lack of information available to law enforcement agencies about 
convicted offenders who live within the agency’s jurisdiction,” that 
“[rJelease of information about these offenders will further the govern- 
mental interests of public safety,” and that “it is the purpose of this Article 
to assist law enforcement . . . by requiring persons who are convicted of 
sex offenses or of certain other offenses committed against minors to 
register with law enforcement agencies”). Furthermore, while N.C.G.S. 
§ 14-208.5 is relevant to, but not dispositive of, the “nature and imme- 
diacy of” the State’s concern in protecting the public from sex offend- 
ers, Vernonia, 515 U.S. at 660, the statute says absolutely nothing about 
the effectiveness of SBM in the “promotion of legitimate governmental 
interests,” id. at 652-53. Thus, the legislative findings upon which our 
dissenting colleagues rely are not determinative of the outcome with 
respect to this constitutional issue. 


The State also argues that the SBM program “is a useful investiga- 
tive tool for law enforcement in solving crimes and excluding monitored 
offenders as suspects” and “speed|[s] up apprehension of criminals before 
they commit additional crimes.” The State did not present any empiri- 
cal evidence demonstrating that the SBM program effectively advances 
this interest. Moreover, the State has not directed this Court to, nor are 
we aware of, a single instance dating back to the initial implementa- 
tion of the SBM program in January 2007 in which the SBM program 





conflicting evidence on the point.” 570 U.S. at 395-96. Moreover, in Samson, while the 
Court relied on its prior decisions in concluding that “[t]he State’s interests [in supervising 
parolees]... are substantial,” 547 U.S. at 853 (first citing Pa. Bd. of Prob. & Parole v. Scott, 
524 U.S. 357, 365 (1998); then citing Griffin, 483 U.S. at 879; and then citing United States 
v. Knights, 534 U.S. 112, 121 (2001)), this did not end the inquiry. Rather, the Court also 
considered the available evidence and expressly concluded that “[t]he empirical evidence 
presented in this case clearly demonstrates the significance of these interests to the State 
of California.” Jd. (emphasis added). Here, in contrast to Samson, the empirical evidence 
before the trial court does not “clearly demonstrate|[ ] the significance of” the State’s inter- 
est in the continuous satellite-based monitoring of recidivist sex offenders. Id. 
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assisted law enforcement in apprehending or exonerating a suspected 
sex offender in North Carolina, or anywhere else. The State’s inability to 
produce evidence of the efficacy of the lifetime SBM program in advanc- 
ing any of its asserted legitimate State interests weighs heavily against a 
conclusion of reasonableness here. 


The State also argues that the SBM program serves as an effective 
deterrent. Deterrence, of course, is one of “the two primary objectives 
of criminal punishment.” Kansas v. Hendricks, 521 U.S. 346, 361-62 
(1997). Because the SBM program is not a form of criminal punishment, 
but rather a “civil, regulatory scheme,” “[t]he SBM program’s foremost 
purpose is not to deter crime.” Bowditch, 364 N.C. at 351-52, 700 S.E.2d 
at 12-13 (majority opinion).!9 Moreover, even if the State can permis- 
sibly justify the intrusive effects of the SBM program based on this “sec- 
ondary effect,” id. at 351, 700 S.E.2d at 12, the State has not presented 
any evidence demonstrating that the SBM program is effective at deter- 
ring crime.2° Thus, the State’s deterrence argument, like the other argu- 
ments it has advanced with respect to the efficacy issue, fails for lack of 
evidentiary support. 


It is well established that the State bears the burden of proving the 
reasonableness of a warrantless search. Coolidge, 403 U.S. at 455. While 
the State’s asserted interests here are without question legitimate, what 
this Court is duty bound to determine is whether the warrantless search 
imposed by the State on recidivists under the SBM program actually 
serves those legitimate interests. The State has the burden of coming 
forward with some evidence that its SBM program assists in apprehend- 
ing sex offenders, deters or prevents new sex offenses, or otherwise 





19. The dissent’s contention that “the SBM program’s primary purpose is to serve the 
special need of reducing sex crime recidivism through deterrence” directly contradicts 
the decision of the Court in Bowditch. 364 N.C. at 351-52, 700 S.E.2d at 12-13 (stating 
“(t]he SBM program’s foremost purpose is not to deter crime”). 


20. The dissent suggests that the efficacy of SBM as a deterrent is “self-evident.” 
However, there is social science research that addresses this question. See, e.g., Marc 
Renzema, Evaluative research on electronic monitoring, in Electronically Monitored 
Punishment: International and critical perspectives, 247, 247-70 (Mike Nellis, Kristel 
Beyens & Dan Kaminski eds., 2013) (summarizing all research available on the deterrent 
effect of electronic monitoring); Deeanna M. Button et al., Using Electronic Monitoring 
to Supervise Sex Offenders: Legislative Patterns and Implications for Community 
Corrections Officers, 20 Crim. Just. Pol’y Rev. 414, 418 (2009) (reporting that the most 
thorough review to date of research on electronic monitoring effectiveness concluded that 
“applications of electronic monitoring as a tool for reducing crime are not supported by 
existing data”). At an absolute minimum, we are not satisfied that unsupported assump- 
tions of the type upon which our dissenting colleagues rely suffice to render an otherwise 
unlawful search reasonable. 
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protects the public. Simply put, as the U.S. Supreme Court explained 
in Ferguson v. City of Charleston, “the gravity of the threat alone can- 
not be dispositive of questions concerning what means law enforcement 
officers may employ to pursue a given purpose.” 532 U.S. 67, 86 (2001) 
(quoting Edmond, 531 U.S. at 42). Here, despite having the burden of 
proof, the State concedes that it did not present any evidence tending 
to show the SBM program’s efficacy in furthering the State’s legitimate 
interests. Grady, 817 S.E.2d at 27. We cannot simply assume that the 
program serves its goals and purposes when determining whether 
the State’s interest outweighs the significant burden that lifetime SBM 
imposes on the privacy rights of recidivists subjected to it. Cf Doe 
v. Cooper, 842 F.3d 833, 846 (4th Cir. 2016) (“[N]either anecdote, com- 
mon sense, nor logic, in a vacuum, is sufficient to carry the State’s bur- 
den of proof. Thus, while the State’s argument may be conceptually 
plausible, it presented no evidence or data to substantiate it before the 
district court.” (citing United States v. Carter, 669 F.3d 411, 418-19 (4th 
Cir. 2012))). 


To be clear, the scope of North Carolina’s SBM program is signifi- 
cantly broader than that of other states. Lifetime monitoring for recidi- 
vists is mandated by our statute for anyone who is convicted of two 
sex offenses that carry a registration requirement. A wide range of dif- 
ferent offenses are swept into this category. For example, a court is 
required to impose lifetime SBM on an offender who twice attempts to 
solicit a teen under the age of sixteen in an online chat room to meet 
with him, regardless of whether the person solicited was actually a teen 
or an undercover officer, or whether any meeting ever happened. See 
N.C.G.S. § 14-202.3 (2017); State v. Fraley, 202 N.C. App. 457, 688 S.E.2d 
778, disc. rev. denied, 364 N.C. 243, 698 S.E.2d 660 (2010). Not only does 
the lifetime imposition of SBM vastly exceed the likely sentence such 
an offender would receive on a second offense, in addition, the State 
has simply failed to show how monitoring that individual’s movements 
for the rest of his life would deter future offenses, protect the public, or 
prove guilt of some later crime. 


Applying the correct legal standard to the record in this case, we 
conclude that the State has not met its burden of establishing the reason- 
ableness of the SBM program under the Fourth Amendment balancing 
test required for warrantless searches. In sum, we hold that recidivists, 
as defined by the statute, do not have a greatly diminished privacy inter- 
est in their bodily integrity or their daily movements merely by being 
also subject to the civil regulatory requirements that accompany the sta- 
tus of being a sex offender. The SBM program constitutes a substantial 
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intrusion into those privacy interests without any showing by the State 
that the program furthers its interest in solving crimes that have been 
committed, preventing the commission of sex crimes, or protecting the 
public. In these circumstances, the SBM program cannot constitution- 
ally be applied to recidivists in Grady’s category on a lifetime basis as 
currently required by the statute. 


Conclusion 


For the reasons stated, we hold that the application of the relevant 
portions of N.C.G.S. §§ 14-208.40A(c) and 14-208.40B(c) to individuals 
in the same category as defendant, under which these individuals are 
required to submit to a mandatory, continuous, nonconsensual search 
by lifetime satellite-based monitoring, violates the Fourth Amendment 
to the United States Constitution. The category to which this hold- 
ing applies includes only those individuals who are not on probation, 
parole, or post-release supervision; who are subject to lifetime SBM 
solely by virtue of being recidivists as defined by the statute; and who 
have not been classified as a sexually violent predator, convicted of an 
aggravated offense, or are adults convicted of statutory rape or statu- 
tory sex offense with a victim under the age of thirteen. As applied to 
these individuals, the intrusion of mandatory lifetime SBM on legitimate 
Fourth Amendment interests outweighs the “promotion of legitimate 
governmental interests.” Vernonia, 515 U.S. at 653. 


The generalized notions of the dangers of recidivism of sex offend- 
ers, for which the State provided no evidentiary support, cannot justify 
so intrusive and so sweeping a mode of surveillance upon individuals, 
like defendant, who have fully served their sentences and who have had 
their constitutional rights restored. The unsupported assumption—that 
if a crime is committed at some unspecified point in the future, the ankle 
monitor worn during all of the intervening years by one of these individ- 
uals, who may or may not pose a risk, may potentially aid in inculpating 
or exonerating that individual—does not advance the State’s interest in 
a manner that outweighs the intrusiveness of mandatory lifetime SBM 
upon that individual’s legitimate expectations of privacy. In contrast to 
the SBM provisions governing other offenders, which include an individ- 
ualized “risk assessment” and judicial determinations regarding whether 
the individual “requires the highest possible level of supervision and 
monitoring,” and, if so, for how long, N.C.G.S. §§ 14-208.40A(d)-(e), 
-208.40B(c); see, e.g., State v. Griffin, 818 S.E.2d 336, 338-39, 342 (N.C. 
Ct. App. 2018) (explaining that at the bring back hearing, the State 
introduced a “Static-99,” “an actuarial report designed to estimate the 
probability of sex offender recidivism, which placed Defendant in 
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the ‘moderate-low’ category,” noting, inter alia, that the defendant did 
not complete the SOAR sex offender treatment program while in prison, 
but reversing the trial court’s imposition of thirty years of SBM),”! the 
provisions governing recidivists present no opportunity for determina- 
tions by the court regarding what particular risk, if any, is posed by the 
individual and whether a particular duration of SBM will, in any mean- 
ingful way, serve the State’s interest in combating that risk. We conclude 
that in such circumstances, the Fourth Amendment, which “secure[s] 
‘the privacies of life’ against ‘arbitrary power’ ” and “place[s] obstacles 
in the way of a too permeating police surveillance,” Carpenter, 138 S. Ct. 
at 2214 (first quoting Boyd, 116 U.S. at 630; then quoting United States 
v. Di Re, 332 U.S. 581, 595 (1948)), prohibits the mandatory imposition 
of lifetime SBM on this class of individuals. 


We note that the remedy we employ here is neither squarely facial 
nor as-applied. See Citizens United v. FEC, 558 U.S. 310, 331 (2010) 
(“[T]he distinction between facial and as-applied challenges is not so 
well defined that it has some automatic effect or that it must always 
control the pleadings and disposition in every case involving a constitu- 
tional challenge. The distinction ... goes to the breadth of the remedy 
employed by the Court, not what must be pleaded in a complaint.” (cit- 
ing United States v. Nat'l Treasury Emps. Union, 513 U.S. 454, 477-78 
(1995))); Richard H. Fallon, Jr., As-Applied and Facial Challenges and 
Third-Party Standing, 113 Harv. L. Rev. 1321, 1321, 1341 (2000) (stating 
that “[t]here is no single distinctive category of facial, as opposed to as- 
applied, litigation” and “facial challenges are less categorically distinct 
from as-applied challenges than is often thought”). For instance, the 
statutory provisions authorizing lifetime SBM do not delineate between 
supervised and unsupervised offenders, nor do they specify the exact 
type of monitoring hardware that is to be used or what regulations the 
Division may adopt to administer the program and track monitored indi- 
viduals. Our holding is as-applied in the sense that it addresses the cur- 
rent implementation of the SBM program and does not enjoin all of the 
program’s applications or even all applications of the specific statutory 
provision we consider here (authorizing lifetime SBM based on a finding 
that an individual is a recidivist) because this provision is still enforce- 
able against a recidivist during the period of his or her State supervision 
and because our holding does not extend to a recidivist who also has 
been convicted of an aggravated offense, or is also an adult convicted 


21. We refer to this case solely to illustrate how the SBM provisions for other offend- 
ers allow an opportunity for an individualized determination, whereas the SBM provisions 
that apply to the class of offenders at issue here provide none. 
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of statutory rape or statutory sex offense with a victim under the age of 
thirteen, or is also a sexually violent predator. On the other hand, our 
holding is facial in that it is not limited to defendant’s particular case but 
enjoins application of mandatory lifetime SBM to other unsupervised 
individuals when the SBM is authorized based solely on a “recidivist” 
finding that does not involve a sexually violent predator classification, 
an aggravated offense, or statutory rape or statutory sex offense with a 
victim under the age of thirteen by an adult. Thus, our holding has both 
facial and as-applied characteristics. See Doe v. Reed, 561 U.S. 186, 194 
(2010) (stating that the plaintiffs’ claim “obviously has characteristics of 
both” as-applied and facial challenges). 


Regardless, the Supreme Court has explained that “[t]he label is not 
what matters” and to the extent that a “claim and the relief that would 
follow. ..reach beyond the particular circumstances of” the party before 
the court, the party “must .. . satisfy our standards for a facial challenge 
to the extent of that reach.” Jd. (citing United States v. Stevens, 559 U.S. 
460, 472-73 (2010)); see, e.g., Patel, 1385S. Ct. at 2450-51 (explaining that 
a facial challenge requires that “no set of circumstances exists under 
which the [statute] would be valid,” or in other words, “that a ‘law is 
unconstitutional in all of its applications’ ” (first quoting United States 
v. Salerno, 481 U.S. 739, 745 (1987) (alteration in original); then quoting 
Wash. State Grange, 552 U.S. at 449)). Here the “reach” of our holding 
extends to applications of mandatory lifetime SBM of unsupervised indi- 
viduals authorized solely on a finding that the individual is a recidivist 
and without any findings that the individual was convicted of an aggra- 
vated offense, or is an adult convicted of statutory rape or statutory sex 
offense with a victim under the age of thirteen, or is a sexually violent 
predator. For the reasons stated, including the uncorroborated asser- 
tions regarding the extent of the general threat posed by the recidivism 
of sex offenders and the lack of any showing by the State that SBM effec- 
tively promotes its interest in combating that threat, the lack of any indi- 
vidualized assessment of the offender or his offense characteristics and 
of any meaningful opportunity for termination of SBM, and the unique 
intrusiveness of SBM upon legitimate privacy interests of recidivists, we 
conclude that no circumstances exist in which these applications would 
be valid. 


The dissent takes issue with the facial aspect of our holding, con- 
tending that the Court must assess whether lifetime SBM can ever rea- 
sonably be applied to an individual who qualifies as a recidivist “in all 
circumstances,” including the worst offenders such as sexually violent 
predators. According to the dissent, it must be established that “a statute 
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could never constitutionally require enrollment of a defendant in lifetime 
SBM whose conduct meets the statutory definition of a recidivist.” But 
the dissent mistakes the reach of our holding and contemplates circum- 
stances beyond the applications of SBM we consider here. An inquiry 
into whether any statute, or any application of a statute, could permis- 
sibly require enrollment in lifetime SBM of an individual who happens 
to qualify as a recidivist on some other basis is separate from an inquiry 
into whether these specific applications of the SBM program authorizing 
a lifetime search of individuals solely because they are recidivists are 
permissible—when considering, “the nature and purpose of the search 
and the extent to which the search intrudes upon reasonable privacy 
expectations.” Grady, 135 S. Ct. at 1371. 


In Patel the Supreme Court explained that “when addressing a facial 
challenge to a statute authorizing warrantless searches, the proper 
focus of the constitutional inquiry is searches that the law actually 
authorizes, not those for which it is irrelevant.” 135 S. Ct. at 2451. The 
SBM statutes include multiple provisions authorizing lifetime warrant- 
less searches, and here we address a limited application of one such 
provision. Specifically, we consider—and limit our holding to—a war- 
rantless search of an unsupervised individual that is authorized based 
solely on a finding that the individual is a recidivist, with no finding (or 
even any record evidence) that the individual was convicted of an aggra- 
vated offense, or is an adult convicted of statutory rape or statutory sex 
offense with a victim under the age of thirteen, or is a sexually violent 
predator.22 For the reasons discussed, the State has not established that 





22.The dissent chides our decision for not investigating the “most heinous crimes” 
that also meet the statutory requirements of recidivists, such as aggravated offenses and 
sexually violent predators. We explicitly exclude such applications of SBM that are autho- 
rized based on these classifications from the extent of the reach of our remedy, which is 
concerned only with lifetime SBM authorized based solely on the fact that an individual 
is a recidivist. We decline to address whether the interests of the State and the individual 
with respect to sex offenders who commit these “most heinous crimes” would permis- 
sibly authorize mandatory lifetime SBM under the Fourth Amendment balancing test. 
Nonetheless, the dissent, in seeking to enlarge the scope of our holding, ventures outside 
of the record, considers background information regarding defendant's first conviction 
that was not presented to the trial court in this case, and then makes its own finding of 
fact that defendant's first conviction was an aggravated offense. While this off-shore fish- 
ing expedition is ultimately irrelevant because it involves information not properly before 
the Court, we note that it illustrates one of the flaws in the application we enjoin—that 
is, the mandatory imposition of lifetime SBM solely because an individual is a recidi- 
vist precludes any individualized assessment of the offender, in which the State could 
present, and the trial court could consider, other bases that may permissibly authorize 
the search when balancing “the nature and purpose of the search and the extent to 
which the search intrudes upon reasonable privacy expectations.” Grady, 135 S. Ct. at 
1371; cf. Miller v. Alabama, 567 U.S. 460, 489 (2012) (holding mandatory sentencing laws 
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this is a reasonable, categorical basis for the imposition of lifetime SBM 
under the Fourth Amendment. Thus, the warrantless search authorized 
by this application of the SBM program can never be reasonable, or, in 
other words, this portion of the “law is unconstitutional in all of its appli- 
cations.” Id. at 2451 (quoting Wash. State Grange, 552 U.S. at 449). The 
fact that, even with respect to this same defendant, there may poten- 
tially be different statutory provisions that, in considering “the nature 
and purpose of the search and the extent to which the search intrudes 
upon reasonable privacy expectations,” Grady, 135 S. Ct. at 13871, may 
constitutionally authorize a warrantless lifetime search—though we 
express no opinion on the validity of such searches at this time—is irrel- 
evant because those searches do not involve applications of the specific 
statutory provision that we herein enjoin. See Patel, 135 S. Ct. at 2451 
(“[T]he constitutional ‘applications’ that petitioner claims prevent facial 
relief here are irrelevant to our analysis because they do not involve 
actual applications of the statute.”). 


We reach this decision mindful of our duty, “to declare the law 
unconstitutional in a proper case,” which “cannot be declined,” S. Ry. 
Co. v. Cherokee County, 177 N.C. 87, 88, 97 S.E. 758, 759 (1919), and 
also to “not undertake to pass upon the validity of the statute as it may 
be applied to factual situations materially different from that before it,” 
Bulova Watch Co., 285 N.C. at 472, 206 S.E.2d at 145 (citations omitted); 
see also, e.g., Ayotte v. Planned Parenthood of N. New England, 546 U.S. 
320, 328-29 (2006) (“[W]hen confronting a constitutional flaw in a stat- 
ute, we try to limit the solution to the problem. We prefer, for example, 
to enjoin only the unconstitutional applications of a statute while leav- 
ing other applications in force or to sever its problematic portions while 
leaving the remainder intact.” (first citing United States v. Raines, 362 
U.S. 17, 20-22 (1960); then citing United States v. Booker, 543 U.S. 220, 
227-29 (2005))). As this Court has previously explained, “[a] statute may 
be valid in part and invalid in part. If the parts are independent, or sepa- 
rable, but not otherwise, the invalid part may be rejected and the valid 
part may stand, provided it is complete in itself and capable of enforce- 
ment.” State v. Smith, 265 N.C. 173, 179, 143 S.E.2d 293, 298 (1965) 
(quoting Constantian v. Anson County, 244 N.C. 221, 228, 93 S.E.2d 
163, 168 (1956)); see also Pope v. Easley, 354 N.C. 544, 548, 556 S.E.2d 
265, 268 (2001) (per curiam) (“[T]he inclusion of a severability clause 
within legislation will be interpreted as a clear statement of legislative 
intent to strike an unconstitutional provision and to allow the balance to 





imposing life without parole on all juvenile homicide offenders “regardless of their age 
and age-related characteristics and the nature of their crimes” facially unconstitutional). 
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be enforced independently.” (citing Fulton Corp. v. Faulkner, 345 N.C. 
419, 421[-22], 481 S.E.2d 8, 9 (1997))). Given that other provisions of the 
SBM program can be enforced independently of the specific applications 
we enjoin here, and given the inclusion of a severability clause by the 
General Assembly in the SBM enabling legislation, see ch. 247, sec. 21, 
2005 N.C. Sess. Laws (Reg. Sess. 2006) at 1085 (“The provisions of this 
act are severable. If any provision is held invalid by a court of compe- 
tent jurisdiction, the invalidity does not affect other provisions of the 
act that can be given effect without the invalid provision.”), we decline 
to address, and express no opinion on, the constitutionality of either 
the broader statutory framework or other provisions not implicated 
by the current appeal. Those provisions, as valid enactments of the 
General Assembly, are presumed to be constitutional and remain fully in 
effect. We are only ruling on the statute as currently written. 


Thus, our decision today does not address whether an individual 
who is classified as a sexually violent predator, or convicted of an aggra- 
vated offense, or is an adult convicted of statutory rape or statutory sex 
offense with a victim under the age of thirteen may still be subjected to 
mandatory lifetime SBM—regardless of whether that individual is also a 
recidivist. N.C.G.S. §§ 14-208.40A(c), -208.40B(c). These applications of 
the SBM program are not before the Court at this time. Furthermore, we 
do not address whether an individual who has “committed an offense 
that involved the physical, mental, or sexual abuse of a minor” can be 
subjected to SBM for aterm of years specified by the court if, following a 
risk assessment by the Division, “the court determines that the offender 
does require the highest possible level of supervision and monitoring.” 
Id. §§ 14-208.40A(d)-(e), -208.40B(c). Moreover, because our holding 
enjoins application only to unsupervised individuals, and because of the 
independent statutory provisions governing conditions for parole, post- 
release supervision, and probation, an individual who is a recidivist is 
still automatically subject to SBM during the period of State supervision. 
See id. 8§ 15A-1374(b1) (2017) (stating that “[i]f a parolee is in a cate- 
gory described by G.S. 14-208.40(a)(1) . . . the [Post-Release Supervision 
and Parole] Commission must require as a condition of parole that the 
parolee submit to [SBM]”), -1368.4(b1)(6) (2017) (requiring that an indi- 
vidual “in the category described by G.S. 14-208.40(a)(1)” submit to SBM 
as a condition of post-release supervision), -1343(b2)(7) (2017) (mandat- 
ing that an individual “described by G.S. 14-208.40(a)(1)” submit to SBM 
as a special condition of probation). 


In sum, for the foregoing reasons we conclude that the Court 
of Appeals erred in limiting its holding to the constitutionality of the 
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program as applied only to defendant, when the analysis of the rea- 
sonableness of the search applies equally to anyone in defendant's cir- 
cumstances. Because we conclude that the relevant portions of N.C.G.S. 
§§ 14-208.40A(c) and 14-208.40B(c) are unconstitutional as applied to all 
individuals in the category herein described, we modify and affirm the 
decision of the Court of Appeals. 


MODIFIED AND AFFIRMED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice NEWBY dissenting. 


The Supreme Court of the United States held that the North Carolina 
statutory scheme for satellite-based monitoring (SBM) of a limited class 
of sex offenders effected a Fourth Amendment search and remanded 
this case for consideration of whether the search was reasonable. As 
the Supreme Court stated, “The reasonableness of a search depends 
on the totality of the circumstances, including the nature and purpose 
of the search and the extent to which the search intrudes upon reason- 
able privacy expectations.” Grady v. North Carolina, 135 S. Ct. 1368, 
1371, 191 L. Ed. 2d 459, 462 (2015) (per curiam). For guidance, the 
Supreme Court provided two examples of categorical searches which 
specifically addressed the reasonableness inquiry. Id. at 1371, 191 L. Ed. 
2d at 462-63 (citing Samson v. California, 547 U.S. 843, 126 S. Ct. 2193, 
165 L. Ed. 2d 250 (2006); Vernonia School Dist. 47J v. Acton, 515 U.S. 
646, 115 S. Ct. 2386, 132 L. Ed. 2d 564 (1995)). This case raises substan- 
tial competing interests: the State’s interest in protecting children from 
sexual abuse and an individual’s right to privacy from government moni- 
toring. The Fourth Amendment’s reasonableness test requires balancing 
these interests to determine whether the government’s SBM is a reason- 
able search of this limited class of sex offenders. 


Using the remand as an opportunity to make a broad policy state- 
ment, the majority, though saying it addresses only one statutory clas- 
sification, recidivist, applies an unbridled analysis which understates 
the crimes, overstates repeat sex offenders’ legitimate expectations 
of privacy, and minimizes the need to protect society from this limited 
class of dangerous sex offenders. The majority’s sweeping opinion could 
be used to strike down every category of lifetime monitoring under the 
SBM statute. 
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The majority appears to pick and choose between the characteris- 
tics of as-applied and facial challenges in finding a statute wholly uncon- 
stitutional. Nonetheless, its analysis does not support its conclusion that 
the statute is unconstitutional, either facially or as applied to this defen- 
dant. Its approach does not consider the specific facts of this defendant’s 
convictions and improperly classifies this defendant’s crimes under the 
statute. Creating an “as-applied” category not found in the statute, 
the majority fails to conduct the proper constitutionality inquiry, which 
requires it to consider lifetime SBM for the highest risk sex offender 
that falls within the statute’s recidivist category. To reach its result, the 
majority minimizes and mischaracterizes the heinous crimes commit- 
ted by defendant and others covered by the statute and diminishes the 
State’s significant interest in protecting its citizens. The majority usurps 
the role of the legislature, denying the legislature’s findings of the signifi- 
cance of this societal problem and rejecting the efficacy of its solution. 
Further, it rejects the facts found by the trial court and finds its own. 


Here defendant’s crimes of sexually assaulting children on two occa- 
sions make him a member of two statutory classes of sex offenders— 
aggravated offenders and recidivists—whom the General Assembly has 
determined to be among the most dangerous to society. Sex offenders 
who target children pose a unique threat to public safety, and the State’s 
interest in protecting children from sexual assault is paramount. Sadly, 
these despicable crimes targeting vulnerable children are on the rise. 
The General Assembly carefully crafted a regulatory framework to pro- 
tect the public by deterring sexual violence. To accomplish this purpose, 
the statute provides lifetime SBM for only a small group of the worst sex 
offenders. While courts must continue to carefully review the govern- 
ment’s intrusions upon reasonable privacy interests as search technol- 
ogy develops, here the State’s paramount interest outweighs the State’s 
intrusion into defendant’s diminished Fourth Amendment privacy inter- 
ests. Because the SBM program is constitutional, both facially and as 
applied to defendant, I respectfully dissent. 


I. Facts and Procedural History 


Defendant’s crimes qualify him as an aggravated sex offender and 
a violent recidivist under the statutory framework.! On 10 May 1996, 
defendant, then aged seventeen, committed a sexual assault involving 
anal sex on a seven-year-old boy while the victim’s younger brother 
watched. Defendant was charged with first-degree sexual offense and 





1. Because defendant’s status as a recidivist was uncontested, neither party fully devel- 
oped the record as to the other lifetime SBM categories applicable to defendant’s crimes. 
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taking indecent liberties with children. On 16 January 1997, he pled 
no contest to a second-degree sex offense, defined as “engag[ing] in 
a sexual act .. . by force and against the will of the other person,” and 
received a sentence of seventy-two to ninety-six months. N.C.G.S. 
§ 14 -27.5(a) (2013) (current version at id. § 14-27.27(a) (Supp. 2018)). 


On 5 August 2002, defendant was released from prison. Only sev- 
enteen months later on 6 January 2004, defendant was convicted of 
not having registered as a sex offender. The trial court suspended his 
twenty-one to twenty-six month sentence and ordered thirty-six months 
of probation. On 21 September 2004, defendant received notice of mul- 
tiple probation violations, and after a hearing, the trial court granted 
defendant another chance by placing him on intensive supervision on 
16 December 2004. On 23 February 2005, however, defendant’s proba- 
tion was revoked because of additional probation violations, and the 
trial court reinstated defendant’s active sentence. 


Beginning in January 2005, before the revocation of his probation 
and while under intensive supervision, defendant, then aged twenty- 
six, engaged in an illegal sexual relationship with and impregnated a 
fifteen-year-old girl. On 13 September 2006, defendant pled guilty to tak- 
ing indecent liberties with a child, and the State dismissed a statutory 
rape charge. Defendant received and served a sentence of thirty-one to 
thirty-eight months. The Department of Correction (DOC) uncondition- 
ally discharged defendant on 25 January 2009. 


On 12 March 2010, DOC sent defendant a letter giving notice of 
defendant’s upcoming SBM determination hearing. Before that hear- 
ing could take place, however, defendant was arrested on 16 July 2010 
for again failing to properly comply with the sex offender registry 
requirements. On 27 October 2010, defendant pled guilty and this time 
received a sentence of twenty-four to twenty-nine months. Defendant 
was released from prison on 24 August 2012, and on 14 May 2013, the 
trial court conducted defendant’s SBM determination hearing and con- 
cluded that defendant’s two sex crimes were “sexually violent offenses” 
and that defendant met the criteria for a recidivist sex offender.” See id. 





2. Though not addressed by the trial court, defendant’s conviction for anally pen- 
etrating a seven-year-old boy constitutes an “aggravated offense” under the statute, pro- 
viding an alternate and independent ground for imposing lifetime SBM. See N.C.G.S. 
§ 14-208.6(1a) (Supp. 2018) (An “[a]ggravated offense” is “[a]ny criminal offense that 
includes . . . engaging in a sexual act involving vaginal, anal, or oral penetration with a 
victim who is less than 12 years old.”). That defendant is an aggravated offender is a con- 
clusion of law, not a finding of fact, because the underlying facts of and conviction for the 
assault that satisfy the statutory criteria were previously found by a trial court. 
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§ 14-208.6(2b), (5) (Supp. 2018). As required by statute, the trial court 
ordered defendant to enroll in lifetime SBM. See id. § 14-208.40B(c) 
(2017). Significantly, since enrolling in SBM more than six years ago, 
defendant has not been charged with any additional offenses. 


Defendant appealed the SBM order, and the Court of Appeals affirmed 
the trial court order. State v. Grady, 233 N.C. App. 788, 759 S.E.2d 712, 
2014 WL 1791246, at *2-3 (2014) (unpublished). Upon further appeal to 
the United States Supreme Court, defendant asserted enrollment in life- 
time SBM violates the Fourth Amendment. Concluding that continuous 
satellite-based location monitoring effects a Fourth Amendment search, 
the Supreme Court vacated the lower court’s judgment and remanded 
this case to our Court to “examine whether the State’s monitoring pro- 
gram is reasonable” under the Fourth Amendment. Grady, 135 S. Ct. at 
1371, 191 L. Ed. 2d at 463. 


The Fourth Amendment protects “[t]he right of the people to be 
secure in their persons, houses, papers, and effects, against unreason- 
able searches and seizures” by the government. U.S. Const. amend. IV. 


The Fourth Amendment prohibits only unreasonable 
searches. The reasonableness of a search depends on the 
totality of the circumstances, including the nature and 
purpose of the search and the extent to which the search 
intrudes upon reasonable privacy expectations. See, e.g., 
Samson v. California, 547 U.S. 843, 126 S. Ct. 2193, 165 
L. Ed. 2d 250 (2006) (suspicionless search of parolee was 
reasonable); Vernonia School Dist. 47J v. Acton, 515 U.S. 
646, 115 S. Ct. 2386, 182 L. Ed. 2d 564 (1995) (random drug 
testing of student athletes was reasonable). 


Grady, 135 S. Ct. at 1371, 191 L. Ed. 2d at 462-63. The Supreme Court’s 
remand mandate instructed this Court to determine whether lifetime 
SBM is areasonable search for those classified as the most dangerous sex 
offenders. “[W]e ‘examin[e] the totality of the circumstances’ to deter- 
mine whether a search is reasonable within the meaning of the Fourth 
Amendment.” Samson, 547 U.S. at 848, 126 S. Ct. at 2197, 165 L. Ed. 2d 
at 256 (second alteration in original) (quoting United States v. Knights, 
534 U.S. 112, 118, 122 S. Ct. 587, 591, 151 L. Ed. 2d 497, 505 (2001)). This 
examination must consider the government’s purpose in conducting the 
search and the nature of the search balanced with the degree of intru- 
sion upon the recognized privacy interest. See Grady, 135 S. Ct. at 1371, 
191 L. Ed. 2d at 462-63. In assessing reasonable expectations of privacy, 
“t]he Fourth Amendment does not protect all subjective expectations 
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of privacy, but only those that society recognizes as ‘legitimate.’ What 
expectations are legitimate varies, of course, with context.” Vernonia, 
515 USS. at 654, 115 S. Ct. at 2391, 132 L. Ed. 2d at 575 (citing and quoting 
New Jersey v. T.L.O., 469 U.S. 325, 337-38, 105 S. Ct. 733, 740-41, 83 L. 
Ed. 2d 720, 731-32 (1985)). 


By citing Samson and Vernonia, the Supreme Court suggested that 
both the general reasonableness test and special needs doctrine are per- 
tinent in evaluating the reasonableness of the SBM statute. See Samson, 
547 US. at 852 n.3, 126 S. Ct. at 2199 n.3, 165 L. Ed. 2d at 259 n.3 (apply- 
ing a general reasonableness test); Vernonia, 515 U.S. at 653, 115 S. 
Ct. at 2391, 132 L. Ed. 2d at 574 (applying the special needs doctrine). 
Though involving different criteria, both analyses require the balancing 
test specified in the remand order to determine whether the statute at 
issue here is valid. See Samson, 547 U.S. at 848, 126 S. Ct. at 2197, 165 
L. Ed. 2d at 256; Vernonia, 515 U.S. at 652-53, 115 S. Ct. at 2390, 132 L. 
Ed. 2d at 574. 


In Samson the Supreme Court applied “general Fourth Amendment 
principles” to evaluate the reasonableness of a statute that required 
parolees to agree to any warrantless search, without cause, at any time. 
547 US. at 846, 853 n.3, 126 S. Ct. at 2196, 2200 n.3, 165 L. Ed. 2d at 255, 
260 n.3. The Supreme Court evaluated the search’s reasonableness “by 
assessing, on the one hand, the degree to which it intrudes upon an indi- 
vidual’s privacy and, on the other, the degree to which it is needed for 
the promotion of legitimate governmental interests.” Id. at 848, 126 S. Ct. 
at 2197, 165 L. Ed. 2d at 256 (quoting Knights, 534 U.S. at 118-19, 122 
S. Ct. at 591, 151 L. Ed. 2d at 505). The Supreme Court first concluded 
that parolees “have severely diminished expectations of privacy by vir- 
tue of their status alone.” Jd. at 852, 126 S. Ct. at 2199, 165 L. Ed. 2d at 
259. Then viewing that diminished privacy in the totality of the circum- 
stances, the Supreme Court concluded the warrantless search did not 
intrude upon “an expectation of privacy that society would recognize 
as legitimate,” despite the unlimited breadth of the right to search and 
regardless of the crime of conviction. Id. at 852, 126 S. Ct. at 2199, 165 
L. Ed. 2d at 259. Therefore, balancing no intrusion upon any reasonable 
expectation of privacy against the State’s substantial interests in deter- 
ring recidivism, the Supreme Court found the statute constitutional 
under the Fourth Amendment. Jd. at 853, 857, 126 S. Ct. at 2200, 2202, 
165 L. Ed. 2d at 259-60, 262. 


In Vernonia the Supreme Court applied the same balancing test for 
a warrantless search “when special needs, beyond the normal need 
for law enforcement, ma[d]e the warrant . . . requirement impracticable.” 
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515 U.S. at 653, 115 S. Ct. at 2391, 1382 L. Ed. 2d at 574 (quoting Griffin 
v. Wisconsin, 483 U.S. 868, 873, 107 S. Ct. 3164, 3168, 97 L. Ed. 2d 709, 
717 (1987)). A school policy required that high school athletes consent 
to random drug screenings in order to participate in school athletics. Id. 
at 650, 115 S. Ct. at 2389, 132 L. Ed. 2d at 572. The Court determined that 
student athletes had diminished expectations of privacy because the 
school had a special relationship with the students (in loco parentis) 
and because “[p]ublic school locker rooms [where the drug screenings 
take place] . . . are not notable for the [bodily] privacy they afford.” Id. 
at 655-57, 115 S. Ct. at 2391-93, 132 L. Ed. 2d at 575-77. Next, the Court 
examined the intrusion upon privacy by the drug screening process 
and determined it had a “negligible” effect on the defendant’s privacy 
interests. Id. at 658, 115 S. Ct. at 2393, 1382 L. Ed. 2d at 578. Moreover, 
the State’s important interest in deterring drug use among teenagers, 
particularly for the narrow, at-risk category of student athletes, justified 
the search under a Fourth Amendment reasonableness analysis. Id. at 
661-62, 665, 115 S. Ct. at 2395, 2397, 132 L. Ed. 2d at 579-80, 582. 


On remand in the present case, this Court further remanded this 
matter to the trial court to proceed according to the United States 
Supreme Court’s mandate. The trial court held a new hearing on 16 June 
2016. The State introduced evidence that defendant’s GPS ankle moni- 
tor weighs less than nine ounces. The monitor holds a charge for about 
three days, but offenders are encouraged to charge the monitor two 
hours per day. A “beacon” set up in defendant’s home helps preserve the 
monitor’s battery life when defendant is in the beacon’s range. A pro- 
bation officer reviews the monitor and the beacon every three months 
to ensure the equipment is operating correctly. Unsupervised offenders, 
like defendant, have no direct contact with probation officers except for 
quarterly reviews. The monitor provides continuous location tracking 
of defendant. The SBM system displays defendant’s location informa- 
tion as a series of points with arrows that are overlaid onto a map, and 
a probation officer can view the information as a still image or an image 
in motion. Officers have access to defendant’s live location as well as 
historic location data for the preceding six months. As of 30 June 2015, 
only two probation officers were responsible for monitoring the data 
from over five hundred unsupervised offenders. 


In its order, the trial court again determined that defendant’s crimes 
were “sexually violent offenses,” which required him to register as a 
sex offender, and that he was a recidivist, which met the criteria for 
lifetime SBM. In assessing the reasonableness of the search, the trial 
court noted the State’s evidence characterizing the ankle monitor as 
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small, nonintrusive, and “not prohibit[ing] any defendant from traveling, 
working, or otherwise enjoying the ability to legally move about as he 
wishes.” The trial court found that “[t]he ankle monitor does not monitor 
or reveal the activities of the offender—it merely monitors his location.” 


While the trial court noted defendant’s submission of the State’s 
policies governing SBM and multiple studies of recidivism rates, it 
found persuasive the long line of United States Supreme Court deci- 
sions acknowledging the special threat of repeat sex offenders. The trial 
court stated: 


The United States Supreme Court has long recognized 
the dangers of recidivism in cases of sex offenders. Smith 
v. Doe, 538 U.S. 84, 103 (2003) (“The risk of recidivism 
posed by sex offenders is frightening and high.”); McKune 
v. Lile, 536 U.S. 24, 34 (2002) (“[s]ex offenders are a seri- 
ous threat [ ] in this nation .... When convicted sex 
offenders reenter society, they are much more likely than 
any other type of offender to be rearrested for a new rape 
or sexual assault.”). Additionally, it is within the purview 
of state governments to recognize and reasonably react to 
a known danger in order to protect its citizens. Samson 
v. California, 547 U.S. 843, 848 (2006) (“This Court has 
acknowledged the grave safety concerns that attend recid- 
ivism” and “the Fourth Amendment does not render the 
States powerless to address these concerns effectively.”). 


(second alteration in original). Ultimately, the trial court concluded “that 
based on the totality of the circumstances . . . [SBM] of the defendant is a 
reasonable search. The Court has considered the defendant’s argument 
that the [SBM] statute is facially unconstitutional. The Court rejects this 
argument and finds that the statute is constitutional on its face.”? 


When substantial and immediate harm threatens children, a State 
may take proactive, programmatic measures to prevent that harm. See 





3. At the various stages throughout the appellate process, it has been unclear 
whether defendant is making a facial or an as-applied challenge. Generally, it appears 
defendant has asserted a facial challenge or has attempted to articulate a hybrid of facial 
and as-applied challenges. On remand from the United States Supreme Court, the trial 
court explicitly found the statute to be constitutional on its face, thereby indicating that 
defendant’s argument, at least as understood by the trial court, was that the statute was 
facially unconstitutional. The Court of Appeals, however, held that the State failed to meet 
its evidentiary burden that the statute was reasonable as applied to defendant. See State 
v. Grady, 817 S.E.2d 18, 28 (N.C. Ct. App. 2018). Defendant argues both facial and as- 
applied invalidity in his brief here. 
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Bad. of Educ. v. Earls, 536 U.S. 822, 835-38, 122 S. Ct. 2559, 2567-69, 
153 L. Ed. 2d 735, 747-49 (2002); Vernonia, 515 U.S. at 658 n.2, 115 
S. Ct. at 2393 n.2, 182 L. Ed. 2d at 578 n.2 (noting the search at issue 
was a “prophylactic” “blanket search” designed to protect students and 
deter drug use). The General Assembly has clearly stated the purpose 
of North Carolina’s “Sex Offender and Public Protection Registration 
Programs” is to proactively protect children and others from dangerous 
sex offenders: 


The General Assembly recognizes that sex offenders 
often pose a high risk of engaging in sex offenses even 
after being released from incarceration or commitment 
and that protection of the public from sex offenders is of 
paramount governmental interest. 


The General Assembly also recognizes that persons 
who commit certain other types of offenses against minors 
... pose significant and unacceptable threats to the public 
safety and welfare of the children in this State and that 
the protection of those children is of great governmental 
interest. Further, the General Assembly recognizes that 
law enforcement officers’ efforts to protect communities, 
conduct investigations, and quickly apprehend offend- 
ers who commit sex offenses or certain offenses against 
minors are impaired by the lack of information available 
to law enforcement agencies about convicted offenders 
who live within the agency’s jurisdiction. . . . 


Therefore, it is the purpose of this Article to assist 
law enforcement agencies’ efforts to protect communities 
by requiring persons who are convicted of sex offenses 
or of certain other offenses committed against minors to 
register with law enforcement agencies, to require the 
exchange of relevant information about those offenders 
among law enforcement agencies, and to authorize the 
access to necessary and relevant information about those 
offenders to others as provided in this Article. 


N.C.G.S. § 14-208.5 (2017). 


Likewise, the United States Supreme Court has recognized that 
“ ‘sexual abuse of a child is a most serious crime and an act repugnant to 
the moral instincts of a decent people.’ And it is clear that a legislature 
‘may pass valid laws to protect children’ and other victims of sexual 
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assault ‘from abuse.’ ” Packingham v. North Carolina, 137 S. Ct. 1730, 
1736, 198 L. Ed. 2d 273, 281 (2017) (quoting Ashcroft v. Free Speech Coal., 
535 U.S. 234, 244-45, 122 S. Ct. 1389, 1899, 152 L. Ed. 2d 408, 417 (2002)). 
Furthermore, “ ‘[t]he victims of sex assault are most often juveniles,’ and 
‘Tw]hen convicted sex offenders reenter society, they are much more 
likely than any other type of offender to be rearrested for a new rape 
or sexual assault.’” Conn. Dep’t of Pub. Safety v. Doe, 538 U.S. 1, 4, 123 
S. Ct. 1160, 1163, 155 L. Ed. 2d 98, 103 (2003) (quoting Mckune v. Lile, 
536 U.S. 24, 32-33, 122 S. Ct. 2017, 2024, 153 L. Ed. 2d 47, 56-57 (2002) 
(plurality opinion)). The Supreme Court has emphasized the magnitude 
of the harm inflicted upon victims, noting a sexual assault on a child “has 
a permanent psychological, emotional, and sometimes physical impact 
on the child.” Kennedy v. Louisiana, 554 U.S. 407, 435, 128 S. Ct. 2641, 
2658, 171 L. Ed. 2d 525, 548 (2008) (citations omitted); see also id. at 
467-68, 128 S. Ct. at 2676-77, 171 L. Ed. 2d at 568-69 (Alito, J., dissent- 
ing) (discussing the long-term developmental problems sexually abused 
children can experience (citations omitted)). 


Thus, the General Assembly has determined violent sex offenders 
should be deterred from committing additional sex offenses. To further 
its paramount interest in protecting the public—especially children— 
from sex offenders, the General Assembly enacted various programs to 
monitor and deter sex offenders after their release. For example, “North 
Carolina, like every other state in the nation, enacted a sex offender 
registration program to protect the public from the unacceptable risk 
posed by convicted sex offenders.” State v. Bryant, 359 N.C. 554, 555, 
614 S.E.2d 479, 480 (2005), superseded on other grounds by statute, An 
Act to Protect North Carolina’s Children/Sex Offender Law Changes, Ch. 
247, Sec. 8.(a), 2005 N.C. Sess. Laws (Reg. Sess. 2006) 1065, 1070. See 
generally Smith v. Doe, 538 U.S. 84, 103, 123 S. Ct. 1140, 1145, 155 L. Ed. 
2d 164, 174-75 (2003). Similarly, with the encouragement of Congress, 
forty-eight states and the District of Columbia have electronic moni- 
toring available for some sex offenders.’ See 42 U.S.C. § 16981 (2012) 





4. See28C.FR. § 2.204(b)(2) (ii) (2018) (permitting electronic tracking in Washington, 
D.C.); Ala. Code § 15-20A-20 (LexisNexis 2018); Alaska Stat. § 12.55.027(d), (g)(8) (2018); 
Ariz. Rev. Stat. Ann. § 13-902(G) (Supp. 2018); Ark. Code Ann. § 12-12-9283 (2016); Cal. Penal 
Code § 3004(b) (West Supp. 2019); Colo. Rev. Stat. §§ 18-1.3-204(2)(a)(XIV.5), -1007(2) 
(2018); Conn. Gen. Stat. Ann. § 53a-30(a)(14) (West Supp. 2019); Del. Code Ann. tit. 11, 
§ 4121(u) (2015); Fla. Stat. Ann. § 948.30(2)-(3) (West Supp. 2019); Ga. Code Ann. § 42-1-14(e) 
(Supp. 2017); Haw. Rev. Stat. Ann. § 706-624(2)(p) (LexisNexis Supp. 2018); Idaho Code 
§ 18-8308(3) (2016); 730 Ill. Comp. Stat. Ann. 5/5-8A-6 (West Supp. 2019); Ind. Code 
Ann. § 11-13-3-4(j) (LexisNexis Supp. 2018); Iowa Code Ann. § 692A.124(1) (West 2016); 
Kan. Stat. Ann. § 22-3717(u) (Supp. 2018); La. Stat. Ann. § 15:560.4(A) (2012); Me. Rev. Stat. 
Ann. tit. 17-A, § 1204(2-A)(N) (Supp. 2018); Md. Code Ann., Crim. Proc. § 11-723(d)(8)(@) 
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(current version at 34 U.S.C.A. § 20981 (West 2017)) (authorizing grants 
to states that implement twenty-four-hour, continuous GPS monitoring 
programs for sex offenders). 


North Carolina’s “sex offender monitoring program . . . uses a con- 
tinuous satellite-based monitoring system” for narrowly and categori- 
cally defined classes of sex offenders who present a significant enough 
threat of reoffending to “require[ | the highest possible level of supervi- 
sion and monitoring.” N.C.G.S. § 14-208.40(a) (2017). The four catego- 
ries of offenders who require continuous lifetime SBM to protect public 
safety are (1) sexually violent predators, (2) recidivists, (8) aggravated 
offenders, and (4) adults convicted of statutory rape or a sex offense 
with a victim under the age of thirteen. Jd. § 14-208.40A(c) (2017). A 
“sexually violent predator” is a person who “has been convicted of 
asexually violent offense,” such as rape or incest, and “who suffers from 
a mental abnormality or personality disorder,” as determined by a board 
of experts, that makes the person likely to purposely foster relationships 
with the intent of sexual victimization or to engage in sexually violent 
offenses against strangers. Id. §§ 14-208.6(5)-(6), -208.20 (2017 & Supp. 
2018). Second, “recidivists” have had at least two “reportable convic- 
tions.” Id. § 14-208.6(2b). Reportable convictions are serious crimes, 
including “sexually violent offenses” and various “offense[s] against a 
minor,” such as kidnapping. Id. § 14-208.6(1m), (4)(a) (Supp. 2018). Third, 
perpetrators of aggravated offenses have convictions for “engaging in a 
sexual act involving vaginal, anal, or oral penetration” either (1) through 
use or threat of force or (2) with a child under twelve years old. Id. 
§ 14-208.6(1a) (Supp. 2018). The fourth category includes convictions of 
any sex act by a person over eighteen years old against any victim under 
thirteen years old. Id. § 14-27.28 (2017). 





(LexisNexis 2018); Mass. Ann. Laws ch. 265, § 47 (LexisNexis Supp. 2019); Mich. Comp. 
Laws Ann. § 750-520n(1) (West Supp. 2019); Minn. Stat. Ann. § 609.135(5a)(b)(8), (5a)(c) 
(West 2018); Miss. Code Ann. § 99-19-84 (2015); Mo. Ann. Stat. § 217.735(4) (West 
Supp. 2019); Mont. Code Ann. § 46-18-206 (2017); Neb. Rev. Stat. Ann. § 83-174.03(4)(g) 
(LexisNexis 2019); Nev. Rev. Stat. Ann. § 176A.410(2)(b) (LexisNexis 2016); N.H. Rev. Stat. 
Ann. § 651:2(V)(b) (LexisNexis Supp. 2018); N.J. Stat. Ann. § 30:4-123.92 (West 2008); N.M. 
Stat. Ann. § 31-21-10.1(E) (Supp. 2018); N.Y. Penal Law § 65.10(4), (5-a) (McKinney Supp. 
2019); N.C.G.S. § 14-208.40A(c) (2017); N.D. Cent. Code § 12.1-32-07(8)(f) (Supp. 2017); 
Ohio Rev. Code Ann. § 2929.13(L) (West Supp. 2019); Okla. Stat. Ann. tit. 22, § 991la(A)(12) 
(West Supp. 2019); Or. Rev. Stat. § 144.103(2)(c) (2017); 42 Pa. Stat. and Cons. Stat. Ann. 
§ 9799.30 (West 2014); 11 R.L Gen. Laws § 11-37-8.2.1 (Supp. 2018); S.C. Code Ann. § 23 -3-540 
(Supp. 2018); S.D. Codified Laws § 24-15A-24 (2013); Tenn. Code Ann. § 40-39-303 (Supp. 
2018); Tex. Code Crim. Proc. Ann. art. 42A.301(b)(16) (West 2018); Utah Code Ann. 
§ 77-18-1(8)(d) (LexisNexis Supp. 2018); Va. Code Ann. § 19.2-303 (2015); Wash. Rev. Code 
Ann. § 9.944.704(5)(b) (West 2019); W. Va. Code Ann. § 62-11D-3(a) (LexisNexis 2014); Wis. 
Stat. Ann. § 301.48 (West 2019); Wyo. Stat. Ann. § 7-13-1102(b)(i) (2017). 
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In short, mandatory SBM applies only to a small subset of individu- 
als who commit the most serious sex crimes or are repeat offenders. 
The General Assembly has determined certain convicted sex offend- 
ers—namely sexually violent predators, recidivists, perpetrators of 
aggravated offenses, and adults who sexually victimize children under 
thirteen years old—‘“pose a high risk of engaging in sex offenses even 
after being released from incarceration . . . and that protection of the 
public from sex offenders is of paramount governmental interest.” Id. 
§ 14-208.5. Accordingly, the statute categorically requires the trial court 
to “order the offender to enroll in a satellite-based monitoring program 
for life.” Id. § 14-208.40A(c). Though the program is commonly referred 
to as “lifetime” monitoring, one year after a defendant completes his 
sentence, probation, or parole, the defendant may petition the Post- 
Release Supervision and Parole Commission for termination of enroll- 
ment. Id. §§ 14-208.41(a), -208.43 (2017). The defendant must show he 
has not been convicted of any additional qualifying convictions, has sub- 
stantially complied with the SBM and registration programs, and “is not 
likely to pose a threat to the safety of others.” Id. § 14-208.43(c). 


II. The Majority’s Holding 


The majority “hold[s] that the application of the relevant portions of 
N.C.G.S. §§ 14-208.40A(c) and 14-208.40B(c) to individuals in the same 
category as defendant, under which these individuals are required to 
submit to a mandatory, continuous, nonconsensual search by lifetime 
satellite-based monitoring, violates the Fourth Amendment to the United 
States Constitution. The category to which this holding applies includes 
only those individuals who are not on probation, parole, or post-release 
supervision; who are subject to lifetime SBM solely by virtue of being 
recidivists as defined by the statute; and who have not been classified 
as a sexually violent predator, convicted of an aggravated offense, or 
are adults convicted of statutory rape or statutory sex offense with 
a victim under the age of thirteen.” Thus, the majority “conclude[s] 
that the Court of Appeals erred in limiting its holding to the constitu- 
tionality of the program as applied only to defendant, when the anal- 
ysis of the reasonableness of the search applies equally to anyone in 
defendant’s circumstances.” 


It is undisputed that defendant is a recidivist. To qualify as a recidi- 
vist under the statute, a defendant must have multiple “reportable 
convictions.” Id. § 14-208.6(2b). For example, reportable convictions 
include comparatively minor sex crimes where the victim is not physi- 
cally harmed, such as secretly photographing a person for the purpose 
of gratifying sexual desires (a Class I felony) or solicitation of a child 
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using a computer to commit a sex act (a Class H felony), as well as those 
society would consider as the worst sex crimes, such as first-degree 
forcible rape (a Class B1 felony) and child sex trafficking (a Class B2 fel- 
ony). See id. § 14-208.6(4)(a), (d). If a defendant is convicted of at least 
two reportable offenses, he qualifies as a recidivist, and the trial court 
must order the defendant’s enrollment in lifetime SBM. Considering 
the various crimes within the statute’s purview, a proper constitutional 
analysis requires an understanding of the distinction between a facial 
challenge to the statute and a challenge only as applied to defendant. An 
as-applied challenge would maintain that the statute is overly broad by 
including defendant within the recidivist classification, whereas a facial 
challenge asserts that the statute operates unconstitutionally as to all 
possible defendants who qualify as recidivists. 


The majority holds SBM for any unsupervised defendant falling 
within the recidivist category is unconstitutional without stating why 
its analysis applies precisely, but only, to those in this category. Despite 
its holding, the majority’s logic seems to concede the SBM statute’s 
constitutionality. Like those crimes of many other violent sex offend- 
ers, defendant’s crimes fit two statutory categories: recidivist and 
aggravated offender. The majority suggests that SBM is unconstitu- 
tional for the recidivist category but not for the aggravated offender. 
Concluding SBM is constitutional for an aggravated offender who is also 
a recidivist undermines the holding that the entire recidivist category 
is unconstitutional. 


III. Reasonableness As Applied to Defendant 


An as-applied challenge concedes a statute’s general constitutional- 
ity but instead “claim[s] that a statute is unconstitutional on the facts of 
a particular case or in its application to a particular party.” As-Applied 
Challenge, Black’s Law Dictionary (10th ed. 2014). The majority fails 
to conduct such an analysis. Instead of focusing on the individualized 
facts of defendant’s case as required by an as-applied challenge, the 
majority generally uses defendant’s “circumstances” to create its cat- 
egory encompassing all unsupervised recidivist sex offenders, regard- 
less of the individual offenses represented. Cf. Graham v. Florida, 560 
U.S. 48, 91-96, 180 S. Ct. 2011, 2039-42, 176 L. Ed. 2d 825, 856-60 (2010) 
(Roberts, C.J., concurring in judgment) (promoting a fact-based, instead 
of a categorical, approach for as-applied challenges). Thus, the major- 
ity facially strikes down N.C.G.S. § 14-208.40A(b)(Gi) and related provi- 
sions that require lifetime SBM for recidivists. See City of Los Angeles 
v. Patel, 135 8. Ct. 2448, 2457-58, 192 L. Ed. 2d 435, 453 (2015) (Scalia, 
J., dissenting) (remarking that “the reasoning of a decision may suggest 
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that there is no permissible application of a particular statute... . [and] 
in this sense, the facial invalidation of a statute is a logical consequence 
of the Court’s opinion, [even if it is] not the immediate effect of its judg- 
ment” (citation omitted)). An as-applied challenge should focus on the 
specific facts underlying a defendant’s convictions, and a defendant’s 
as-applied challenge fails if the defendant’s conduct is the targeted harm 
the General Assembly intended to curtail. See Bryant, 359 N.C. at 565, 
614 S.E.2d at 486 (stressing that “the role of the legislature is to balance 
the weight to be afforded to disparate interests and to forge a workable 
compromise among those interests” and that “[t]he role of the Court is 
not to sit as a super legislature and second-guess the balance struck by 
the elected officials” (quoting Henry v. Edmisten, 315 N.C. 474, 491, 
340 S.E.2d 720, 731 (1986))). If, however, the statute is overly broad as 
applied to defendant’s specific circumstances, the statute is unconsti- 
tutional as applied to him. See Britt v. State, 363 N.C. 546, 549-50, 681 
§.E.2d 320, 322-23 (2009). 


In Britt this court analyzed an as-applied challenge to a new statute 
that prohibited the plaintiff from owning a firearm because of his non- 
violent, drug-related felony conviction decades earlier. Id. at 547, 681 
S.E.2d at 321. The plaintiff complied with the statute and then challenged 
its constitutionality as applied to him. Jd. at 548-49, 681 S.E.2d at 322. 
After noting his longstanding law-abiding history and, when allowed, 
his lawful and peaceful possession of firearms, this Court restored the 
plaintiff’s right to possess a firearm. Id. at 550, 681 S.E.2d at 323 (“[I]t is 
unreasonable to assert that a nonviolent citizen who has responsibly, 
safely, and legally owned and used firearms for seventeen years is in 
reality so dangerous that any possession at all of a firearm would pose a 
significant threat to public safety.”). In other words, by examining both 
the plaintiff's previous conviction and subsequent actions, this Court 
determined that the statute was overly broad and thus unconstitutional 
as applied to the plaintiff. 


Here the statute is not overly broad as applied to defendant 
because it appears he, as a consequence of his aggravated and repeated 
sex crimes, poses exactly the public danger the legislature sought to 
address. He forcibly sodomized a seven-year-old boy with another child 
watching and, as a result, spent six years in prison. Upon release, defen- 
dant failed to register as a sex offender and was placed on probation. 
He received notice of multiple probation violations, and after a hear- 
ing, the trial court gave defendant a second chance by placing him on 
intensive supervision. While subject to intensive supervision and less 
than three years after his release from prison, defendant began an illegal 
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sexual relationship with a minor, whom he impregnated. After serving 
his subsequent prison sentence, defendant again failed to comply with 
sex offender registry requirements. His resulting two-year prison sen- 
tence delayed his initial SBM hearing until he was again released. Since 
1996, when not incarcerated, the longest period of time defendant has 
not committed a sex crime against a minor is the six years (from 2013 to 
the present) he has been enrolled in SBM. Thus, his underlying convic- 
tions for sexually violent offenses and subsequent actions contravene 
any as-applied argument, for defendant sits squarely within the class 
of aggravated and recidivist offenders the General Assembly intended 
to address. 


IV. Facial Reasonableness of the Statute 


A facial challenge maintains the statute “always operates unconsti- 
tutionally.” Facial Challenge, Black’s Law Dictionary (10th ed. 2014). 
“A facial challenge to a legislative Act is, of course, the most difficult 
challenge to mount successfully, since the challenger must estab- 
lish that no set of circumstances exists under which the Act would 
be valid.” United States v. Salerno, 481 U.S. 739, 745, 107 S. Ct. 2095, 
2100, 95 L. Ed. 2d 697, 707 (1987); see also Patel, 135 S. Ct. at 2449, 2451, 
192 L. Ed. 2d at 443, 446 (majority opinion) (applying the Salerno stan- 
dard to a Fourth Amendment facial challenge). In other words, to suc- 
ceed in a facial challenge, defendant must shoulder the heavy burden of 
showing that the statute’s SBM requirement could never be reasonably 
applied to any offender who falls within the statutorily defined catego- 
ries. See Patel, 135 S. Ct. at 2451, 192 L. Ed. 2d at 445 (“[A] [party] must 
establish that a ‘law is unconstitutional in all of its applications.’ ” (quot- 
ing Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 
449, 128 S. Ct. 1184, 1190, 170 L. Ed. 2d 151, 160 (2008))). In the present 
case, defendant therefore must prove a statute could never constitution- 
ally require enrollment of a defendant in lifetime SBM whose conduct 
meets the statutory definition of a recidivist. In other words, to support 
its holding, the majority must show that lifetime SBM is unreasonable 
for the most heinous crimes that meet the statutory requirements of 
recidivists and determine if SBM is unreasonable as to every defendant 
who committed those crimes. 


Even though, as discussed, defendant’s history of repeated sexual 
assaults on children places him squarely within the class of those identi- 
fied by the legislature as requiring SBM to deter their behavior, defen- 
dant’s behavior here does not encompass all possible scenarios in which 
the lifetime SBM statute may apply to recidivists. To support its holding, 
the majority must show that lifetime SBM is unreasonable for everyone 
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who meets the recidivist classification in all circumstances, including 
the worst violent offenders. Of note, the United States Supreme Court 
has upheld civil commitment statutes targeting some of these sexually 
violent predators. See Kansas v. Hendricks, 521 U.S. 346, 350, 117 S. Ct. 
2072, 2076, 138 L. Ed. 2d 501, 508 (1997). Thus, the balancing test must 
include the incremental impact on reasonable privacy interests of those 
for whom civil commitment may be available. 


Under both Samson’s test for individuals with diminished expecta- 
tions of privacy and Vernonia’s special needs doctrine, the lifetime SBM 
statute is facially constitutional. A Seventh Circuit panel applied the 
mandate provided by the United States Supreme Court in Grady to an 
SBM statute “functionally identical to” North Carolina’s statute. Belleaw 
v. Wall, 811 F.3d 929, 939 (7th Cir. 2016) (Flaum, J., concurring). The 
court held, inter alia, that lifetime SBM constituted a reasonable search 
under Grady. Id. at 936-37 (majority opinion). 


Belleau was a sexually violent predator recently released from civil 
commitment. Jd. at 931. The court first noted Belleau’s privacy interests 
were “severely curtailed as a result of his criminal activities” even though 
he was not on parole or probation because “persons who have demon- 
strated a compulsion to commit very serious crimes . .. must expect to 
have a diminished right of privacy as a result of the risk of their recidi- 
vating—and . . . the only expectation of privacy that the law is required 
to honor is an ‘expectation . . . that society is prepared to recognize 
as reasonable.’ ” Jd. at 935 (third alteration in original) (quoting Katz 
v. United States, 389 U.S. 347, 361, 88 S. Ct. 507, 516, 19 L. Ed. 2d 576, 
588 (1967) (Harlan, J., concurring)). The majority discussed at length 
the dangers and underreporting of child sexual assaults as well as the 
high rates of recidivism among convicted sex offenders. Id. at 932-34. 
Thus, the court concluded the “incremental effect of the challenged 
statute” on Belleau’s privacy was “slight,” and the search was reasonable 
under the Fourth Amendment. Id. at 934-35, 936-37. 


In a concurring opinion, Judge Flaum likewise concluded that the 
lifetime SBM statute did not violate the Fourth Amendment. In doing 
so he examined “two threads of Fourth Amendment case law: searches 
of individuals with diminished expectation of privacy [as in Samson] 
. .. and ‘special needs’ searches [as in Vernonia].” Id. at 939 (Flaum, 
J., concurring). Because the monitoring program’s primary purpose was 
to reduce recidivism, Judge Flaum determined the program served a 
valid special need; nevertheless, a complete analysis of the search also 
must balance the public interest and the intrusion on reasonable privacy 
interests in a context-specific inquiry. Jd. at 939-40. Judge Flaum first 
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recognized the government’s strong interest in protecting juveniles from 
sex offenders. Jd. at 940 (citing Lile, 536 U.S. at 32-383, 122 S. Ct. at 2024, 
153 L. Ed. 2d at 56-57 (plurality opinion)). While acknowledging the 
significant privacy interest at issue, zd. (citing Riley v. California, 573 
U.S. 373, 396, 1384 S. Ct. 2473, 2490, 189 L. Ed. 2d 480, 447-48 (2014)), he 
opined that “the weight of this privacy interest [was] somewhat reduced 
by Belleau’s diminished expectation of privacy. . . . [because] a felon’s 
expectation of privacy lies somewhere in-between that of a parolee or 
probationer and an ordinary citizen,” id. at 940-41 (citations omitted). 
Judge Flaum concluded that because the intrusion upon this dimin- 
ished privacy was “relatively limited in its scope” when compared with 
the State’s purpose, the SBM statute constituted a reasonable Fourth 
Amendment search. Id. at 941. 


Here, as did the trial court, I agree with the reasoning of the Seventh 
Circuit and would hold North Carolina’s SBM program effects a reason- 
able search. First, lifetime SBM enrollees have reduced privacy expec- 
tations given the nature of their acts and the resulting convictions. 
Second, the incremental intrusion upon this reduced privacy is slight. 
Third, the State’s interest in, and its special need for, deterring recidivist 
violent sex offenders is paramount. Finally, this governmental interest 
outweighs the intrusion upon an SBM enrollee’s diminished expecta- 
tion of privacy in a context-specific balancing test that considers the 
totality of the circumstances. 


The Seventh Circuit’s analysis is persuasive here because, for all 
considerations relevant to a Fourth Amendment analysis, the Wisconsin 
SBM statute is “functionally identical to” the North Carolina SBM statute. 
Id. at 939. Both statutes require continuous lifetime SBM for a categori- 
cally defined group of convicted sex offenders. See N.C.G.S. § 14-208.40; 
Wis. Stat. Ann. § 301.482) (West 2019). The civil SBM programs may 
apply to unsupervised offenders after they have completed parole, 
probation, or civil commitment. See Belleau, 811 F.3d at 932 (majority 
opinion) (recognizing that the offender was “not on bail, parole, proba- 
tion, or supervised release”); State v. Grady, 817 S.E.2d 18, 24 (N.C. Ct. 
App. 2018) (“Unsupervised offenders . . . are statutorily required to sub- 
mit to SBM... .”). Moreover, in one notable difference, the Wisconsin 
statute prohibits certain offenders from ever requesting termination of 
lifetime SBM and does not allow any offender to petition for termina- 
tion for at least twenty years, but the North Carolina statute allows a 
person to apply for termination of “lifetime” SBM beginning one year 
following the offender’s release from prison and completion of any post- 
release supervision. Compare Wis. Stat. Ann. § 301.48(6)(b)(2), (3), with 
N.C.G.S. § 14-208.48(a). 
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An analysis of facial constitutionality starts with defining the scope 
of the privacy interests involved. “[I]t is beyond dispute that convicted 
felons do not enjoy the same measure of constitutional protections, 
including the expectation of privacy under the Fourth Amendment, as 
do citizens who have not been convicted of a felony.” State v. Bowditch, 
364 N.C. 335, 349-50, 700 S.E.2d 1, 11 (2010) (citations omitted); see also 
Vernonia, 515 U.S. at 654, 115 S. Ct. at 2391, 132 L. Ed. 2d at 575 (“[T]he 
legitimacy of certain privacy expectations vis-a-vis the State may depend 
upon the individual's legal relationship with the State.”). Because of their 
own conduct and propensities that led to their underlying convictions 
and statutory classifications, felony sex offenders face a plethora of 
rights restrictions, specifically a reduction in their Fourth Amendment 
privacy expectations “that society recognizes as ‘legitimate.’ ” Vernonia, 
515 U.S. at 654, 115S. Ct. at 2390-91, 132 L. Ed. 2d at 575 (quoting T-L.O., 
469 U.S. at 338, 105 S. Ct. at 741, 83 L. Ed. 2d at 732). 


For example, restrictions on firearms possession and voting rights 
evince a felon’s reduced constitutional protections. Cf. District of 
Columbia v. Heller, 554 U.S. 570, 626, 128 S. Ct. 2783, 2816-17, 171 L. Ed. 
2d 637, 678 (2008) (affirming that the “longstanding prohibitions on the 
possession of firearms by felons” survive Second Amendment scrutiny); 
Richardson v. Ramirez, 418 U.S. 24, 56, 94S. Ct. 2655, 2671, 41 L. Ed. 
2d 551, 572 (1974) (holding that disenfranchisement of convicted felons 
who had completed their sentences did not violate the Equal Protection 
Clause). Furthermore, the sex offender registration requirements of all 
fifty states manifest a diminished expectation of privacy for sex offend- 
ers. Cf. Smith, 538 U.S. at 89-90, 123 S. Ct. at 1145, 155 L. Ed. 2d at 174— 
75. Society clearly does not afford violent sex offenders a full legitimate 
expectation of location-based privacy, as exemplified by the limitations 
on sex offenders’ movements. See N.C.G.S. § 14-208.18(a)(1), (4) (2017) 
(prohibiting sex offenders from being present at “any place intended pri- 
marily for the use, care, or supervision of minors, including, but not lim- 
ited to, schools, children’s museums, child care centers, nurseries, and 
playgrounds,” as well as the State Fair); Standley v. Town of Woodfin, 
362 N.C. 328, 333, 661 S.E.2d 728, 732 (2008) (upholding prohibition on 
convicted sex offenders entering public parks). Felony sex offenders 
may also be barred from certain occupations and professions, a harsh 
sanction that limits them from choosing where they work and what type 
of livelihood they may pursue. E.g., N.C.G.S. § 84-28(b)(1), (c) (2017) 
(attorney); id. § 90-14(a)(7), (c) (2017) (medical doctor); id. § 93-12(9)(a) 
(2017) (certified public accountant); id. § 93A-6(b)(2) (2017) (real estate 
broker). Thus, while recidivist sex offenders have a somewhat greater 
expectation of privacy than a probationer or parolee, they do not have 


568 IN THE SUPREME COURT 


STATE v. GRADY 
[372 N.C. 509 (2019)] 


the same expectations of privacy as members of the general public in 
light of their prior offenses.>® See Belleau, 811 F.3d at 934-35 (majority 
opinion) (“Focus[ing] ... on the incremental effect of the challenged 
statute on... privacy... [reveals that the] effect is slight” in the con- 
text of a convicted violent sex offender's diminished expectation of pri- 
vacy); see also Samson, 547 U.S. at 852, 126 S. Ct. at 2199, 165 L. Ed. 2d 
at 259 (finding no intrusion upon a parolee’s diminished expectation of 
privacy); Vernonia, 515 U.S. at 658, 115 S. Ct. at 2393, 1382 L. Ed. 2d at 
577 (concluding the intrusion upon privacy was “negligible” in light of 
student athlete’s reduced expectation of privacy at school). 


First, the physical limitations imposed by SBM are “more inconve- 
nient than intrusive” and do not materially invade defendant’s dimin- 
ished privacy expectations. Grady, 817 S.E.2d at 25. As noted by the trial 
court, the ankle monitor weighs less than nine ounces, and it “does not 





5. The majority asserts that “except as reduced for possessing firearms and by provid- 
ing certain specific information and materials to the sex offender registry, defendant’s con- 
stitutional privacy rights, including his Fourth Amendment expectations of privacy, have 
been restored.” The majority's logic is backwards. Defendant’s expectation of privacy is 
not reduced “by” the sex offender registry; rather, the sex offender registry may require 
defendant to provide information because his privacy rights are reduced. The majority 
offers no explanation for why the scope of diminished privacy expectations is restricted 
to only those reductions implicated by firearm possession and the sex offender registry. 
Rather, the actual issue is what reductions in reasonable expectations of privacy does 
society recognize as legitimate for recidivist violent sex offenders. See Vernonia, 515 U.S. 
at 654, 115 S. Ct. at 2391, 132 L. Ed. 2d at 575 (quoting T-L.O., 469 U.S. at 338, 105 S. Ct. at 
741, 83 L. Ed. 2d at 732). 


6. In Carpenter v. United States, the Supreme Court held that, for citizens without 
a reduced expectation of privacy, government tracking of a suspect’s location without a 
warrant substantially intrudes upon reasonable privacy rights. 138 S. Ct. 2206, 2217, 201 L. 
Ed. 2d 507, 521 (2018). There the police acquired the defendant’s cell site location infor- 
mation (CSLD) containing the time-stamped locations of his cell phone for an extended 
period of time. See id. at 2217, 2220, 201 L. Ed. 2d at 521, 525 (narrowly limiting the holding 
to “legitimate expectation[s] of privacy in the record of [the defendant’s] physical move- 
ments as captured through CSLI”). The Court expressed concern that allowing police to 
surreptitiously invade reasonable expectations in this manner would expose an expansive 
class of individuals (i.e., anyone with a cell phone) to unfettered government surveillance. 
See id. at 2218, 201 L. Ed. 2d at 522 (“Only the few without cell phones could escape this 
tireless and absolute surveillance.”). Here those concerns are not present. Lifetime SBM 
only applies to a narrow, statutorily defined class of convicted sex offenders. The police 
have no discretion over who is searched, and thus the SBM program does not raise the 
same concerns of arbitrary, universal tracking at issue in Carpenter. See id. at 2213, 201 
L. Ed. 2d at 517 (“The basic purpose of [the Fourth] Amendment . . . is to safeguard the 
privacy and security of individuals against arbitrary invasions by governmental officials.” 
(internal quotation marks and citation omitted)); see also id. at 2214, 201 L. Ed. 2d at 518 
(“[A] central aim of the Framers was to place obstacles in the way of too permeating police 
surveillance.” (internal quotation marks and citation omitted)). 
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prohibit any defendant from traveling, working, or otherwise enjoying 
the ability to legally move about as he wishes.” Charging the monitor 
takes at most two hours per day, which poses an insignificant burden 
considering the ubiquity of other personal electronic devices the aver- 
age person charges every day. 


Second, regarding the effect on other privacy interests, SBM falls on 
a spectrum of possible “regulatory schemes that address the recidivist 
tendencies of convicted sex offenders.” Bowditch, 364 N.C. at 341, 700 
S.E.2d at 6. At one end of the continuum, civil commitment involves a 
highly invasive affirmative restraint and deprivation of rights similar to 
imprisonment. See Hendricks, 521 U.S. at 350, 117 S. Ct. at 2076, 138 L. 
Ed. 2d at 508; Belleau, 811 F.3d at 932. Next, career and travel limitations 
significantly restrict the exercise of fundamental freedoms. Finally, on 
the other end of the sex offender civil regulatory spectrum, registration 
statutes impose the fewest restrictions on a defendant's liberty, yet they 
still require the offender to provide certain information to law enforce- 
ment and the public. See N.C.G.S. § 14-208.10 (2017). 


At the urging of Congress, every state has adopted a sex offender 
registration act that requires collection, maintenance, and distribution 
of information about the registered sex offender and imposes penal- 
ties for noncompliance. F.g., N.C.G.S. § 14-208.7 (2017). See generally 
Smith, 538 U.S. at 89-90, 123 S. Ct. at 1145, 155 L. Ed. 2d at 174-75. The 
purposes of sex offender registration are to provide notification to the 
community and deter future sex offenses. See Smith, 538 U.S. at 102-03, 
123 S. Ct. at 1152, 155 L. Ed. 2d at 183. When registering, a sex offender 
must provide his full name, any aliases, date of birth, sex, race, height, 
weight, eye color, hair color, driver’s license number, home address, the 
type of offense, the date of conviction, the sentence imposed, a cur- 
rent photograph, fingerprints, and any online identifiers (such as social 
media usernames). N.C.G.S. § 14-208.7(b). Every six months, the sex 
offender must verify that his registration information has not changed, 
and the registrant must provide timely updates regarding any change 
of address or name, enrollment status in school, or online identifiers. 
Id. §§ 14-208.9, -208.9A (2017). Moreover, the sex offender’s name, 
sex, address, physical description, picture, conviction dates, offenses, 
sentences imposed, and registration status are publicly available, and 
“[t]he sheriff shall release any other relevant information that is neces- 
sary to protect the public concerning a specific person.” Jd. § 14-208.10. 
Ten years after registering, a sex offender may petition to terminate his 
registration. Id. § 14-208.12A (2017). 
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Thus, along the spectrum of possible regulatory schemes, SBM’s 
privacy intrusion is most similar to sex offender registration. Both pro- 
grams mandate disclosing information to the State that is not ordinarily 
required for the general public. Both protect the public through deter- 
rence. Both allow for termination, SBM after one year and registration 
after ten years. In contrast with the other options, “[t]he SBM program 
does not detain an offender [or resemble imprisonment] in any signif- 
icant way.” Bowditch, 364 N.C. at 349, 700 S.E.2d at 11. Additionally, 
“[t]he monitoring taking place in the SBM program is far more passive 
and is distinguishable from the type of State supervision imposed on 
probationers,” and “[o]ccupational debarment is far more harsh than 
an SBM program.” Jd. at 346, 349, 700 S.E.2d at 9-10; see also Doe 
v. Bredesen, 507 F.3d 998, 1005 (6th Cir. 2007) (citing Smith, 538 U.S. at 
100, 123 S. Ct. at 1151, 155 L. Ed. 2d at 181) (noting SBM is less harsh 
than occupational debarment), cert. denied, 555 U.S. 921, 129 S. Ct. 287, 
172 L. Ed. 2d 210 (2008). 


Accordingly, in the totality of the circumstances, SBM that provides 
information regarding physical location and movements effects a small, 
incremental intrusion in the context of the diminished expectation of 
privacy that society would recognize as legitimate. SBM does not pre- 
vent a defendant from going anywhere he is otherwise allowed to go. 
The tracking mechanism only passively collects location data; as the trial 
court found, “[T]he ankle monitor does not monitor or reveal the activi- 
ties of the offender—it merely monitors his location.” See also Belleau, 
811 F.3d at 936 (“It’s untrue that ‘the GPS device burdens liberty . . . by its 
continuous surveillance of the offender's activities’; it just identifies loca- 
tions; it doesn’t reveal what the wearer of the device is doing at any of 
the locations.” (alteration in original) (quoting Commonwealth v. Cory, 
454 Mass. 559, 570, 911 N.E.2d 187, 196 (2009))). Where a defendant is 
unsupervised, no one regularly monitors the defendant’s location, signif- 
icantly lessening the degree of intrusion. See id. at 941 (Flaum, J., con- 
curring). Furthermore, though the program is referred to as “lifetime” 
monitoring, a defendant may petition to be removed from SBM after one 
year. N.C.G.S. § 14-208.43 (permitting termination if a defendant shows 
he has not been convicted of any additional qualifying convictions, has 
substantially complied with the SBM program, and “is not likely to pose 
a threat to the safety of others”). Therefore, in the context of diminished 
privacy expectations, SBM’s degree of intrusion is minimal. 


On the other hand, regarding “the public interest, in this case, the 
state’s interest can hardly be overstated.” Belleau, 811 F.3d at 940. The 
General Assembly has “recognize[d] that sex offenders often pose a high 
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risk of engaging in sex offenses even after being released from incarcer- 
ation or commitment and that protection of the public from sex offend- 
ers is of paramount governmental interest.” N.C.G.S. § 14-208.5. More 
specifically, “[t]he General Assembly also recognizes . . . that the protec- 
tion of [sexually abused] children is of great governmental interest.” Id. 
This finding is supported by United States Supreme Court precedent, 
congressional action, the public policy of all fifty states, and “the moral 
instincts of a decent people.” Packingham, 187 S. Ct. at 1736, 198 L. Ed. 
2d at 281; see 34 U.S.C.A. § 20981; Conn. Dep’t of Pub. Safety, 538 U.S. 
at 4, 123 S. Ct. at 1163, 155 L. Ed. 2d at 103; Smith, 538 U.S. at 89-90, 123 
S. Ct. at 1145, 155 L. Ed. 2d at 174-75.’ Therefore, requiring enrollment 
in SBM accomplishes the General Assembly’s purpose of protecting the 
public by deterring violent sex offenders from committing further sex 
crimes, thereby “promot[ing] . . . legitimate governmental interests.” 
Samson, 547 U.S. at 848, 126 S. Ct. at 2197, 165 L. Ed. 2d at 256 (quoting 
Knights, 534 U.S. at 119, 122 S. Ct. at 591, 151 L. Ed. 2d at 505).8 


Finally, the paramount governmental interest outweighs the mini- 
mal intrusion upon diminished privacy interests when considering the 
totality of possible circumstances that may arise under the statute. Here 
the facially challenged statutes reasonably provide for lifetime SBM 
for the worst recidivist sexual offenders, and lifetime SBM is signifi- 
cantly less invasive than civil commitment or other regulatory options 
available for those offenders. The majority, however, putting itself in the 





7. When presented with conflicting evidence supporting the legislature’s public 
policy determinations, courts should defer to the legislature’s findings of fact, especially 
where, like here, that determination is overwhelmingly corroborated. Additionally, the 
trial court considered “multiple studies of recidivism rates of sex offenders versus other 
criminals” and found the search reasonable in light of this evidence. 


8. “[I]t is undisputed that the [SBM] law promotes deterrence .... [which] appears 
to be the primary purpose of the law.” Belleau, 811 F.3d at 943; accord Bredesen, 507 F.3d 
at 1007. Moreover, the efficacy of SBM as a deterrent is self-evident: The search “deter[s] 
future offenses by making the plaintiff aware that he is being monitored and is likely there- 
fore to be apprehended should a sex crime be reported at a time, and a location, at which 
he is present.” Belleau, 811 F.3d at 935 (majority opinion); see also Vernonia, 515 U.S. 
at 663, 115 S. Ct. at 2395-96, 132 L. Ed. 2d at 581 (remarking that the “efficacy” of the 
search was “self-evident” where the goal was to deter drug use by athletes and the school 
promulgated the drug-testing policy so that athletes would know they would be tested); 
Skinner v. Ry. Labor Execs.’ Ass’n, 489 U.S. 602, 629-30, 109 S. Ct. 1402, 1420, 103 L. Ed. 
2d 639, 668 (1989) (recognizing that it is “common sense” that employees must “know 
they will be tested” for drugs and alcohol in order to deter substance abuse). Thus, there 
is no need for individualized inquiries into the efficacy of deterring a particular defendant, 
nor is the State required to prove this common sense principle with empirical evidence. 
Nonetheless, since 1996, when not incarcerated, the longest period of time defendant has 
not committed a sex crime against a minor is the six years he has been subject to SBM. 
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place of the legislature, would draft a statute excluding sexually violent 
recidivists from mandatory lifetime SBM, yet the case law is clear that 
courts should not assume the role of the legislature when the legislative 
categories are reasonable. See, e.g., Smith, 538 U.S. at 103-04, 123 S. Ct. 
at 1153, 155 L. Ed. 2d at 184 (“[Where] [t]he legislature’s findings are 
consistent with grave concerns over the high rate of recidivism among 
convicted sex offenders and their dangerousness as a class[,] ... . 
[a State is] not preclude[d] . . . from making reasonable categorical judg- 
ments that conviction of specified crimes should entail particular regu- 
latory consequences.”); Bredesen, 507 F.3d at 1007 (“[O]ur role is not to 
invalidate the [SBM] program if the . . . Legislature has not struck the 
perfect balance between the regulatory purpose of the program and its 
burdens on [our] citizens, but rather to determine whether the means 
chosen are reasonable.”). The majority expresses concern that “[a] wide 
range of different offenses are swept into” the statute’s definition of 
recidivist, but if the statute is ever overbroadly applied to a defendant, 
he can bring an as-applied challenge that takes into account his specific 
convictions, circumstances, and facts. See Britt, 363 N.C. at 549-50, 681 
8.E.2d at 322-23. 


Moreover, the majority’s sweeping analysis jeopardizes most appli- 
cations of the lifetime SBM statute. Despite the majority’s strenuous 
insistence that its reasoning only addresses lifetime SBM for recidivists 
without affecting lifetime SBM for sexually violent predators, aggravated 
offenders, and adults who otherwise sexually victimize children under 
thirteen years old, the facts, analysis, and ultimate outcome of this case 
demonstrate otherwise. The majority’s approach is devoid of any discus- 
sion as to why SBM is unconstitutional for the worst crimes that would 
place a defendant in the statutory category of recidivist. Further, by 
upholding the reversal, without remand of the trial court’s order requir- 
ing lifetime SBM, the majority’s disposition does not effect the result it 
claims in its reasoning. Rather, affirming the Court of Appeals’ rever- 
sal removes defendant, whose convictions satisfy the statutory defini- 
tion for an aggravated offender, from the lifetime SBM program without 
directing the trial court to determine whether he qualifies for lifetime 
SBM as an aggravated offender. This decision would seem to prevent 
lifetime SBM for a defendant who is a recidivist but also qualifies for life- 
time SBM under a different statutory subsection.? Thus, not only does 
the majority’s facial analysis fail to consider all possible scenarios in 





9. Notably, the trial court could not alternatively enroll a recidivist defendant in SBM 
for a term of years either. N.C.G.S. § 14-208.40A(d). 
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which the lifetime SBM statute may apply to recidivists, but it also does 
not address the specific result of its holding on defendant here. Because 
the statute requiring lifetime SBM can be constitutionally applied to sex- 
ually violent recidivists, such as defendant, defendant’s facial challenge 
should fail. 


V. Special Needs Search!? 


Lastly, the SBM program serves a “special need[ ], beyond the nor- 
mal need for law enforcement, [that] make[s] the warrant and probable- 
cause requirement impracticable.” Vernonia, 515 U.S. at 653, 115 S. Ct. 
at 2391, 132 L. Ed. 2d at 574 (quoting Griffin, 483 U.S. at 873, 107 S. Ct. at 
3168, 97 L. Ed. 2d at 717). The special needs doctrine does not apply 
where “the primary purpose of the . . . program is to uncover evidence 
of ordinary criminal wrongdoing,” City of Indianapolis v. Edmond, 531 
U.S. 32, 41-42, 121 S. Ct. 447, 454, 148 L. Ed. 2d 333, 343 (2000), but con- 
versely, “a program satisfies a special need if the program ‘is not under- 
taken for the investigation of a specific crime,’ ” Belleaw, 811 F.3d at 940 
(quoting Green v. Berge, 354 F.3d 675, 678 (7th Cir. 2004)). “ ‘[S]pecial 
needs’ have been found ‘not because the rules [for warrants and prob- 
able cause] are inconvenient to follow,’ but rather ‘because in such situ- 
ations, the rules are not needed to prevent the mischief that [warrants] 
are designed to prevent.’ ” United States v. Amerson, 483 F.3d 73, 82 (2d 
Cir. 2007) (second alteration in original) (quoting Nicholas v. Goord, 430 
F.3d 652, 680 (2d Cir. 2005) (Lynch, J., concurring), cert. denied, 549 U.S. 
953, 127 S. Ct. 384, 166 L. Ed. 2d 270 (2006)), cert. denied, 552 U.S. 1042, 
128 S. Ct. 646, 169 L. Ed. 2d 515 (2007). “The need for a warrant is per- 
haps least when the search involves no discretion that could properly be 
limited by the ‘interpo[lation of] a neutral magistrate between the citizen 
and the law enforcement officer.’ ” Maryland v. King, 569 U.S. 435, 447, 
133 S. Ct. 1958, 1969-70, 186 L. Ed. 2d 1, 20 (2013) (alteration in original) 
(quoting Natl Treasury Emps. Union v. Von Raab, 489 U.S. 656, 667, 
109 S. Ct. 1384, 1391, 103 L. Ed. 2d 685, 703 (1989)); see also Delaware 
v. Prouse, 440 U.S. 648, 653-54, 99 S. Ct. 1391, 1396, 59 L. Ed. 2d 660, 667 





10. Because defendant has a reduced expectation of privacy, the special needs doc- 
trine does not apply here. See Maryland v. King, 569 U.S. 435, 463, 133 S. Ct. 1958, 1978, 
186 L. Ed. 2d 1, 30 (20183) (“The special needs cases . . . do not have a direct bearing on 
the issues presented in this case, because unlike the search of a citizen who has not been 
suspected of a wrong, [the defendant] has a reduced expectation of privacy.”); Samson, 
547 U.S. at 852 n.3, 126 S. Ct. at 2199 n.3, 165 L. Ed. 2d at 259 n.3 (“[W]e [do not] address 
whether . . . [the] search. . . is justified as a special need . . . because our holding under 
general Fourth Amendment principles renders such an examination unnecessary.”). 
Nevertheless, in accordance with the Supreme Court’s mandate and in response to the 
majority opinion, I discuss the application of the special needs doctrine arguendo. 
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(1979) (remarking that the Fourth Amendment’s purpose “is to impose a 
standard of ‘reasonableness’ upon the exercise of discretion by govern- 
ment officials” (footnote omitted)). 


Thus, case law recognizes that the government’s interest in deter- 
ring at-risk individuals from activity detrimental to public safety is a 
special need when the search does not constitute an investigation of 
a specific crime and does not involve the exercise of discretion by law 
enforcement officers. See Vernonia, 515 U.S. at 658 n.2, 115 S. Ct. at 
2393 n.2, 132 L. Ed. 2d at 578 n.2 (distinguishing the “prophylactic and 
distinctly nonpunitive purposes (protecting student athletes from injury, 
and deterring drug use in the student population)” of the programmatic 
search effected by drug testing from “ ‘evidentiary’ searches, which gen- 
erally require probable cause”); see also Von Raab, 489 U.S. at 666, 109 
S. Ct. at 1391, 103 L. Ed. 2d at 702 (upholding a drug-screening pro- 
gram “to deter drug use” among certain United States Customs Service 
employees as a special needs search); Skinner v. Ry. Labor Execs.’ 
Ass’n, 489 U.S. 602, 632-33, 109 S. Ct. 1402, 1421-22, 103 L. Ed. 2d 639, 
670 (1989) (finding that, because a drug-screening program for railroad 
employees was “designed not only to discern [drug and alcohol] impair- 
ment but also to deter it,” the search was a special needs search that fur- 
thered the government’s interest in deterring “hazardous conduct” that 
puts the public at risk). 


Here the SBM program’s primary purpose is to serve the special 
need of “protecting the public against recidivist tendencies of convicted 
sex offenders.” Bowditch, 364 N.C. at 351, 700 S.E.2d at 12 (recogniz- 
ing deterrence as a purpose and effect of SBM). Because “there is no 
specific crime to give rise to probable cause,” the search effected by the 
SBM program is not predicated on the judgment or discretion of law 
enforcement or any other government official, and “[a]ccordingly, the 
traditional safeguards of the Fourth Amendment, such as the warrant 
requirement, are unworkable.” Belleau, 811 F.3d at 941.1! Thus, the SBM 
program is constitutional pursuant to the special needs doctrine. 





11.As a secondary benefit, the program creates a repository of information that 
law enforcement may use to detect or preclude the enrollee’s involvement in future sex 
offenses. While the “[i]nformation gathered from this program may, at some later time, be 
used as evidence in a criminal prosecution, . . . the program is setup [sic] to obviate the 
likelihood of such prosecutions” and, therefore, still falls within the scope of the special 
needs doctrine. Belleaw, 811 F.3d at 940. Furthermore, the collection of this information 
provides the deterrent effect. 
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VI. Conclusion 


“Although privacy is a value of constitutional magnitude, it must 
yield, on occasion, to the state’s substantial interest to protect the pub- 
lic through reasonable regulations in appropriate circumstances. This 
case presents one of those circumstances.” Belleau, 811 F.3d at 939. The 
search arising from the SBM statute for a limited category of high-risk 
recidivist sex offenders, given the totality of the circumstances, is a rea- 
sonable search under the Fourth Amendment. The purpose of the SBM 
program in protecting the public from sex crimes is of paramount impor- 
tance. As demonstrated by several other constitutionally sound regu- 
lations designed to protect the public from sex offenders, defendant’s 
reasonable expectation of privacy is significantly diminished because of 
his multiple child sex offenses. Given his diminished privacy expecta- 
tions, the incremental nature of the search providing location informa- 
tion and the method of data collection via an ankle bracelet are more 
inconvenient than intrusive. While courts must continue to “approach 
the government’s use of [GPS technology] with caution, to ensure that it 
does not upset the balance of rights bestowed by the Constitution,” id. 
at 938-39, the SBM search here is reasonable, and the statute is constitu- 
tional. The decision of the Court of Appeals should be reversed and the 
trial court’s SBM order reinstated. Accordingly, I respectfully dissent. 


Justice MORGAN joins in this dissenting opinion. 
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STATE OF NORTH CAROLINA 
v. 
ROBERT DWAYNE LEWIS 


No. 140PA18 
Filed 16 August 2019 


Search and Seizure—warrant—search of residence—prob- 
able cause 

A search warrant did not establish probable cause to search a 
residence where it did not connect defendant with the residence 
and provided no basis for the magistrate to conclude that evidence 
of the robberies being investigated would likely be found inside 
the home. 


Search and Seizure—probable cause—warrant—probable cause 


Probable cause for a warrant to search a vehicle did not exist 
where the officer had the necessary information but did not include 
it in the affidavit. Some of that information was contained in an 
unsworn attachment listing the property to be searched. 


Justice MORGAN concurring in part and dissenting in part. 


Justice NEWBY joins in this dissenting opinion. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a consoli- 


dated appeal from two decisions of the Court of Appeals, one a pub- 
lished opinion reported at 816 S.E.2d 212 (N.C. Ct. App. 2018), vacating 
and remanding judgments entered on 7 February 2017 by Judge Richard 
T. Brown in Superior Court, Hoke County, and the other an unpublished 
opinion reported at 812 S.E.2d 730 (N.C. Ct. App. 2018), vacating and 
remanding judgments entered on 6 April 2017 by Judge Kendra D. Hill 
in Superior Court, Johnston County. Heard in the Supreme Court on 
13 May 2019 in session in the Halifax County Courthouse in the Town 
of Halifax pursuant to section 18B.8 of Chapter 57 of the 2017 Session 
Laws of the State of North Carolina. 


Joshua H. Stein, Attorney General, by Milind Dongre, Assistant 
Attorney General, for the State-appellant/appellee. 


Glenn Gerding, Appellate Defender, by Kathryn L. VandenBerg, 
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DAVIS, Justice. 


This case presents the unique circumstances of an officer possess- 
ing information that would suffice to establish probable cause for the 
issuance of a search warrant but failing to include pertinent portions of 
this information in his affidavit in support of the warrant. Because we 
conclude that the omission of key facts in the search warrant applica- 
tion in this case resulted in a lack of probable cause for the issuance of 
the search warrant for either defendant’s residence or vehicle, we affirm 
in part and reverse in part the decision of the Court of Appeals. 


Factual and Procedural Background 


On 21 September 2014, a man armed with a handgun and wear- 
ing dark clothing and a blue piece of cloth covering his face entered a 
Family Dollar store in Hoke County. The man told a store employee to 
take the money from the store’s safe, place the money in a bag, and give 
the bag to him. After the employee complied with his demand, the man 
told her to go into the bathroom and stay there until he had exited the 
store. A witness outside the store saw the man flee the scene in a dark 
blue Nissan Titan pickup truck. 


Asimilar robbery occurred at a Dollar General store in Hoke County 
on 26 September 2014. On that occasion, as two employees were closing 
the store, aman holding a handgun and wearing dark clothing and a blue 
face covering approached them. He directed the employees to empty the 
money from the safe and cash registers into a bag and give it to him. The 
suspect then ordered the employees to enter the bathroom and remain 
there until he left the store. 


Two days later, on 28 September, a third robbery took place at 
another Dollar General store in Hoke County. A man armed with a hand- 
gun and wearing dark clothing and a blue face covering ordered store 
employees to give him the money in the store’s safe. Upon obtaining the 
money, the man ordered the employees to go into the bathroom and then 
fled the premises. Law enforcement officers did not receive a descrip- 
tion of the vehicle driven by the suspect for either the 26 September or 
28 September robberies. 


A fourth robbery took place during the early morning hours of 
19 October 2014 at a Sweepstakes store in Smithfield in nearby Johnston 
County. A man armed with a handgun wearing dark clothing and a blue 
face covering forced an employee to retrieve money from the store’s 
safe. As he exited the store, the man was recognized and identified as 
defendant Robert Dwayne Lewis by a Smithfield police officer who was 
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familiar with him from a previous encounter. Defendant fled the scene in 
a dark gray Kia Optima. Law enforcement officers subsequently engaged 
in a high-speed pursuit but were unable to apprehend defendant during 
the chase. 


That same day, officers from the Smithfield Police Department noti- 
fied the Hoke County Sheriff’s Office of the Sweepstakes store robbery 
and asked that deputies be on the lookout for a dark gray Kia Optima 
being driven by defendant. The officers also provided the license 
plate number of the Kia Optima and informed the Sheriff’s Office that 
the address associated with the Kia Optima’s registration was 7085 
Laurinburg Road in Raeford, North Carolina. 


Shortly after beginning his shift at 7:00 am. on 19 October 2014, 
Deputy Tim Kavanaugh of the Hoke County Sheriff’s Office drove past 
the residence located at 7085 Laurinburg Road. He observed a blue 
Nissan Titan truck parked in the yard in front of the home. Deputy 
Kavanaugh did not, however, see a Kia Optima matching the description 
of the vehicle observed in connection with the Smithfield robbery earlier 
that morning. 


Deputy Kavanaugh then continued with his normal patrol duties. 
He drove back by the home at 7085 Laurinburg Road at approximately 
1:00 p.m. on that same day. At that time, Deputy Kavanaugh saw a dark 
gray Kia Optima parked in the yard in front of the house in addition to 
the Nissan Titan that he had previously observed. He then parked across 
the street from the home “[t]o see if [he] could possibly identify anybody 
coming from the residence ... or .. . one of the vehicles leaving from 
the residence.” 


Shortly thereafter, a man matching the suspect’s description exited 
the house and walked to the residence’s mailbox across the street. 
Deputy Kavanaugh approached the man and asked him for his name. The 
man identified himself as Robert Lewis, after which Deputy Kavanaugh 
immediately placed him under arrest. 


After arresting defendant, Deputy Kavanaugh approached the resi- 
dence and spoke to Waddell McCollum, defendant’s stepfather, on the 
front doorstep of the home. McCollum informed Deputy Kavanaugh that 
defendant lived at the residence. He further stated that defendant owned 
the Kia Optima and that, although McCollum owned the Nissan Titan, 
defendant also drove that vehicle on occasion. 


When he finished speaking to McCollum, Deputy Kavanaugh walked 
over to the Kia Optima parked in the front yard “and looked inside 
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of the passenger area, the rear of the vehicle, and observ[ed] in plain 
sight a BB&T money bag on the passenger floor of the vehicle.” Deputy 
Kavanaugh also saw dark clothing in the back seat of the Kia. 


Following defendant’s arrest, Detective William Tart of the Hoke 
County Sheriff’s Office—who had been investigating the three Hoke 
County robberies—prepared a search warrant application seeking per- 
mission to search the residence at 7085 Laurinburg Road as well as the 
Nissan Titan and Kia Optima parked in front of the home. The sworn affi- 
davit accompanying Detective Tart’s search warrant application described 
in detail the 21 September, 26 September, and 28 September 2014 Hoke 
County robberies as well as the 19 October 2014 Johnston County rob- 
bery. The affidavit noted the similarities between the four robberies as 
to both the clothing worn by the robber and the manner in which the 
crimes were carried out. The affidavit also stated that Smithfield police 
officers had identified defendant as the perpetrator of the 19 October 
2014 robbery and that he had been arrested at the 7085 Laurinburg Road 
residence. The affidavit, however, failed to (1) disclose that defendant 
lived at 7085 Laurinburg Road, (2) contain any other information linking 
defendant to that address, (8) describe the circumstances surrounding 
his arrest at that address, or (4) mention Deputy Kavanaugh’s interac- 
tions with defendant or his stepfather. 


With regard to the vehicles, the affidavit stated that defendant had 
driven away from the 21 September Hoke County robbery in a dark blue 
Nissan Titan and that he had fled the scene of the 19 October Johnston 
County robbery in a Kia Optima. The affidavit further related that a dark 
blue Nissan Titan “was observed at the residence of 7085 Laurinburg 
Road... on October 19, 2014 by Hoke County Patrol Deputies when 
serving a felony arrest warrant on [defendant].” The affidavit did not 
mention the fact that Deputy Kavanaugh had also seen a Kia Optima 
parked in front of the residence. Nor did it relate that the deputy had 
seen potentially incriminating evidence upon looking into the window 
of the Kia Optima. 


An unsworn attachment to the search warrant application listed a 
“dark blue Nissan Titan pick-up truck” and a “gray 2013 Kia Optima EX 
four door car” among the property to be searched by law enforcement 
officers if the warrant was issued. This attachment also contained regis- 
tration information and a VIN number for each vehicle. Based upon the 
information provided in Detective Tart’s affidavit, a magistrate issued 
a search warrant for the 7085 Laurinburg Road residence, the Nissan 
Titan, and the Kia Optima. 
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Detective Tart executed the search warrant on 19 October 2014. He 
seized various items of evidence that were located inside the Kia Optima. 
These items included the BB&T bank bag that Deputy Kavanaugh had 
previously viewed through the window of the vehicle, which contained 
receipts and other documents connected to the Smithfield robbery. 
Detective Tart also seized a blue helmet liner that was consistent with 
the face covering worn by the suspect and a rusty handgun from the Kia.! 


On 21 September 2015, defendant was indicted by a Hoke County 
grand jury on three counts of robbery with a dangerous weapon, five 
counts of second-degree kidnapping, and one count of attempted rob- 
bery with a dangerous weapon.” He was indicted on 5 October 2015 
by a Johnston County grand jury on charges of robbery with a danger- 
ous weapon and two counts of second-degree kidnapping. A second 
Johnston County grand jury subsequently indicted him on 2 November 
2015 for common law robbery.? 


On 2 March 2016, defendant filed motions to suppress in both the 
Superior Court, Hoke County and the Superior Court, Johnston County 
in which he sought to exclude evidence obtained during the execution 
of the search warrant by Detective Tart. In his motion, he argued that 
the evidence should be suppressed on the grounds that (1) an “insuf- 
ficient connection” existed “between the items sought and property to 
be searched,” and (2) the search of the Kia Optima was not permissible 
under the plain view doctrine. 


Defendant’s motion to suppress was heard on 7 April 2016 in 
Superior Court, Hoke County before the Honorable Tanya T. Wallace. 
Both Deputy Kavanaugh and Detective Tart testified at the hearing. 
During his testimony, Deputy Kavanaugh related that he traveled to the 
Laurinburg Road residence on 19 October 2014 in response to a report 
from Johnston County law enforcement officers that a possible suspect 
living at that location had been seen fleeing the scene of the Smithfield 
robbery in a Kia Optima. He further testified that the report provided 
a description of the suspect as well as his name (identifying him as 
defendant) and address. Deputy Kavanaugh also stated that while on 
the premises of the residence, he spoke with defendant’s stepfather, 





1. The record is unclear as to the nature of the evidence discovered by Detective Tart 
during his search of the residence or the Nissan Titan. 


2 Defendant’s indictment for attempted robbery with a dangerous weapon stemmed 
from a separate incident that allegedly occurred on 9 September 2014. 


3. The indictment for common law robbery was based on a separate incident alleged 
to have occurred on 30 August 2014. 
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who confirmed that defendant lived at 7085 Laurinburg Road. Deputy 
Kavanaugh testified that following his conversation with defendant’s 
stepfather, he observed dark clothing and a BB&T bank bag through the 
window of the Kia Optima. 


On 10 June 2016, the trial court entered an order denying defendant’s 
motion to suppress. In its order, the court concluded that the affidavit in 
support of Detective Tart’s search warrant application sufficiently estab- 
lished probable cause to support the magistrate’s issuance of a warrant 
authorizing a search of the 7085 Laurinburg Road residence, the Nissan 
Titan, and the Kia Optima. The court further ruled that “[n]otwithstand- 
ing the affidavit of probable cause to search the Kia,” the evidence 
viewed by Deputy Kavanaugh through the window of the Kia Optima 
before issuance of the search warrant was lawfully obtained under the 
plain view doctrine. 


On 7 February 2017, defendant entered an Alford plea in Superior 
Court, Hoke County as to all the charges for which he had been indicted 
in that county but expressly preserved his right to appeal the denial of 
his motion to suppress. The Honorable Richard T. Brown sentenced 
him to three consecutive terms of 103 to 136 months of imprisonment. 
Defendant gave timely notice of appeal from the Hoke County judg- 
ments to the Court of Appeals. 


On 6 April 2017, defendant entered an Alford plea in Superior Court, 
Johnston County to the charges for which he had been indicted in 
that venue. He once again preserved his right to appeal the denial of 
his motion to suppress.* The Honorable Kendra D. Hill sentenced him 
to terms of imprisonment of 103 to 136 months for his robbery with a 
dangerous weapon conviction, 50 to 72 months for each second-degree 
kidnapping conviction, and 25 to 39 months for his common law rob- 
bery conviction—all to be served consecutively. Defendant filed a timely 
notice of appeal from the Johnston County judgments to the Court 
of Appeals. 


In the Court of Appeals, defendant argued that Judge Wallace erred 
by denying his motion to suppress because (1) the search warrant affi- 
davit submitted by Detective Tart was insufficient to establish probable 
cause to search either the home at 7085 Laurinburg Road or the two 
vehicles parked in front of the residence, and (2) the plain view doctrine 





4. No separate order was entered in the Superior Court, Johnston County matter in 
connection with defendant’s motion to suppress. Instead, it appears from the record that 
Judge Wallace’s order was made a part of the court file in the Johnston County case. 
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did not permit the search of the Kia Optima. On 1 May 2018, the Court 
of Appeals issued two opinions regarding defendant’s separate appeals 
from the Hoke County and Johnston County judgments. A published 
opinion, State v. Lewis, 816 S.E.2d 212 (N.C. Ct. App. 2018) (Lewis J), 
addressed defendant’s Hoke County appeal, and an unpublished opin- 
ion, State v. Lewis, 812 8.E.2d 730, 2018 WL 2016031 (N.C. Ct. App. 2018) 
(unpublished) (Lewis IT), addressed his Johnston County appeal. 


In its published opinion, the Court of Appeals held that the affida- 
vit supporting Detective Tart’s search warrant application was sufficient 
to establish probable cause to search the Nissan Titan and Kia Optima 
parked in front of the residence but was insufficient to establish prob- 
able cause to search the dwelling itself. Lewis I, 816 S.E.2d at 213. With 
regard to its conclusion that the search warrant affidavit did not estab- 
lish probable cause to search the home, the Court of Appeals noted that 
the affidavit failed to state that defendant resided at 7085 Laurinburg 
Road. Jd. at 217. The Court of Appeals further reasoned that, based 
solely upon the information contained in the affidavit, “7085 Laurinburg 
Road could have been . . . someone else’s home with no connection to 
Lewis at all. That Lewis visited that location, without some indication 
that he may have stowed incriminating evidence there, is not enough to 
justify a search of the home.” Jd. 


With regard to the vehicles, the Court of Appeals held that probable 
cause existed for the issuance of the warrant because Detective Tart’s 
affidavit “contained enough information, together with reasonable infer- 
ences drawn from that information, to establish a substantial basis to 
believe that the evidence sought probably would be found in the blue 
Nissan Titan and Kia Optima located at 7085 Laurinburg Road.” Id. at 
216. The Court of Appeals explained its reasoning as follows: 


There was evidence that the same suspect committed four 
robberies, the first while driving a dark blue Nissan Titan 
and the fourth while driving a Kia Optima. Later on the same 
day of the fourth robbery, officers arrested Lewis. When 
they located him they saw—of all the makes, models, and 
colors of all the vehicles in the world—a dark blue Nissan 
Titan, matching the description of the vehicle used in the 
first robbery. These facts were more than sufficient for 
the magistrate to conclude that, if officers returned to that 
location and found a dark blue Nissan Titan and Kia Optima 
there, there was probable cause to believe that those vehi- 
cles contained evidence connected to the robberies. 


Id. at 217. 
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Because it could not determine from the record “which evidence 
officers seized from the vehicles and which evidence they seized from 
the home,” the Court of Appeals vacated defendant’s convictions and 
remanded the case “with instructions for the trial court to allow [defen- 
dant’s] motion to suppress the evidence seized from the residence 
located at 7085 Laurinburg Road.” Jd. Based upon its holding that proba- 
ble cause supported the issuance of the search warrant for the vehicles, 
the Court of Appeals did not address defendant’s additional argument 
that a search of the Kia Optima was not supported by the plain view doc- 
trine. Id. at 217. In its opinion in Lewis IT, the Court of Appeals reached 
identical conclusions regarding the trial court’s order denying defen- 
dant’s motions to suppress.° 


The State filed petitions for discretionary review on the issue of 
whether probable cause existed to support a search of the residence. 
Defendant, in turn, filed petitions for discretionary review on the issue 
of whether the search warrant affidavit established probable cause to 
search the Kia Optima. We granted all of the parties’ petitions.® 


Analysis 


The Fourth Amendment to the United States Constitution states that 
the “right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause.” U.S. 
Const. amend. IV. “ ‘[A] neutral and detached magistrate,’ not an ‘officer 
engaged in the often competitive enterprise of ferreting out crime,’ must 
determine whether probable cause exists.” State v. Allman, 369 N.C. 
292, 294, 794 S.E.2d 301, 303 (2016) (quoting Illinois v. Gates, 462 U.S. 
213, 240, 76 L. Ed. 2d 527, 549 (1983)). This determination must be based 
upon the totality of the circumstances. E.g., State v. Benters, 367 N.C. 
660, 664, 766 S.E.2d 593, 597 (2014). 


“The task of the issuing magistrate is simply to make a practical, 
common{[-]sense decision whether, given all the circumstances set forth 
in the affidavit before him . . . there is a fair probability that contra- 
band or evidence of a crime will be found in a particular place.” State 





5. Based upon its ruling that defendant’s convictions must be vacated, the Court of 
Appeals dismissed as moot a petition for certiorari filed by defendant seeking review of the 
factual basis for his Alford pleas to the two second-degree kidnapping charges. Lewis IT, 
2018 WL 2016031, at *1. 


6. The parties’ appeals from Lewis I and Lewis IT were subsequently consolidated 
for review by this Court. 
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v. Arrington, 311 N.C. 633, 638, 319 S.E.2d 254, 257-58 (1984) (quoting 
Gates, 462 U.S. at 238, 76 L. Ed. 2d at 548). It is well established that “a 
magistrate is entitled to draw reasonable inferences from the material 
supplied to him by an applicant for a warrant.” State v. Sinapi, 359 N.C. 
394, 399, 610 S.E.2d 362, 365 (2005) (citation omitted). This Court has 
opined that “as long as the pieces fit together well and yield a fair prob- 
ability that a police officer executing the warrant will find contraband or 
evidence of a crime at the place to be searched, a magistrate has prob- 
able cause to issue a warrant.” Allman, 369 N.C. at 294, 794 S.E.2d at 303. 


We have recognized that “great deference should be paid a magis- 
trate’s determination of probable cause and . . . after-the-fact scrutiny 
should not take the form of a de novo review.” Arrington, 311 N.C. at 
638, 319 S.E.2d at 258. Thus, “[r]eviewing ‘courts should not invalidate 
warrant[s] by interpreting affidavit[s] in a hypertechnical, rather than 
a commonsense, manner.’ ” Allman, 369 N.C. at 294, 794 S.E.2d at 303 
(second and third alterations in original) (quoting State v. Riggs, 328 
N.C. 218, 221, 400 S.E.2d 429, 434 (1991)). “This deference, however, is 
not without limitation. A reviewing court has the duty to ensure that a 
magistrate does not abdicate his or her duty by ‘mere[ly] ratif[ying] . . . 
the bare conclusions of [affiants].’” Benters, 367 N.C. at 665, 766 S.E.2d 
at 598 (alterations in original) (quoting Gates, 462 U.S. at 239, 76 L. Ed. 
2d at 549). 


I. Search of Residence 


[1] We first address whether the search warrant affidavit at issue estab- 
lished probable cause for law enforcement officers to conduct a search 
of the residence located at 7085 Laurinburg Road. In evaluating the suffi- 
ciency of the affidavit, we are guided by our decision in State v. Campbell, 
282 N.C. 125, 191 S.E.2d 752 (1972). 


In Campbell the defendant lived in a home with two roommates. 
Id. at 130, 191 S.E.2d at 756. All three residents of the dwelling were 
suspected drug dealers with outstanding arrest warrants for the sale and 
possession of narcotics. Jd. at 130, 191 S.E.2d at 756. Law enforcement 
officers sought to obtain a search warrant for the residence. The affi- 
davit in support of the warrant stated that the affiant possessed arrest 
warrants for the three men living in the home. Jd. at 130, 191 S.E.2d at 
756. It further reported that the defendant and his roommates “all have 
sold narcotics to Special Agent J. M. Burns of the SBI and are all actively 
involved in drug sales to Campbell College students; this is known from 
personal knowledge of affiant, interviews with reliable confidential 
informants and local police officers.” Jd. at 130, 191 S.E.2d at 756. 
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We held that the affidavit was “fatally defective,” explaining our rea- 
soning as follows: 


The affidavit implicates those premises solely as a 
conclusion of the affiant. Nowhere in the affidavit is 
there any statement that narcotic drugs were ever pos- 
sessed or sold in or about the dwelling to be searched. 
Nowhere in the affidavit are any underlying circum- 
stances detailed from which the magistrate could rea- 
sonably conclude that the proposed search would reveal 
the presence of illegal drugs in the dwelling. The infer- 
ence the State seeks to draw from the contents of this 
affidavit—that narcotic drugs are illegally possessed 
on the described premises—does not reasonably arise 
from the facts alleged. Therefore, nothing in the forego- 
ing affidavit affords a reasonable basis upon which the 
issuing magistrate could conclude that any illegal pos- 
session or sale of narcotic drugs had occurred, or was 
occurring, on the premises to be searched. 


Id. at 131, 191 S.E.2d at 757. 


This Court reached a contrary conclusion in Allman with respect to 
whether a search warrant affidavit established probable cause to search 
the defendant’s residence. In Allman, the defendant, Brittany Allman, 
lived in a home with half-brothers named Sean Whitehead and Jeremy 
Black, to whom she was not related.” Allman, 369 N.C. at 292, 794 S.E.2d 
at 302. Law enforcement officers sought a search warrant for the resi- 
dence after stopping a vehicle in which Whitehead and Black were trav- 
eling, leading to the discovery of 8.1 ounces of marijuana and over $1600 
in cash inside the car. Id. at 292-93, 794 S.E.2d at 302. 


The affidavit accompanying the search warrant in Allman—in addi- 
tion to describing the discovery of contraband in the vehicle—stated 
that the affiant had run criminal record checks on the two men and 
learned that both of them had been previously charged with offenses 
related to the sale and possession of illegal drugs. Id. at 295, 794 S.E.2d 
at 304. The affidavit further stated the following: 


During the vehicle stop, Whitehead maintained that he 
and Black lived at 30 Twin Oaks Drive in Castle Hayne, 
North Carolina. .. . 





7. Although the opinion in Allman related primarily to the activities of Whitehead 
and Black, the defendant was also charged with offenses pertaining to the manufacture, 
possession, and sale or delivery of illegal drugs. 
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On the same day as the vehicle stop, [the affiant] 
went to 30 Twin Oaks Drive. When he got there, he dis- 
covered that neither half-brother lived at that address but 
that Whitehead’s and Black’s mother, Elsie Black, did. 
Ms. Black told Detective Bacon that the two men lived 
at 4844 Acres Drive in Wilmington and had not lived at 
30 Twin Oaks Drive for about three years. She described 
the Acres drive property as a small one-story residence 
that had “a big, tall privacy fence in the backyard” and 
said that “there should be an old red truck and an old 
white truck at the house.” At that point, another detec- 
tive went to 4844 Acres Drive. The property matched the 
description given by Ms. Black, and one of the two trucks 
outside of the house was registered to Jeremy Black. 


Id. at 295, 794 S.E.2d at 304 (footnote omitted). 


This Court held that the facts set out in the affidavit were sufficient 
to establish probable cause to search the Acres Drive residence that the 
defendant shared with the two men. Id. at 298, 794 S.E.2d at 306. While 
“acknowledg[ing] that nothing in Detective Bacon’s affidavit directly 
linked defendant’s home with evidence of drug dealing,” id. at 297, 794 
S.E.2d at 305, we determined that the magistrate could have reasonably 
inferred that evidence of drug dealing was likely to be found in the home 


[b]ased on the mother’s statement that Whitehead and 
Black really lived at [the same residence as the defendant] 
. ... [aJnd based on the insight from Detective Bacon’s 
training and experience that evidence of drug dealing is 
likely to be found at a drug dealer’s home, and the fact that 
Whitehead lied about where he and Black lived... . 


Id. at 296, 794 S.E.2d at 305. We distinguished the facts and result in 
Allman from our decision in Campbell, in part, by noting that “while a 
suspect in this case lied to [the officer who stopped their vehicle] about 
his true address, nothing in the Campbell opinion indicates that any 
of the subjects of that search lied to the authorities about their home 
address. So Campbell does not alter our conclusion.” Id. at 297, 794 
S.E.2d at 305. 


In State v. McKinney, 368 N.C. 161, 775 S.E.2d 821 (2015), we like- 
wise distinguished Campbell in holding that probable cause supported 
the issuance of a warrant to search the dwelling of a suspected drug 
dealer. Id. at 166, 775 S.E.2d at 825-26. In Mckinney, law enforcement 
officers received a tip that the defendant was conducting drug deals in 
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his apartment as well as in the parking lot of his apartment complex. Id. 
at 162, 775 S.E.2d at 823. In response to the tip, officers began surveilling 
the defendant’s residence. They observed a visitor leave the dwelling 
after only being there six minutes. Jd. at 162, 775 S.E.2d at 823. After 
stopping the visitor’s vehicle for a traffic violation, officers discovered 
marijuana in the car and $4258 in cash on the driver’s person. Id. at 
162, 775 S.E.2d at 823. Officers arrested Roy Foushee, the driver of the 
vehicle, and subsequently found texts on his cell phone in which he 
appeared to have arranged a drug transaction with the defendant that 
coincided with the timing of his visit to the defendant’s apartment. Id. at 
162, 775 S.E.2d at 823. 


Following this arrest, law enforcement officers sought and obtained a 
search warrant for the defendant’s apartment. The affidavit accompanying 
the warrant application “described the nature of the citizen complaint 
that triggered the investigation, the results of the officers’ surveillance, 
the arrest of Foushee, the material found on Foushee’s person and in his 
car, and the text messages recovered from Foushee’s telephone.” Jd. at 
162, 775 S.E.2d at 823. In concluding that the statements contained in 
the affidavit were sufficient to support the issuance of a search warrant 
for the defendant’s residence, we distinguished the circumstances at 
issue in that case from those of Campbell. “Unlike the case at bar, the 
affidavit in Campbell included no information indicating that drugs had 
been possessed in or sold from the dwelling to be searched. As a result, 
Campbell does not control the outcome here.” Jd. at 166, 775 S.E.2d 
at 826. 


In the present case the search warrant affidavit submitted by 
Detective Tart contained statements that a suspect wearing dark cloth- 
ing, using a blue face covering, and carrying a handgun had committed 
similar robberies of Hoke County stores on 21 September, 26 September, 
and 28 September 2014. The affidavit also stated that the suspect fled the 
scene of the first robbery in a “dark blue Nissan Titan with an unknown 
NC registration. This description is consistent with a dark blue Nissan 
Titan that was observed at the residence of 7085 Laurinburg Road... on 
October 19, 2014 by Hoke County Patrol Deputies when serving a felony 
arrest warrant on Robert Lewis.” 


The affidavit further asserted that a Sweepstakes store in Johnston 
County was robbed “in the earlier hours of [the] morning” of 19 October 
by a man armed with a handgun who was wearing dark clothing and 
a blue face covering. The affidavit stated that “[t]he clothing descrip- 
tion and method of operation were similar to those robberies previously 
described within Hoke County.” In addition, the affidavit contained a 
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statement that the suspect had been identified as defendant by Smithfield 
law enforcement officers and had fled the scene in a Kia Optima. 


Critical to our analysis of this issue, however, is the information that 
was not contained in Detective Tart’s affidavit. His affidavit failed to set 
forth any of the circumstances surrounding defendant’s arrest at 7085 
Laurinburg Road and offered no explanation as to why law enforcement 
officers had gone to that address in the first place. Notably, the affidavit 
did not include the fact that the address had been provided by Johnston 
County law enforcement officers. It also failed to include any details 
of Deputy Kavanaugh’s conversation with defendant’s stepfather—who 
had confirmed that defendant lived in the home—and contained no men- 
tion of the fact that a Kia Optima was parked in front of the residence at 
the time of defendant's arrest. 


We conclude that the information contained in the affidavit failed 
to establish the existence of probable cause to search the residence at 
7085 Laurinburg Road. The affidavit simply did not connect defendant 
with the residence that the officers wished to search in any meaningful 
way beyond the mere fact that he was arrested there and that a dark 
blue Nissan Titan was observed in the vicinity of the house at that time. 
Defendant could have been present at 7085 Laurinburg Road at the time 
of his arrest for any number of reasons. Absent additional information 
linking him to the residence or connecting the house with criminal activ- 
ity, no basis existed for the magistrate to infer that evidence of the rob- 
beries would likely be found inside the home. 


The State relies heavily on Allman in support of its argument that 
probable cause existed to support the issuance of a search warrant for 
7085 Laurinburg Road even in the absence of evidence directly linking 
the residence with the robberies. But Allman is easily distinguishable. In 
that case the officer’s affidavit established that a suspected drug dealer 
had lied about where he lived—suggesting that evidence of criminal 
activity would likely be found in his residence. Allman, 369 N.C. at 295, 
794 S.E.2d at 304. The affidavit further noted that law enforcement offi- 
cers had later received information from the suspects’ mother as to their 
actual address and subsequently corroborated that information before 
applying for a search warrant. Id. at 295, 794 S.E.2d at 304. Unlike the 
present case, the affidavit in Allman stated not only that the residence 
to be searched was connected to the suspects but also that—based on 
the officer’s training and experience and the fact that one of the suspects 
had lied about where they lived—it likely contained evidence of the 
crime for which a warrant was sought. Id. at 295-96, 794 S.E.2d at 304. 
McKinney is likewise distinguishable from the present case because the 
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search warrant affidavit there contained information implicating both 
the defendant and his residence in the criminal activity being investi- 
gated. Mckinney, 368 N.C. at 166, 775 S.E.2d at 826. 


We therefore hold that the allegations contained in Detective 
Tart’s affidavit failed to provide the magistrate with a sufficient basis 
from which to conclude that probable cause existed to search the 7085 
Laurinburg Road residence.’ Accordingly, we affirm the ruling of the 
Court of Appeals that defendant’s motion to suppress evidence seized 
from the residence should have been allowed. 


II. Search of the Kia Optima 


[2] The final issue before us is whether Detective Tart’s affidavit in 
support of the search warrant established probable cause to support a 
search of the Kia Optima.? Defendant argues that the Court of Appeals 
erred in affirming the trial court’s determination that probable cause 
existed to support that search because the affidavit failed to “explain 
why evidence . .. would be found in the Kia Optima listed as a vehicle 
to be searched” or “state that there was a Kia Optima at the Laurinburg 
Road address.” 


In focusing—as we must—not on the totality of the evidence that 
Detective Tart had gathered but rather solely on the information that was 
actually set out in his affidavit, we agree that the affidavit failed to estab- 
lish probable cause for the search of the Kia Optima. As noted above, the 
statements in Detective Tart’s affidavit failed to mention the presence of 
a Kia Optima at 7085 Laurinburg Road at the time of defendant’s arrest. 
Indeed, beyond stating that defendant fled the scene of the 19 October 
2014 robbery in a “new model 4-door Kia Optima,” the affidavit provided 
no other information whatsoever concerning the Kia Optima.!0 





8. We note that in its order denying defendant’s motion to suppress, the trial court 
relied, in part, upon testimony at the suppression hearing from Deputy Kavanaugh and 
Detective Tart that was not contained in Detective Tart’s affidavit. The court’s reliance on 
this testimony was improper because it was required to evaluate the existence of probable 
cause for the search warrant based solely on the information in the affidavit that was avail- 
able to the magistrate at the time the warrant was issued. See Benters, 367 N.C. at 673-74, 
766 S.E.2d at 603 (appellate court erred in determining existence of probable cause to sup- 
port issuance of search warrant by “relying upon facts elicited at [the suppression] hearing 
that went beyond ‘the four corners of [the] warrant.’ ” (second alteration in original)). 


9. In his appeal to this Court, defendant has not argued that probable cause was 
lacking for the search of the Nissan Titan. Therefore, that issue is not before us. 


10. The affidavit failed to mention that Deputy Kavanaugh had even seen the Kia 
Optima, much less that he had observed the presence of potentially incriminating evidence 
upon looking through the window of the vehicle. 
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It is true that an unsworn attachment to the search warrant appli- 
cation listed “[a] gray 2013 Kia Optima EX four door car with NC reg- 
istration BMB4863; VIN# 5XXGN4A7XDG192163” among the property 
to be searched by officers upon execution of the search warrant. But 
Detective Tart’s sworn affidavit itself contained no mention of this iden- 
tifying information for the vehicle. Nor did it explain how this informa- 
tion had been obtained. Consequently, while the information possessed 
by Detective Tart would have been sufficient to authorize a search war- 
rant for the Kia Optima had it all been contained within his affidavit, his 
failure to include crucial information concerning the vehicle rendered 
the affidavit insufficient to establish probable cause. 


Accordingly, we hold that the Court of Appeals erred in affirming 
the trial court’s determination that probable cause existed to support the 
issuance of a search warrant for the Kia Optima. Because the Court of 
Appeals did not address the trial court’s alternative ruling that the search 
of the vehicle was supported under the plain view doctrine, we remand 
this case to the Court of Appeals for a determination of that issue. 


Conclusion 


For the reasons set forth above, we affirm the portions of the Court 
of Appeals’ decisions holding that defendant’s motion to suppress 
should have been allowed as to evidence seized from defendant’s resi- 
dence and reverse the portions of the Court of Appeals’ decisions hold- 
ing that probable cause existed to support the issuance of the search 
warrant for the Kia Optima. The Court of Appeals’ ruling that probable 
cause existed to support the search of the Nissan truck is not before us 
and is left undisturbed. We remand this case for determination by the 
Court of Appeals whether the evidence seized from the Kia Optima was 
admissible under the plain view doctrine. 


AFFIRMED IN PART; REVERSED IN PART AND REMANDED. 
Justice MORGAN concurring in part and dissenting in part. 


I respectfully dissent from the position taken by my learned col- 
leagues of the majority that there was a lack of probable cause for the 
issuance of the search warrant by the magistrate to authorize law enforce- 
ment’s search of defendant’s Kia Optima. While I agree with the majority 
view which concludes that the Court of Appeals correctly determined 
that defendant’s motion to suppress should have been allowed as to evi- 
dence seized from his residence because the information contained in 
the search warrant did not sufficiently connect defendant to the house 


IN THE SUPREME COURT 591 


STATE v. LEWIS 
[372 N.C. 576 (2019)] 


so as to provide a basis for the magistrate to infer that evidence of the 
robberies would likely be found in the home, nonetheless I disagree with 
the outcome that the lower appellate court should be reversed regarding 
its determination that probable cause existed to authorize the magis- 
trate’s issuance of the search warrant. Since I would therefore affirm in 
totality the decision of the Court of Appeals, consequently there would 
be no need for the case to be remanded to the lower appellate court, as 
directed by the majority, for a determination concerning whether the 
evidence seized from the Kia Optima was admissible under the plain 
view doctrine, because the application of the doctrine would be of no 
consequence in light of the finding of probable cause. 


My discomfort with the majority’s opinion stems from its regrettable 
rigidity in tightly clinging to the legal rudiments of the establishment 
and recognition of probable cause in search warrant affidavits which 
this Court has historically declared, while exhibiting its remarkable reti- 
cence to equally embrace the practical realities which law enforcement 
officers and magistrates must face in the establishment and recognition 
of probable cause in search warrant affidavits which this Court has also 
addressed in its opinions. In my view, an appropriate balance of the con- 
siderations of legal requirements and practical aspects which this Court 
has cited regarding the existence of probable cause in search warrant 
applications would better serve the ends of justice in the instant case 
by determining the existence of probable cause in the search warrant 
affidavit at issue to allow the search of defendant’s Kia Optima, dem- 
onstrating the proper balancing approach between legal requirements 
and practical aspects which govern the ascertainment of probable cause 
in search warrant affidavits, and providing a clearer precedent for law 
enforcement officers and magistrates to consult in order to better com- 
prehend the salient circumstances to be submitted and evaluated for the 
existence of probable cause in search warrants. 


The majority is certainly correct in its recitation of principles enun- 
ciated by this Court in such cases as State v. Allman, 369 N.C. 292, 
794 S.E.2d 301 (2016), State v. Benters, 367 N.C. 660, 766 S.E.2d 593 
(2014), State v. Sinapi, 359 N.C. 394, 610 S.E.2d 362 (2005), and State 
v. Arrington, 311 N.C. 633, 319 S.E.2d 254 (1984) regarding the require- 
ment that a neutral and detached magistrate is to issue a search warrant 
only upon the existence of probable cause being shown, with such a 
determination to be made based upon the totality of the circumstances 
in arriving at a practical and commonsense decision in light of all of the 
circumstances set forth in the affidavit. The prevailing viewpoint also 
recognizes the considerations declared in these rulings that appellate 
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“courts should not invalidate [search] warrant[s] by interpreting [search 
warrant] affidavit[s] in a hypertechnical, rather than a commonsense, 
manner,” State v. Riggs, 328 N.C. 213, 222, 400 S.E.2d 429, 434 (1991) 
(quoting Illinois v. Gates, 462 U.S. 213, 236 (1983)), and that a magis- 
trate is entitled to draw reasonable inferences from the material sup- 
plied through application for a search warrant and has probable cause 
to issue the warrant “as long as the pieces fit together well and yield a 
fair probability that a police officer executing the warrant will find con- 
traband or evidence of a crime at the place to be searched... .” Allman, 
369 N.C. at 294, 794 S.E.2d at 303 (citing Massachusetts v. Upton, 466 
US. 727, 733 (1984) (per curiam) and Gates, 462 U.S. at 230-31). 


In the present case, while the majority has demonstrated its aware- 
ness of all of these guiding principles by citing them in its opinion, 
unfortunately the majority readily implements only the standards that 
it chooses to employ, and conveniently neglects the standards that it 
chooses to ignore. The majority has elected to emphasize that the inves- 
tigating detective’s search warrant affidavit “failed to mention the pres- 
ence of a Kia Optima at 7085 Laurinburg Road at the time of defendant’s 
arrest” and that “beyond stating that defendant fled the scene of the 
19 October 2014 robbery in a ‘new model 4-door Kia Optima,’ the affi- 
davit provided no other information whatsoever concerning the Kia 
Optima.” However, as to the fact that “an unsworn attachment to the 
search warrant application listed ‘[a] gray 2013 Kia Optima EX four door 
car with NC registration BMB4863; VIN# 5XXGN4A7XDG192163’ among 
the property to be searched by officers upon execution of the search 
warrant,” the majority has elected to minimize the extensive detail uti- 
lized to identify the vehicle sought to be searched by opting to empha- 
size that the investigating detective’s “sworn affidavit itself contained 
no mention of this identifying information for the vehicle.” Based on 
these considerations, the majority concludes that if all of the aforemen- 
tioned information had been contained in the investigating detective’s 
sworn search warrant affidavit rather than in an unsworn attachment 
to the search warrant application, coupled with a sworn description of 
the manner in which he obtained this identifying information for the Kia 
Optima, then the search warrant would have been deemed to contain 
the requisite probable cause. 


In applying this Court’s enunciated principles that a magistrate is 
entitled to draw inferences from the material supplied to obtain a search 
warrant based upon the totality of the circumstances in arriving at a 
practical and commonsense decision in light of all of the circumstances 
set forth in the affidavit, I conclude that the magistrate satisfactorily 
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determined that probable cause existed for the issuance of a search war- 
rant to authorize law enforcement’s search of defendant’s Kia Optima. 
The majority’s requirement that the information which establishes 
probable cause must be included in the sworn search warrant affidavit 
instead of attached to the sworn search warrant affidavit in order to be 
considered by a magistrate invokes the type of hypertechnical mandate 
for a probable cause determination which this Court has expressly dis- 
avowed. Unfortunately, however, the majority here demands this kind of 
precision in lieu of the magistrate’s practical and commonsense approach 
to construe the informative material which was physically appended to 
the sworn search warrant affidavit as being inherently intended in its 
presentation format to illustrate that it was a part of the entire search 
warrant application to be evaluated by the magistrate as to its fair prob- 
ability that a police officer executing the warrant would find contraband 
or evidence of the Johnston County robbery in the Kia Optima. In light of 
all of these facts and circumstances which were being navigated by two 
different law enforcement agencies in two different counties which were 
coordinating their investigative resources in an effort to resolve a spate 
of crimes, the magistrate involved here should have been accorded the 
authority to refrain from imposing a hypertechnical requirement upon 
the investigating detective in favor of the practical and commonsense 
decision to consider the totality of the information contained in the 
combined application of the sworn search warrant affidavit as well as 
the unsworn attachment of detailed information which was physically 
appended to it in order to arrive at the determination of the existence of 
probable cause to search defendant's vehicle. 


In the very first sentence of its opinion, the majority acknowledges 
that this case presents unique circumstances regarding an officer’s pos- 
session of information “that would suffice to establish probable cause 
for the issuance of a search warrant but fail[s] to include pertinent por- 
tions of this information in his affidavit in support of the warrant.” “The 
resolution of doubtful or marginal cases in this area should be largely 
determined by the preference to be accorded to warrants.” Riggs, 328 
N.C. at 222, 400 S.E.2d at 485 (quoting Gates, 462 U.S. at 237 n.10) 
(brackets omitted). Guided by this Court’s precedent in applying it to 
the recognized uniqueness of the circumstances presented in this case, I 
would affirm the decision of the Court of Appeals. 


Justice NEWBY joins in this dissenting opinion. 
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STATE OF NORTH CAROLINA 
v. 
MOLLIE ELIZABETH B. McDANIEL 


No. 161A18 
Filed 16 August 2019 


Possession of Stolen Property—doctrine of recent possession— 
possession two weeks after items stolen 
The evidence presented of defendant’s possession of stolen 
goods was sufficient to support her convictions for felonious break- 
ing and entering and felonious larceny under the doctrine of recent 
possession. Defendant acknowledged that she had control and pos- 
session of the stolen items, in the bed of her pickup truck, on a date 
two weeks after the items allegedly were stolen. 


Justice DAVIS did not participate in the consideration or decision 
of this case 


Justice EARLS dissenting. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 817 S.E.2d 6 (N.C. Ct. App. 2018), 
vacating defendant’s convictions on appeal from judgments entered on 
24 January 2017 by Judge J. Thomas Davis in Superior Court, McDowell 
County. Heard in the Supreme Court on 8 April 2019. 


Joshua H. Stein, Attorney General, by Deborah M. Greene, 
Assistant Attorney General, and Lauren Lewis Ikpe, Assistant 
Attorney General, for the State-appellant. 


Gilda C. Rodriguez for defendant-appellee. 


MORGAN, Justice. 


This appeal by the State of North Carolina, which comes to this 
Court on the basis of a dissenting opinion which was issued in the dispo- 
sition of this case by the North Carolina Court of Appeals, requires con- 
sideration of the doctrine of recent possession and its utilization here to 
prove the charges of breaking and entering and the charge of larceny. 
In the appellate court below, the majority and the dissent disagreed on 
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the issue of whether the State presented sufficient evidence to establish 
that defendant in this case actually possessed the allegedly stolen prop- 
erty pursuant to the cited legal doctrine in order to survive a motion to 
dismiss. In light of our conclusion that the evidence presented at trial 
concerning defendant’s possession of goods was sufficient to support 
defendant’s conviction under the doctrine of recent possession, we 
reverse the Court of Appeals’ decision and remand the case for consid- 
eration of defendant’s arguments not addressed therein. 


Factual Background and Procedural History 


The charges in this matter arose from at least two apparent break- 
ins and thefts of items from an unoccupied house located at 30 Woody 
Street in Marion. Daniel Patrick Sheline, Sr. had inherited the three- 
bedroom house and a trailer on five acres of land upon his father’s death 
in February 2014. Sheline lived in Black Mountain and neither he nor 
anyone else resided at the 30 Woody Street address after his father’s 
death. On 20 March 2014, Sheline spent time at 30 Woody Street, sorting 
through the personal property that had belonged to his father and to 
Sheline’s deceased brother. Sheline had paid particular attention to the 
items in the house on that date, forming a “sort of . . . inventory in [his] 
mind” of the items inside the house, including those stored in the base- 
ment. When Sheline left the house, he engaged the lock on the knob of 
the front door, but did not employ the deadbolt lock. Sheline secured the 
basement door from the inside of the house by inserting a screwdriver 
through a padlock such that the door could not be opened from the 
outside. The only other door entering the house, which was located on 
the side of the building, had been nailed shut. Sheline had not given any- 
one permission to enter 30 Woody Street or to remove any items from 
the property. 


On 1 April 2014, Sheline returned to 30 Woody Street, accompanied 
by his wife on this occasion. He discovered that someone had tam- 
pered with the front door, because its deadbolt lock was now engaged. 
Sheline further found that the basement door was ajar, the padlock that 
had secured the basement door was missing, and an adjacent window 
had been pried open. A number of items were missing from the house, 
including a monitor heater, copper tubing, an aluminum ladder, a lawn- 
mower, and a cuckoo clock, as well as electrical wiring and various 
plumbing fixtures. Sheline’s wife reported the theft to the McDowell 
County Sheriff’s Office (““MCSO”). Lieutenant Detective Andy Manis of 
the MCSO initiated an investigation. On 2 April 2014, Manis’s captain 
received a tip that some of the property which had been removed from 
30 Woody Street could be found at a house located at 24 Ridge Street 
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in Marion, about a quarter of a mile from 30 Woody Street. In following 
up on the tip, Manis went to 24 Ridge Street and discovered outside 
of the house a monitor heater, some copper tubing, an aluminum lad- 
der, a lawnmower, pipes, and wiring. Sheline subsequently identified the 
items as those which were taken from 30 Woody Street. When Manis 
knocked on the door of 24 Ridge Street, a woman who identified herself 
as Stephanie Rice answered and reported that two people in a white 
Chevrolet pickup truck with an extended cab had unloaded the items 
earlier that day. Following this phase of the investigation, warrants were 
issued for defendant Mollie Elizabeth B. McDaniel and Michael Nichols 
in connection with the 2 April break-in and theft at 30 Woody Street. 


On 4 April 2014, MCSO Detective Jason Grindstaff received a report 
that an unauthorized person had again entered the house at 30 Woody 
Street and was seen departing that location in a white pickup truck that 
turned onto Ridge Street. Grindstaff drove to 24 Ridge Street and saw 
defendant sitting in the driver’s seat of a white pickup truck which was 
parked in the driveway of the house located across the street from the 
24 Ridge Street address. Defendant gave Grindstaff permission to search 
the truck, and Grindstaff discovered an Atari gaming system, glassware, 
china, and an antique clock radio in the bed of the vehicle. Grindstaff 
then arrested defendant, who was subsequently charged with one count 
of felonious breaking and entering and one count of felonious larceny 
based upon events that allegedly occurred on or about 20 March 2014, 
and one count of felonious breaking and entering and one count of felo- 
nious larceny based upon events that allegedly occurred on or about 
4 April 2014. 


The charges arising from the events of 20 March and 4 April 2014 
were joined for trial. Sheline, Manis, and Grindstaff testified at trial to 
the facts recounted above. In addition, Grindstaff testified that defen- 
dant had admitted to him that she had taken the property which was 
found in the white pickup truck at the time of her arrest from a house on 
Woody Street, but defendant claimed that she had permission to remove 
the property. Grindstaff further testified that defendant told Grindstaff 
that Michael Nichols had asked her to help remove items from the house 
at 30 Woody Street after an unidentified neighbor had given Nichols per- 
mission to enter the premises. 


At the close of the State’s evidence, defendant entered a general 
motion to dismiss all of the charges which arose from the alleged 20 
March 2014 and 4 April 2014 occurrences. While defendant did not 
offer any legal argument in support of her dismissal motion, defendant 
emphasized her position on the dismissal of the 20 March charges. After 
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a brief discussion, the trial court agreed with defendant and allowed the 
motion to dismiss the 20 March charges, reasoning as follows: 


I don’t see any connection between being across the 
street except in the proximity of it. 


As to the file number 14 CRS 50512, which is the indict- 
ment from March 20, 2014, which based on the evidence 
is the first breaking and entering and larceny, the Court is 
going to allow your motion. As to the other one on April 
4, 2014, which is file 14 CRS 50509, the Court is going to 
deny your motion there. You basically got an admission 
that she went to the house and got that stuff out of that 
house. You have problems with that one. 


After a recess for lunch, the trial court expressed confusion about its 
previous decision regarding defendant’s motion to dismiss: 


THE COURT: Let’s go back to this motion for directed 
verdict. Let me go back and revisit that a little bit. The 
way I see the evidence is [that] we have got evidence of 
one breaking and entering, then we have this defendant 
with the property at a particular time with an admission 
that she went in there and took some of that property. I’m 
not sure—I may have dismissed the wrong one because 
basically what it comes down to is you have one breaking 
and entering. The one I dismissed was alleged on April 4. 


[DEFENSE COUNSEL]: I thought you dismissed the 
other one. 


THE COURT: I did dismiss the other one, but what 
I am telling you is I may have gotten them backwards. I 
should have dismissed the April 4 one and left the March 
20 one in place based on this evidence. I want to make 
sure I have time to correct that since nothing has hap- 
pened at this point in time. 


I want to revisit that, but I want to see—I understand 
your continuing evidence of two breaking and enterings. 
The way I see it is the only testimony as to opening the 
window, the door, all the situations are from one inci- 
dence. We don’t have any testimony there was any sort of 
entry that second time, and that admission that she makes 
was not peculiar to [when]. 


598 IN THE SUPREME COURT 


STATE v. McDANIEL 
[3872 N.C. 594 (2019)] 


The evidence that you brought out about somebody 
reported seeing the car, I think all that does is goes to the 
state of mind of this officer. I think it’s only offered for 
that purpose. If it’s offered for any other purpose I think 
it would violate the hearsay rule. I think that’s the only 
reason it comes in; therefore, it cannot be used as sub- 
stantive evidence of any particular crime. 


As a result thereof, I may have dismissed—by dis- 
missing the April 4 allegation, I am basically—I may have 
committed error to the State because that’s the later one, 
and it would be hard for you to relate the original break- 
ing and entering that was testified to today to that indict- 
ment because it was the wrong date. 


I may have [dis]missed the wrong one. I want to hear 
from you, at least from that analysis, what your position 
is. I can correct it right now without any prejudice to the 
defendant. I was thinking it over through lunch and I may 
have dismissed the wrong one. 


After an extended exchange with the prosecutor and defense counsel, 
the trial court resolved the motions to dismiss as follows: 


So that dismissal is stricken. So the indictment in 
14 CRS 50512 as to the allegations of the March 20, 2014, 
on or about that date, is still in place both as to the break- 
ing and entering and as to the larceny. 


Now, as to the other file, which is file number 50509, 
the Court believes the only evidence that’s been produced 
by the State—that there has not been substantial evidence 
shown of two breaking and enterings. There has only been 
substantial evidence as to one breaking and entering. Iam 
relating that to the March 20, 2014 indictment. 


Therefore, the breaking and entering charge in the 
indictment in File No. 14 CRS 50509 is dismissed. But 
the second count, larceny after breaking and entering, 
there is evidence to show that that stuff was acquired as a 
result of the original breaking and entering, that there was 
evidence to show, so the Court is not dismissing that lar- 
ceny charge. The jury will just have to consider these two 
larcenies separately. If the jury comes back and finds her 
guilty of both larcenies, the Court would have to entertain 
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whether or not arrested judgment would be appropriate 
to combine those larcenies into that single larceny, but 
that may depend on some of the evidence that comes out 
here in the second part of this case. 


After this reconsideration by the trial court of its decision to grant 
defendant’s motion to dismiss the 20 March 2014 charges of one count of 
felonious breaking and entering and one count of felonious larceny and 
its denial of defendant’s motion to dismiss the 4 April 2014 charges of 
one count of felonious breaking and entering and one count of felonious 
larceny, the trial court changed its rulings. At this stage in the proceed- 
ings, the trial court struck its previous dismissals and restored both of 
the 20 March 2014 charges, hence denying defendant’s motion to dismiss 
those charges; however, with regard to the 4 April 2014 charges, the trial 
court allowed defendant’s motion to dismiss the felonious breaking and 
entering charge and denied defendant’s motion to dismiss the felonious 
larceny charge. 


Defendant testified that in October 2013 she was doing salvage work 
at an old abandoned house at 50 Woody Street with her friend Michael 
Nichols and that she and Nichols had visited the house next door at 
30 Woody Street. Defendant stated that “an elderly gentleman” answered 
the door at 30 Woody Street and allowed defendant and Nichols to 
remove scrap metal and a plow from the home’s basement. Defendant 
explained that she had stopped working at 50 Woody Street in November 
or December 2013 because she felt that Nichols was “shirking” and leav- 
ing most of the work to her. Defendant testified that after her unemploy- 
ment benefits which she had been collecting from the termination of a 
previous job ran out, she contacted Nichols to work with him again. 


Defendant further testified that on 2 April 2014, at Nichols’ request, 
defendant drove Nichols to the house at 50 Woody Street, where the 
two “loaded some stuff on [defendant’s] truck.” Defendant stated that 
Nichols told her that the items stored outside and underneath the house 
at 50 Woody Street belonged to a friend of Nichols. Defendant explained 
that she performed salvage work at 50 Woody Street alone on 3 April, 
and that she returned to the house on 4 April after Nichols told her 
that she could “look around and see if there [was] anything [defendant] 
might be interested in.” Defendant stated that she took various items 
from the attic of 50 Woody Street and put them in the bed of her pickup 
truck. Defendant said she then drove to Nichols’ home at 24 Ridge Street 
and parked across the street, only to see Nichols and another man driv- 
ing away after loading aluminum cans into the vehicle. At this point, 
Detective Grindstaff arrived on the scene. 
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Defendant testified that when Grindstaff asked her, “You have been 
up there at that house, haven’t you? I said, Yes.” Defendant explained 
that she later realized that the detective misunderstood her admission 
to be a reference to the house at 30 Woody Street, while defendant had 
been referring to the house next door at 50 Woody Street. Defendant 
insisted in her testimony that she had not been to 30 Woody Street since 
October 2013 and had believed that, on that occasion, she and Nichols 
had permission to remove the plow and other items from 30 Woody 
Street at that time. Defendant further testified that she believed that she 
had permission to remove the various items of property from 50 Woody 
Street in April 2014, including the goods that Grindstaff discovered in 
the bed of her pickup truck. 


At the close of all of the evidence, defendant moved to dismiss 
the remaining charges of one count of felonious breaking and entering 
and two counts of felonious larceny. The trial court denied the motion. 
Following the arguments of counsel, the trial court instructed the jury, 
inter alia, on the doctrine of recent possession as follows: 


For this doctrine to apply the State must prove three 
things beyond a reasonable doubt: 


First, that the property was stolen. 


Second, that the defendant had possession of this 
property. A person possesses property when that person 
is aware of its presence and has, either alone or together 
with others, both the power and intent to control its dis- 
position or use. 


And third, that the defendant had possession of this 
property so soon after it was stolen and under such cir- 
cumstances as to make it unlikely that the defendant 
obtained possession honestly. 


If you find these things from the evidence beyond a 
reasonable doubt, you may consider them together with 
all other facts and circumstances in deciding whether or not 
the defendant is guilty of breaking or entering and larceny. 


The jury returned verdicts finding defendant guilty of felonious breaking 
and entering and felonious larceny in file number 14 CRS 50512 (the 20 
March 2014 charges) and felonious larceny in file number 14 CRS 50509 
(the remaining 4 April 2014 charge). With the agreement of the pros- 
ecutor and defense counsel, the trial court then arrested judgment on 
the felonious larceny offense in 14 CRS 50509. The trial court imposed 
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consecutive terms of incarceration of six to seventeen months on each 
of the two convictions arising from the events of 20 March 2014, sus- 
pended the active sentences, imposed sixty months of supervised proba- 
tion, and required defendant to serve an active sentence of four months 
as a condition of probation. The trial court also ordered payment of res- 
titution and attorney fees. Defendant appealed. 


At the North Carolina Court of Appeals, defendant raised two issues, 
asserting that the trial court erred in (1) denying her motion to dismiss 
on the basis of insufficiency of the evidence that she was the perpetrator 
of the 20 March 2014 breaking and entering and the subsequent larceny 
and (2) placing her on supervised probation for sixty months without 
making a statutorily required finding that such extended term of proba- 
tion was necessary. With regard to the sufficiency of the evidence, defen- 
dant noted that the State did not present any direct evidence linking 
defendant either to breaking and entering or to larceny after breaking 
and entering, instead relying upon the doctrine of recent possession. 
On appeal, defendant contended that the evidence at trial was insuffi- 
cient to send the charges to the jury for consideration as to both her 
culpable possession of the items allegedly stolen on 20 March 2014 and 
the recency of her possession of said items. 


The Court of Appeals was divided in its decision. The majority 
agreed with defendant’s position regarding the imputation to her of pos- 
session of the property at issue and vacated the judgments entered upon 
her convictions. See State v. McDaniel, 817 S.E.2d 6 (N.C. Ct. App. 2018). 
The majority began by observing that 


Defendant was not convicted of breaking and entering, or 
sentenced for larceny, in connection with the stolen prop- 
erty actually found in her possession on 4 April 2014. 
Defendant was convicted on charges stemming from a 
breaking and entering and larceny that, according to the 
relevant indictment, occurred “on or about” 20 March 
2014. That indictment specifically described the property 
stolen on that date as “a Sears pushmower, aluminum lad- 
der, monitor heater, 100 gallons of kerosene, electrical 
wiring, flooring[,] and a German [cuckoo] clock.” These 
items were discovered by Lt. Det. Manis at 24 Ridge Street 
on 2 April 2014, outside Defendant’s presence, although 
Defendant admitted she drove a short distance with the 
property in her truck earlier that day. Thus, the State’s own 
evidence suggested that up to two weeks may have passed 
between the alleged breaking and entering and larceny, on 
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or around 20 March 2014, and the discovery of the stolen 
property, on 2 April 2014, and the property was not actu- 
ally found in Defendant’s possession. 


Id. at 12 (alterations in original). The majority went on to note that the 
only evidence that defendant actually possessed the items alleged to 
have been stolen on 20 March 2014 was her own testimony that “she was 
briefly in possession of the stolen property on 2 April 2014, when she 
transported it a few blocks from a building at 50 Woody Street, where the 
property was being stored, to the residence at 24 Ridge Street.” Jd. at 13. 


The majority cited precedent from this Court including State v. Maines, 
301 N.C. 669, 674, 273 S.E.2d 289, 293 (1981) (“[T]he stolen goods were 
found in defendant’s custody and subject to his control and disposition 
to the exclusion of others though not necessarily found in defendant’s 
hands or on his person so long as he had the power and intent to control 
the goods... .”), and State v. Wilson, 313 N.C. 516, 536, 330 S.E.2d 450, 
464 (1985) (“It is not always necessary that the stolen property be actu- 
ally in the hands of the defendant in order to trigger the inference that 
he is the thief. The doctrine [of recent possession] is equally applicable 
where the stolen property is under the defendant’s personal control [in 
the form of the defendant’s girlfriend wearing the stolen watch several 
weeks after the alleged theft].”). Ultimately, the Court of Appeals major- 
ity in the instant case opined: 


The State contends that, because Defendant “ha[d] the 
power and intent to control the access to and use of [her 
truck][,] [she] ha[d] possession of the [vehicle’s] known 
contents[ ]” when, by her own admission, she transported 
the stolen property on 2 April 2014. According to the State, 
Defendant was “the driver and only authorized user of the 
truck[,]” and “there [was] no evidence that [ ] Nichols was 
present in the truck at the time [Defendant] had posses- 
sion of the stolen items.” Even taking these statements as 
true, they do not establish exclusive possession. 


Id. at 15 (alterations in original) (footnote omitted). In light of this deter- 
mination regarding exclusive possession, the majority did not consider 
defendant’s arguments concerning the temporal proximity compo- 
nent of the doctrine of recent possession based on the passage of time 
between the alleged theft on 20 March 2014 and defendant’s admitted 
transfer of the items from one location to another via her pickup truck 
on 2 April 2014.1 





1. Neither the majority nor the dissent addressed defendant’s contentions of error 
concerning the length of her supervised probation. 
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Judge Tyson dissented because, in his view, 


Defendant admitted she alone had transported the items 
that had been stolen on or about 20 March 2014 in her truck 
and she had unloaded them at the Ridge Street address. 
Her possession of the recently stolen goods was exclusive 
and 100% within her control at that time. Whether the two 
weeks, which may have passed between the breaking and 
entering and larceny and the discovery of the property 
being stolen, and Defendant’s admitted possession, is too 
remote to apply the doctrine of recent possession was a 
proper question for the jury and does not support vacating 
Defendant’s conviction as a matter of law. 


Id. at 17 (Tyson, J., dissenting) (citing Wilson, 313 N.C. at 536-37, 330 
S.E.2d at 464). 


On 1 June 2018, the State filed a motion for temporary stay and a 
petition for writ of supersedeas in this Court. On the same date, the 
Court allowed the motion for temporary stay. The State filed its notice of 
appeal on 19 June 2018 based upon the dissenting opinion in the Court 
of Appeals. The Court allowed the State’s petition for writ of superse- 
deas on 25 June 2018. 


Analysis 


We consider a trial court’s ruling on a motion to dismiss de novo. See 
State v. Powell, 299 N.C. 95, 98, 261 S.E.2d 114, 117 (1980). 


Upon defendant’s motion for dismissal, the question 
for the Court is whether there is substantial evidence (1) 
of each essential element of the offense charged, or of 
a lesser offense included therein, and (2) of defendant's 
being the perpetrator of such offense. If so, the motion is 
properly denied. 


If the evidence is sufficient only to raise a suspicion 
or conjecture as to either the commission of the offense or 
the identity of the defendant as the perpetrator of it, the 
motion should be allowed. 


Id. at 98, 261 S.E.2d at 117 (citations omitted). In challenges to the suf- 
ficiency of evidence, this Court reviews the evidence in the light most 
favorable to the State. E.g., State v. Benson, 331 N.C. 537, 544, 417 S.E.2d 
756, 761 (1992). Contradictions and discrepancies are for the fact-finder 
to resolve. Id. at 544, 417 S.E.2d at 761. The test for sufficiency of the 
evidence is the same whether the evidence is direct or circumstantial, or 
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both. E.g., State v. Bullard, 312 N.C. 129, 160, 322 S.E.2d 370, 388 (1984). 
“Circumstantial evidence may withstand a motion to dismiss and sup- 
port a conviction even when the evidence does not rule out every hypoth- 
esis of innocence.” State v. Stone, 323 N.C. 447, 452, 373 S.E.2d 430, 433 
(1988) (citation omitted). If “a reasonable inference of defendant’s guilt 
may be drawn from the circumstances,” then “it is for the jury to decide 
whether the facts, taken singly or in combination, satisfy [it] beyond a 
reasonable doubt that the defendant is actually guilty.” State v. Thomas, 
296 N.C. 236, 244, 250 S.E.2d 204, 209 (1978) (emphasis omitted) (quot- 
ing State v. Rowland, 263 N.C. 353, 358, 139 S.E.2d 661, 665 (1965)). “Any 
contradictions or conflicts in the evidence are resolved in favor of the 
State, and evidence unfavorable to the State is not considered.” State 
v. Miller, 363 N.C. 96, 98, 678 S.E.2d 592, 594 (2009) (citations omitted). 


The doctrine of recent possession is 


a rule of law that, upon an indictment for larceny, posses- 
sion of recently stolen property raises a presumption of 
the possessor’s guilt of the larceny of such property. The 
presumption is strong or weak depending upon the cir- 
cumstances of the case and the length of time interven- 
ing between the larceny of the goods and the discovery of 
them in defendant’s possession. Furthermore, when there 
is sufficient evidence that a building has been broken into 
and entered and thereby the property in question has been 
stolen, the possession of such stolen property recently 
after the larceny raises presumptions that the possessor is 
guilty of the larceny and also of the breaking and entering. 


Maines, 301 N.C. at 673-74, 273 S.E.2d at 293 (citations omitted). 
Applying the doctrine in that case, the Court stated that 


the stolen goods were found in defendant’s custody and 
subject to his control and disposition to the exclusion of 
others though not necessarily found in defendant’s hands 
or on his person so long as he had the power and intent to 
control the goods... . 


The “exclusive” possession [may include] . . . . joint 
possession of co-conspirators or persons acting in con- 
cert in which case the possession of one criminal accom- 
plice would be the possession of all... . 


Id. at 674-75, 273 S.E.2d at 293-94 (citation omitted). In sum, the Court 
in Maines concluded that “the evidence must show the person accused 
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of the theft had complete dominion, which might be shared with others, 
over the property . . . which sufficiently connects the accused person to 
the crime. Jd. at 675, 273 S.E.2d at 294. 


In the present case, defendant was convicted by ajury on the charges 
of felonious breaking and entering and felonious larceny in case file 
14 CRS 50512. These convictions arose from an indictment which listed 
the property stolen on the offense date of 20 March 2014 as “a Sears 
pushmower, aluminum ladder, monitor heater, 100 gallons of kero- 
sene, electrical wiring, flooring and a German cuckoo clock.” The evi- 
dence at trial, taken in the light most favorable to the State, tended to 
show that: (1) items listed in the indictment which charged defendant 
with commission of the alleged 20 March offenses were discovered at 
24 Ridge Street on 2 April 2014; (2) two unnamed individuals reportedly 
had unloaded those items listed in the indictment from a white pickup 
truck and left them at 24 Ridge Street; (3) an individual operating a white 
pickup truck was seen entering 30 Woody Street on 4 April 2014, removing 
items from the house, driving away from the address, and then turning 
onto Ridge Street; (4) on that same date, MCSO Detective Grindstaff 
discovered items which were reported as stolen from 30 Woody Street 
earlier that day in the bed of a pickup truck with defendant seated in the 
driver's seat; (5) defendant admitted that she had loaded the items listed 
in the indictment as stolen from 30 Woody Street on 4 April 2014 into the 
bed of her truck on that date; (6) defendant admitted that at some point 
in April, she had “load[ed] up” into her pickup truck “the ladder you have 
spoken of, and the monitor heater, and various other things that were all 
under” the house at 50 Woody Street and delivered these items to Ridge 
Street; and (7) defendant acknowledged that she had previously visited 
the house at 30 Woody Street in October 2013 and participated in the 
removal of various items from the residence. 


In sum, defendant acknowledged that she was in control of, and in 
possession of, the aluminum ladder, monitor heater, and other items 
identified in the 20 March indictment as of 2 April 2014, which was two 
weeks after the alleged 20 March offenses involving these items. Even 
under defendant’s self-serving testimony, her possession of the property 
at issue is deemed to be exclusive despite her effort to minimize her 
criminal culpability by couching her possession and transportation of 
the stolen items as the responsibility of Nichols, who also was charged 
in connection with the 20 March 2014 offenses. Defendant’s position is 
unpersuasive because the extent and strength of her ownership inter- 
est in the property is inconsequential in evaluating the existence of the 
determinative factors undergirding the doctrine of recent possession in 
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the face of defendant’s motion to dismiss. “‘[E]xclusive’ possession” may 
include “joint possession of co-conspirators or persons acting in concert 
in which case the possession of one criminal accomplice would be the 
possession of all.” Maines, 301 N.C. at 675, 273 S.E.2d at 294. Taken in 
the light most favorable to the State and giving the State the benefit of 
every reasonable inference, the evidence presented at trial constituted 
substantial evidence of the second prong under the doctrine of recent 
possession—exclusive possession. Defendant was aware of the presence 
of the property which was situated in the bed of her white pickup truck 
and had, either by herself or together with her co-worker and joint actor 
Nichols, both the power and intent to control the disposition or use of 
the items. See Wilson, 313 N.C. at 536, 330 S.E.2d at 464. Thus, the Court 
of Appeals majority erred in vacating defendant’s convictions. 


We therefore reverse the decision of the Court of Appeals and 
remand this case to that appellate court for consideration of defendant’s 
argument regarding the third prong of the doctrine of recent posses- 
sion—the sufficiency of the recency of defendant’s possession of the 
property at issue—as well as consideration of defendant’s argument that 
the trial court erred in imposing upon her an extended term of probation. 


REVERSED AND REMANDED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice EARLS dissenting. 


The evidence to support Ms. McDaniel’s conviction for breaking and 
entering, and larceny after breaking and entering, based on her alleged 
possession of items stolen from the uninhabited residence at 30 Woody 
Street on 20 March 2014 is insufficient. McDaniel’s conviction is not 
based on the items found in her possession on 4 April 2014, but instead 
is based on the items not fownd in her possession from a breaking and 
entering that occurred on or about 20 March 2014. State v. McDaniel, 
817 S.E.2d 6, 8-9 (N.C. Ct. App. 2018). The doctrine of recent possession 
requires the State to show beyond a reasonable doubt that: 


(1) the property described in the indictment was stolen; (2) 
the stolen goods were found in defendant’s custody and 
subject to his control and disposition to the exclusion of 
others though not necessarily found in defendant’s hands 
or on his person so long as he had the power and intent to 
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control the goods; . . . and (3) the possession was recently 
after the larceny, mere possession of stolen property being 
insufficient to raise a presumption of guilt. 


State v. Maines, 301 N.C. 669, 674, 273 S.E.2d 289, 293 (1981) (cita- 
tions omitted). At issue in this case is whether, taking all the evidence 
in the light most favorable to the State, there is substantial evidence of 
the second element above. See State v. Barnes, 345 N.C. 146, 148, 478 
S.E.2d 188, 189-90 (1996). The stolen items, namely a monitor heater, 
copper tubing, aluminum ladder, lawnmower, pipes, and wiring, were 
never found in McDaniel’s possession. McDaniel instead admitted to 
briefly transporting the items for her employer Nichols on 2 April 2014. 
The State offered no evidence that McDaniel had the “power and intent 
to control the goods” to the exclusion of others, between the date 
of the breaking and entering that occurred on or about 20 March 2014 
and the date McDaniel admitted to transporting the items on 2 April 
2014. Furthermore, there was no evidence that McDaniel even knew the 
items had been stolen from 30 Woody Street at the time she was trans- 
porting them for her employer. “Proof of a defendant’s recent possession 
of stolen property, standing alone, does not shift the burden of proof to 
the defendant. That burden remains on the State to demonstrate defen- 
dant’s guilt beyond a reasonable doubt.” Maines, 301 N.C. at 674, 273 
S.E.2d at 293 (citation omitted). 


At the time of the breaking and entering, McDaniel was working 
for Nichols by collecting items for transportation to the scrapyard. The 
two often worked at 50 Woody Street searching for items in and around 
the house to sell to the scrapyard and frequently used McDaniel’s truck 
to transport the items. McDaniel testified at trial that while at the home 
located at 50 Woody Street, Nichols asked her to load the property at 
issue onto her truck, drive it down the hill, and unload it outside his resi- 
dence because he was storing it for a friend. McDaniel had no knowledge 
the property was stolen. Taking the evidence in the light most favorable 
to the State, the State only showed McDaniel briefly possessed the sto- 
len property up to two weeks after the breaking and entering occurred. 
McDaniel’s conviction therefore rested only upon her brief possession 
of the stolen property that she was instructed to transport for another, 
specifically her employer Nichols. 


This Court has warned that “[t]he applicability of the doctrine of the 
inference of guilt derived from the recent possession of stolen goods 
depends upon the circumstance and character of the possession.” State 
v. Weinstein, 224 N.C. 645, 650, 31 S.E.2d 920, 924 (1944). Although 
McDaniel admitted to temporarily possessing the stolen property, the 
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possession was under a unique circumstance and character due to 
McDaniel’s employment status. “It is not sufficient to charge [the stolen 
property] to be the property of one who is a mere servant, although he may 
have had actual possession at the time of the larceny.” State v. Greene, 
289 N.C. 578, 584, 223 S.E.2d 365, 369 (1976) (quoting State v. Jenkins, 78 
N.C. 478, 479 (1878)); see also State v. Campbell, 810 S.E.2d 803, 819 (N.C. 
Ct. App. 2018) (“[A]n employee in possession of property on behalf of the 
employer does not have a sufficient ownership interest in the property.”). 
It is essential to understand the legal implications of the fact that McDaniel 
was an employee of Nichols’, and that she was acting under his direc- 
tion when she transported the property.! Here, because McDaniel was 
a mere employee of Nichols’ and acting under his directive when she 
transported the property, her possession was not that of herself but of 
her employer. See Greene, 289 N.C. at 584, 223 S.E.2d at 369 (“his posses- 
sion is the possession of his master.”) (quoting Jenkins, 78 N.C. at 479). 


In addition to possessing stolen property, the second element of the 
doctrine requires that the defendant have “the power and intent to con- 
trol the goods.” Maines, 301 N.C. at 674, 273 S.E.2d at 293 (citations 
omitted) (emphasis added). Contrary to the majority’s view, McDaniel 
lacked the intent to control the stolen property. Instead, evidence 
showed that subsequent to Nichols’ orders, McDaniel transported the 
items from 50 Woody street to 24 Ridge Street, a house a short distance 
away. Proof of McDaniel’s lack of intent to possess the property was 
present after she unloaded the property because she failed to return to 
the residence to take possession and control of the items. Evidence fur- 
ther showed that McDaniel had no affiliation to the residence where she 
unloaded the property and was not present when the items were discov- 
ered. The State failed to offer any evidence to contradict McDaniel’s ver- 
sion of events and McDaniel never gave conflicting stories concerning 
the property to law enforcement. Cf. State v. May, 292 N.C. 644, 659-60, 
235 S.E.2d 178, 188 (1977) Gudgment of nonsuit properly denied where 
“It]he State’s evidence is sufficient to contradict and rebut defendant’s 
exculpatory statement, and casts great doubt upon the credibility of 
defendant’s statement.”). 


The majority today holds that in this case, defendant’s recent pos- 
session of stolen property alone is sufficient to support a conviction for 
breaking and entering and larceny after breaking and entering. However, 





1. Similarly, a pawn shop owner is not guilty of larceny through the doctrine of 
recent possession if she has possession of stolen goods that were pawned. Instead, the 
State places regulations on pawn shop owners “to prevent unlawful property transactions 
[ ] in stolen property.” N.C.G.S. § 66-386(1) (2012). 
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“[p]roof of a defendant’s recent possession of stolen property, standing 
alone, does not shift the burden of proof to the defendant.” Maines at 
674, 273 S.E.2d at 293. Because the State failed to come forward with 
substantial evidence that McDaniel had exclusive possession over the 
stolen property with the power and intent to control the items, the Court 
of Appeals’ decision should be affirmed. 


STATE OF NORTH CAROLINA 
v. 
BILLY DEAN MORGAN 


No. 150A18 
Filed 16 August 2019 


Probation and Parole—revocation—after expiration—no finding 
of good cause 
The trial court erred by revoking defendant’s probation without 
a finding that good cause for doing so existed. The trial court’s judg- 
ment contained no findings referencing the existence of good cause, 
and the record was devoid of any indication that the trial court 
was aware that defendant’s probationary term had expired when it 
entered its judgments. The case was remanded for a determination 
of good cause because the Supreme Court was unable to determine 
from the record that no evidence existed that would allow a deter- 
mination of good cause. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 814 S.E.2d 843 (N.C. Ct. App. 
2018), affirming in part and vacating and remanding in part judgments 
entered on 9 September 2016 by Judge Jeffrey P. Hunt in Superior Court, 
McDowell County. Heard in the Supreme Court on 8 April 2019. 


Joshua H. Stein, Attorney General, by Brenda Eaddy, Assistant 
Attorney General, for the State. 


Glenn Gerding, Appellate Defender, by Sterling Rozear, Assistant 
Appellate Defender, for defendant-appellant. 


DAVIS, Justice. 
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The issue before us in this case is whether a trial court is permit- 
ted to revoke a defendant’s probation after his probationary period has 
expired without making a finding of fact that good cause exists to do so 
under the circumstances. Because we conclude that such a finding is 
statutorily required, we reverse the decision of the Court of Appeals and 
remand this matter for further proceedings. 


Factual and Procedural Background 


On 20 May 2013, defendant Billy Dean Morgan was indicted by a 
McDowell County Grand Jury on two counts of assault with a deadly 
weapon inflicting serious injury. A hearing was held in Superior Court, 
McDowell County on 28 August 2013 before the Honorable J. Thomas 
Davis at which defendant pled no contest to those charges. The court 
sentenced him to consecutive terms of twenty-nine to forty-seven 
months of imprisonment, suspended the sentences, and placed him on 
supervised probation for thirty-six months. 


Defendant’s probation officer, Christopher Poteat, filed violation 
reports on 12 May 2016 alleging that defendant had willfully violated the 
terms of his probation by (1) failing to report to Officer Poteat; (2) fail- 
ing to pay money owed to the clerk of superior court; (3) failing to pay 
probation supervision fees; and (4) committing a new criminal offense. A 
warrant for defendant’s arrest for felony probation violations was issued 
on that same date. On 23 May 2016, Officer Poteat filed an additional 
violation report in which he asserted that defendant had absconded his 
probation. Defendant was subsequently arrested for violating terms of 
his probation. 


Defendant’s probationary term expired on 28 August 2016. Twelve 
days later, a hearing was held in Superior Court, McDowell County 
before the Honorable Jeffrey P. Hunt. At the hearing, defendant’s coun- 
sel admitted that defendant had “violated probation by failing to report, 
failing to pay money and supervision fees, and being convicted of a 
new crime while on probation and absconding.” Officer Poteat testi- 
fied that defendant had missed two consecutive appointments with him 
in May 2015. He further stated that defendant “started going downhill” in 
October 2015 and “missed appointments on November 10, February 3, 
and February 29 that all had to be rescheduled.” 


In addition, Officer Poteat testified that defendant had been admit- 
ted to Grace Hospital on 29 March 2016 and remained in that facility’s 
mental health ward until 19 April. According to Officer Poteat, defen- 
dant did not contact him until 1 May, which was twelve days after his 
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release from the hospital. On that date, Officer Poteat instructed defen- 
dant to report to him the following Wednesday. When defendant failed to 
show up for that appointment, Officer Poteat filed the 23 May probation 
violation report alleging that he had absconded. 


Defendant did not testify on his own behalf at the 9 September 2016 
hearing, but his counsel informed the trial court that his mental health 
problems had worsened in May 2015 when his ten-year-old son was 
removed from his custody. Defense counsel further stated that defen- 
dant was able to comply with the terms of his probation when he was 
taking his medication. Defense counsel asked the court to grant a con- 
tinuance to give defendant, who was then employed, a chance to pay 
his outstanding probation fees. In response, the trial court stated: “No, I 
am going to revoke his probation for absconding and for the conviction. 
He will do the sentences that were imposed by the original judgments.” 


On that same date, the trial court entered judgments using AOC Form 
CR-607 revoking defendant’s probation and activating his suspended sen- 
tences. The judgments contained the following pertinent findings: 


The defendant is charged with having violated specific 
conditions of the defendant’s probation as alleged in the 
. .. Violation Report(s) on file herein, which is incorpo- 
rated by reference. 


The condition(s) violated and the facts of each viola- 
tion are as set forth... in Paragraph(s) 1 of the Violation 
Report or Notice dated 05/23/2016 [and] in Paragraph(s) 
1-4 of the Violation Report or Notice dated 05/12/2016. 


The Court may revoke defendant’s probation . . . for the 
willful violation of the condition(s) that he/she not com- 
mit any criminal offense... or abscond from supervision[.] 


The judgments concluded as follows: 


Based upon the Findings of Fact set out on the reverse 
side, the Court concludes that the defendant has violated 
a valid condition of probation upon which the execution 
of the active sentence was suspended, and that continu- 
ation, modification or special probation or criminal con- 
tempt is not appropriate, and the Court ORDERS that the 
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defendant’s probation be revoked, that the suspended sen- 
tence be activated, and the defendant be imprisoned[.] 


On 16 September 2016, defendant filed a handwritten pro se “Inmate 
Grievance/Request Form” with the McDowell County Jail indicating his 
intention to appeal from the 9 September judgments. Defendant’s filing, 
however, failed to specifically identify both the rulings from which his 
appeal was being taken and the court to which he intended to appeal. 
Defendant’s appellate counsel filed a petition for writ of certiorari with 
the Court of Appeals on 30 May 2017 requesting “review of the judg- 
ments and orders of the McDowell County Superior Court.” The Court 
of Appeals determined that defendant had failed to file a legally valid 
notice of appeal but allowed his petition for certiorari. 


In seeking relief from the trial court’s judgments before the Court of 
Appeals, defendant argued that the court erred by revoking his proba- 
tion after the expiration of his thirty-six-month probationary period by 
failing to make a specific finding that it was doing so for “good cause 
shown and stated” as required by N.C.G.S. § 15A-1344(f)(8). State 
v. Morgan, 814 S.E.2d 843, 847 (N.C. Ct. App. 2018). The majority in the 
Court of Appeals rejected this contention, citing that court’s earlier deci- 
sion in State v. Regan, 253 N.C. App. 351, 800 S.E.2d 436 (2017), in which 
it concluded that N.C.G.S. § 15A-1344(f)(8) does not require trial courts 
to make any specific findings of good cause shown in order to properly 
revoke a defendant’s probation after the expiration of his probation- 
ary term. Id. at 357, 800 S.E.2d at 440. In Regan, the Court of Appeals 
determined that a finding of good cause could be inferred from the tran- 
script of the defendant’s probation violation hearing and the judgments 
entered by the court. See id. at 358, 800 S.E.2d at 440-41 (“Both the 
transcript of the probation violation hearing and the judgments entered 
reflect that the trial court considered the evidence and found good cause 
to revoke Defendant’s probation.”). 


Noting that it was bound by its prior decision in Regan, Morgan, 
814 S.E.2d at 847, the Court of Appeals majority held that the trial court 
did not err by revoking defendant’s probation after the expiration of his 
probationary term, concluding that: 


[A]t the hearing, defendant admitted all of the State’s alle- 
gations. After hearing from Officer Poteat and defendant’s 
attorney, the trial court announced its decision to “revoke 
his probation for absconding and for the conviction.” 
Consequently, “[b]oth the transcript of the probation vio- 
lation hearing and the judgments entered reflect that the 
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trial court considered the evidence and found good cause 
to revoke” defendant’s probation. 


Id. at 848 (quoting Regan, 253 N.C. App. at 358, 800 S.E.2d at 440-41).! 


In a dissenting opinion, Chief Judge McGee asserted that Regan was 
both in conflict with this Court’s decision in State v. Bryant, 361 N.C. 
100, 637 S.E.2d 532 (2006), and inconsistent with the text of N.C.G.S. 
§ 15A-1344(f). Morgan, 814 S.E.2d at 851-53. (McGee, C.J., dissenting). 
For these reasons, Chief Judge McGee would have held that “the trial 
court was required to make a finding of fact that the State demonstrated 
‘for good cause shown and stated that [Defendant’s] probation should 
be... revoked.’ ” Id. at 853 (alterations in original) (quoting N.C.G.S. 
§ 15A-1344(f)(8)). Defendant appealed as of right to this Court based 
upon the dissent. 


Analysis 


The issue for resolution in this appeal is whether the Court of 
Appeals erred by affirming the trial court’s revocation of defendant’s 
probation without making a specific finding that good cause existed to 
do so despite the expiration of his probationary period. For the reasons 
set out below, we conclude that the trial court’s order failed to comply 
with N.C.G.S. § 15A-1344(f)(8). 


This Court has made clear that a trial court “may, at any time during 
the period of probation, require defendant to appear before it, inquire 
into alleged violations of the conditions, and, if found to be true, place 
the suspended sentence into effect.” State v. Camp, 299 N.C. 524, 527, 
263 S.E.2d 592, 594 (1980) (citations and emphasis omitted). But the 
trial court “may not do so after the expiration of the period of probation 
except as provided in G.S. 15A-1344(f).” Id. at 527, 263 S.E.2d at 594 
(citations and emphasis omitted). 


Section 15A-1344(f) provides, in pertinent part: 


(f) Extension, Modification, or Revocation after 
Period of Probation. — The court may extend, modify, or 
revoke probation after the expiration of the period of pro- 
bation if all of the following apply: 





1. The Court of Appeals also vacated a civil judgment for costs and attorneys’ fees 
that had been entered against defendant by the trial court based on its determination that 
defendant was not provided notice and an opportunity to be heard on the final amount of 
attorneys’ fees awarded. Morgan, 814 S.E.2d at 849. This portion of the Court of Appeals’ 
opinion, however, is not currently before us. 
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(1) Before the expiration of the period of probation 
the State has filed a written violation report with 
the clerk indicating its intent to conduct a hearing 
on one or more violations of one or more condi- 
tions of probation. 


(2) The court finds that the probationer did violate 
one or more conditions of probation prior to the 
expiration of the period of probation. 


(3) The court finds for good cause shown and stated 
that the probation should be extended, modified, 
or revoked. 


N.C.G.S. § 15A-1344(f) (2017). 


It is axiomatic that “[w]hen construing legislative provisions, this 
Court looks first to the plain meaning of the words of the statute itself.” 
State v. Ward, 364 N.C. 157, 160, 694 S.E.2d 729, 731 (2010) (citation 
omitted). “When the language of a statute is clear and without ambiguity, 
it is the duty of this Court to give effect to the plain meaning of the stat- 
ute, and judicial construction of legislative intent is not required.” Diaz 
v. Div. of Soc. Servs., 360 N.C. 384, 387, 628 S.E.2d 1, 3 (2006) (citation 
omitted); see also State v. Beck, 359 N.C. 611, 614, 614 S.E.2d 274, 277 
(2005) (“If the statutory language is clear and unambiguous, the court 
eschews statutory construction in favor of giving the words their plain 
and definite meaning.” (citation omitted)). 


We are further guided in our decision by the canon of statutory con- 
struction that a statute may not be interpreted “in a manner which would 
render any of its words superfluous.” State v. Coffey, 336 N.C. 412, 417, 
444 §.E.2d 431, 434 (1994) (citations omitted). This Court has repeat- 
edly held that “a statute must be considered as a whole and construed, 
if possible, so that none of its provisions shall be rendered useless or 
redundant. It is presumed that the legislature intended each portion to 
be given full effect and did not intend any provision to be mere surplus- 
age.” Porsh Builders, Inc. v. City of Winston-Salem, 302 N.C. 550, 556, 
276 S.E.2d 443, 447 (1981) (citations omitted). 


In State v. Bryant, this Court construed language in a prior version 
of N.C.G.S. § 15A-1344(f) in connection with the revocation of a defen- 
dant’s probation following the expiration of her probationary period. 
At the time Bryant was decided, N.C.G.S. § 15A-1344(f) provided, 
in relevant part: 
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(f) Revocation after Period of Probation. — The court 
may revoke probation after the expiration of the period of 
probation if: 


(1) Before the expiration of the period of probation 
the State has filed a written motion with the clerk 
indicating its intent to conduct a revocation hear- 
ing; and 


(2) The court finds that the State has made 
reasonable effort to notify the probationer and 
to conduct the hearing earlier. 


N.C.G.S. § 154-1344(f) (2005) (emphasis added) (amended 2008). 


In Bryant, the trial court activated the defendant’s suspended sen- 
tence seventy days after the expiration of her period of probation “with- 
out making a finding that the State had exerted reasonable efforts to 
conduct a hearing before the expiration of the probationary period.” 
361 N.C. at 104-05, 637 S.E.2d at 536. On appeal to this Court, the State 
argued that, despite the absence of an express finding of fact on that 
issue, the record contained evidence that would have supported such a 
finding and that, as a result, the order was in compliance with N.C.G.S. 
§ 15A-1344(f). Id. at 103, 637 S.E.2d at 535. 


We rejected the State’s argument and held that the statutory lan- 
guage “[t]he court finds” contained in N.C.G.S. § 15A-1344(f)(2) required 
the trial court to make a specific finding of fact. Id. at 104-05, 637 S.E.2d 
at 536. We further held that this requirement was not satisfied simply 
because evidence existed in the record that could have supported such 
a finding. Jd. at 103-04, 637 S.E.2d at 534-35. We explained our reason- 
ing as follows: 


In analyzing this statute, we use accepted principles of 
statutory construction by applying the plain and definite 
meaning of the words therein, as the language of the stat- 
ute is clear and unambiguous. The statute unambiguously 
requires the trial court to make a judicial finding that the 
State has made a reasonable effort to conduct the proba- 
tion revocation hearing during the period of probation set 
out in the judgment and commitment. 


The State argues that the unsworn remarks of defen- 
dant’s counsel, along with the scheduled hearing date 
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noticed on defendant’s probation violation report, satisfy 
the statutory requirement. ... Although this argument is 
creative, it is contrary to the explicit statutory require- 
ment that “the court find . . . the State has made reason- 
able effort to notify the probationer and to conduct the 
hearing earlier.” The statute makes no exception to this 
finding of fact requirement based upon the strength of the 
evidence in the record. 


Id. at 102-03, 637 S.E.2d at 534-35 (footnote and internal citations 
omitted). 


We addressed a similar issue in State v. Coltrane, 307 N.C. 511, 299 
8.E.2d 199 (1983), in which the trial court revoked the defendant’s pro- 
bation without affording her the opportunity to confront adverse wit- 
nesses at the probation revocation hearing. Jd. at 513, 299 S.E.2d at 201. 
The controlling statute stated that a defendant at a probation revocation 
hearing is entitled to “confront and cross-examine adverse witnesses 
unless the court finds good cause for not allowing confrontation.” Id. 
at 513, 299 S.E.2d at 201 (emphasis added). Because “[n]o findings were 
made [by the trial court] that there was good cause for not allowing 
confrontation,” we held that the trial court failed to comply with this 
statutory requirement and therefore reversed the decision of the Court 
of Appeals affirming the trial court’s revocation order. Id. at 516, 299 
8.E.2d at 202. 


In the present case, it is undisputed that the trial court’s 9 September 
2016 judgments contained no findings referencing the existence of good 
cause to revoke defendant’s probation despite the expiration of his 
probationary term. Indeed, the record is devoid of any indication that 
the trial court was even aware that defendant’s probationary term had 
already expired when it entered its judgments. 


We conclude that both the plain language of N.C.G.S. § 15A-1344(f)(8) 
and our prior decisions in Bryant and Coltrane compel the conclusion 
that the trial court erred by activating defendant’s sentences without 
first making such a finding. While Bryant and Coltrane concerned differ- 
ent statutory provisions than the one at issue here, both cases support 
the proposition that when the General Assembly has inserted the phrase 
“the court finds” in a statute setting out the exclusive circumstances 
under which a defendant’s probation may be revoked, the specific find- 
ing described in the statute must actually be made by the trial court and 
such a finding cannot simply be inferred from the record. See Bryant, 
361 N.C. at 102-03, 637 S.E.2d at 534-35; Coltrane, 307 N.C. at 516, 299 
S.E.2d at 202. 
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Our conclusion fully comports with the principles of statutory 
construction set out above. Were we to hold, as the State argues, that 
N.C.G.S. § 15A-1344(f)(8) does not require a specific finding of good 
cause to revoke a defendant’s probation after his probationary period 
has ended as long as the court has found that the defendant violated a 
condition of probation, subsection (f)(8) would be rendered superflu- 
ous. Subsection (f)(2) of N.C.G.S. § 154-1344 makes clear that in order 
to revoke a defendant’s probation following the expiration of his proba- 
tionary term, the trial court must first make a finding that the defendant 
did violate a condition of his probation. After making such a finding, 
trial courts are then required by subsection (f)(38) to make an additional 
finding of “good cause shown and stated” to justify the revocation of 
probation even though the defendant’s probationary term has expired. 


Thus, by contending the trial court’s determination that defendant 
did, in fact, violate conditions of his probation simultaneously satisfied 
subsections (f)(2) and (f)(3), the State incorrectly conflates two sepa- 
rate and distinct findings that must be made by the trial court under 
these circumstances. As such, the State’s argument is inconsistent with 
well-settled rules for interpreting statutes. See, e.g., Lunsford v. Mills, 
367 N.C. 618, 628, 766 S.E.2d 297, 304 (2014) (“[I]t is a fundamental prin- 
ciple of statutory interpretation that courts should ‘evaluate [a] statute 
as a whole and... not construe an individual section in a manner that 
renders another provision of the same statute meaningless.’ ” (altera- 
tions in original) (quoting Polaroid Corp. v. Offerman, 349 N.C. 290, 297, 
507 S.E.2d 284, 290 (1998), cert. denied, 526 U.S. 1098 (1999), abrogated 
on other grounds by Lenox, Inc. v. Tolson, 353 N.C. 659, 548 S.E.2d 513 
(2001)); Coffey, 336 N.C. at 418, 444 S.E.2d at 434 (“We construe each 
word of a statute to have meaning, where reasonable and consistent 
with the entire statute, because ‘[i]t is always presumed that the legis- 
lature acted with care and deliberation ....’ ” (alterations in original) 
(quoting State v. Benton, 276 N.C. 641, 658, 174 S.E.2d 793, 804 (1970)). 
To the extent Regan holds that an express finding of good cause shown 
and stated is not required by N.C.G.S. § 15A-1344(f)(3), that portion of 
Regan is overruled. 


Having determined that the Court of Appeals erred in affirming the 
trial court’s 9 September 2016 judgments, the only remaining question 
is whether remand to the trial court is appropriate for it to determine 
whether good cause exists to revoke defendant’s probation despite the 
expiration of his probationary period and, if so, to make an appropri- 
ate finding of fact as required by subsection (f)(3). We stated in Bryant 
that “[iJn the absence of statutorily mandated factual findings, the trial 
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court’s jurisdiction to revoke probation after expiration of the proba- 
tionary period is not preserved.” Bryant, 361 N.C. at 103, 637 S.E.2d at 
534. We further noted, however, that “[o]rdinarily[ ] when [there is a 
failure] to make a material finding of fact . . ., the case must be remanded 
... for a proper finding.” Jd. at 104, 637 S.E.2d at 535 (first, third, fourth, 
and fifth alterations in original) (quoting N.C. Dep’t of Env’t & Nat. Res. 
v. Carroll, 358 N.C. 649, 674, 599 S.E.2d 888, 904 (2004)). 


In Bryant, after determining that the trial court had failed to comply 
with the requirements of N.C.G.S. § 15A-1344(f), we proceeded to deter- 
mine whether the record contained sufficient evidence to permit the 
necessary finding of “reasonable efforts” by the State to have conducted 
the probation revocation hearing earlier. Jd. at 104, 637 S.E.2d at 535-36. 
Noting that the record was “devoid of any persuasive evidence as to why 
there was more than a two-month delay in conducting [the] probation 
revocation hearing,” we concluded that “remand is not a proper remedy 
. .. because the record lacks sufficient evidence to support such a find- 
ing.” Id. at 104, 637 S.E.2d at 535-36. 


In the present case, conversely, we are unable to say from our review 
of the record that no evidence exists that would allow the trial court 
on remand to make a finding of “good cause shown and stated” under 
subsection (f)(3). Accordingly, we remand this matter to the Court of 
Appeals for further remand to the trial court for a finding of whether 
good cause exists to revoke defendant’s probation despite the expira- 
tion of his probationary period and—assuming good cause exists—to 
make a finding in conformity with N.C.G.S. § 15A-1344(f)(3). 


Conclusion 


For the reasons stated above, we reverse the decision of the Court 
of Appeals and remand this case to the Court of Appeals for further 
remand to the superior court for proceedings not inconsistent with 
this opinion. 


REVERSED AND REMANDED. 
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STATE OF NORTH CAROLINA 
v. 
SHELLEY ANNE OSBORNE 


No. 355PA18 
Filed 16 August 2019 


1. Criminal Law—sufficiency of evidence—all evidence consid- 
ered—clarification of prior case law 
The Supreme Court clarified that its opinion in State v. Ward, 
364 N.C. 133 (2010), involved the issue of admissibility rather than 
sufficiency of evidence. When considering the sufficiency of the evi- 
dence to support a criminal conviction, it does not matter whether 
any (even all) of the record evidence should not have been admitted. 
In other words, all of the evidence—regardless of its admissibility— 
must be considered when determining whether there was sufficient 
evidence to support a criminal conviction. In addition, the Supreme 
Court disapproved of the portion of the Court of Appeals dissent- 
ing opinion adopted by the Supreme Court in State v. Llamas- 
Hernandez, 363 N.C. 8 (2009), that suggested that the lack of expert 
testimony identifying the substance in this case as heroin means 
that the trial court erred by denying defendant’s motion to dismiss 
for insufficient evidence. 


2. Drugs—sufficiency of evidence—possession of heroin—all 
admitted evidence considered 
The trial court did not err by denying defendant’s motion 
to dismiss a charge of possession of heroin for insufficiency of 
the evidence where the evidence admitted at trial showed that 
defendant told an investigating officer that she had ingested heroin, 
that several investigating officers identified the substance seized in 
defendant’s hotel room as heroin, and that the substance field-tested 
positive for heroin twice. This and all other record evidence, when 
considered in its entirety and without regard to the admissibility 
of any evidence, was sufficient to show that the substance at issue 
was heroin. 


Justice EARLS concurring. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 821 S.E.2d 268 (N.C. Ct. App. 
2018), vacating in part and finding no error in part in judgments entered 
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on 21 February 2017 by Judge Edwin G. Wilson, Jr. in Superior Court, 
Randolph County. Heard in the Supreme Court on 29 May 2019 in ses- 
sion in the State Capitol Building in the City of Raleigh. 


Joshua H. Stein, Attorney General, by Derrick C. Mertz, Special 
Deputy Attorney General, for the State-appellant. 


Meghan Adelle Jones for defendant-appellee. 


ERVIN, Justice. 


The issue before the Court in this case is whether the Court of 
Appeals erroneously determined that the trial court erred by denying 
defendant Shelley Anne Osborne’s motion to dismiss a charge of pos- 
session of heroin for insufficiency of the evidence. After careful con- 
sideration of the record in light of the applicable law, we reverse the 
decision of the Court of Appeals and remand this case to the Court of 
Appeals for consideration of defendant’s remaining challenge to the trial 
court’s judgment. 


I. Factual Background 





A. Substantive Facts 


On 17 November 2014, officers of the Archdale Police Department 
responded to a call emanating from a local Days Inn hotel, in which 
they found defendant; a second woman; and defendant’s two children, 
who appeared to be approximately four and five years old. According 
to Officer Jeffrey Harold Allred, the Archdale Days Inn is a place where 
“it’s easier for people that want to do those types of things — prostitution, 
drugs — to — to get a room” given the hotel’s cheap rates. Officer Jeremy 
Paul Flinchum testified that he had seen heroin, which he described as a 
grayish-tan or white rock, in the past and that he had responded to eight 
to ten heroin overdose calls during his law enforcement career. 





After arriving at the Days Inn, Officer Flinchum found defendant, 
who was “unresponsive,” “turning blue” around her face and lips, and 
having difficulty breathing, in a hotel room bathroom. Upon regaining 
consciousness, defendant “confirm[ed] to [Officer Flinchum] that she 
had ingested heroin.” According to Officer Flinchum, investigating offi- 
cers found “a syringe that had been thrown over the balcony into the 
parking lot”; syringes in the hotel room’s refrigerator; two spoons, which 
are objects “used in part of the process of making the rock into a fluid 
substance to introduce to the body,” one of which had a “residue”; and 
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“some heroin,” which took a “rock form,” had “a white, grayish color,” 
and reacted positively when field-tested for the presence of heroin. 
Similarly, Officer Allred testified, without objection, that the substance 
seized from defendant’s hotel room appeared to be heroin and that para- 
phernalia like that discovered in defendant’s hotel room was typically 
used to ingest heroin. Officer Phillip Patton Love also testified, without 
objection, that, following his entry into defendant’s hotel room, he col- 
lected “the rock heroin” that was found at the scene and that syringes 
and burnt spoons are “normal stuff you see when we . . . show up at 
overdoses that are dealing with heroin.” Officer Flinchum conducted a 
second field test of the substance found in defendant’s hotel room in the 
presence of the jury and testified, without objection, that the test was 
positive for the presence of heroin. 


B. Procedural History 





On 14 September 2015, the Randolph County grand jury returned 
bills of indictment charging defendant with possession of heroin and 
two counts of misdemeanor child abuse. The charges against defendant 
came on for trial before the trial court and a jury at the 20 February 2017 
criminal session of the Superior Court, Randolph County. 


At the close of the State’s case, defendant unsuccessfully moved to 
dismiss the heroin possession charge for insufficiency of the evidence, 
arguing, in part, that the State was required, in accordance with this 
Court’s decision in State v. Ward, 364 N.C. 133, 147, 694 S.E.2d 738, 747 
(2010), to establish the identity of the substance that defendant alleg- 
edly possessed using a chemical test and that “a visual inspection is 
not enough” to support a determination that the substance in question 
was heroin. After resting without presenting any evidence, defendant 
renewed her dismissal motion, which the trial court again denied. 


On 21 February 2017, the jury returned verdicts finding defendant 
guilty as charged. Based upon the jury’s verdicts, the trial court entered 
a judgment sentencing defendant to a term of six to seventeen months 
imprisonment based upon her conviction for possessing heroin and a 
second judgment sentencing defendant to a consecutive term of sixty 
days imprisonment based upon her consolidated convictions for mis- 
demeanor child abuse. However, the trial court suspended defendant’s 
sentences for a period of twenty-four months and placed defendant on 
supervised probation subject to the usual terms and conditions of pro- 
bation and the special condition that defendant participate in drug treat- 
ment. Defendant noted an appeal to the Court of Appeals from the trial 
court’s judgments. 
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In seeking relief from the trial court’s judgments before the Court 
of Appeals, defendant contended, among other things, that the trial 
court had erred by denying her motion to dismiss the heroin posses- 
sion charge on the grounds that the State had failed to present sufficient 
evidence to show that the substance that defendant allegedly possessed 
was heroin.! State v. Osborne, 821 S.E.2d 268, 270 (N.C. Ct. App. 2018). 
In determining that “the State’s evidence did not establish beyond 
a reasonable doubt that the seized substance was heroin,” id. at 272 
(citing Ward, 364 N.C. at 147, 694 S.E.2d at 747), the Court of Appeals 
held that the State was required under Ward to establish the identity 
of controlled substances using “some form of scientifically valid chemi- 
cal analysis” and that defendant could not be properly convicted of her- 
oin possession in the absence of such evidence, zd. at 269-70 (quoting 
Ward, 364 N.C. at 147, 694 S.E.2d at 747). Because defendant “did not 
identify the seized substance as heroin” and, instead, “told the officers 
that she had ingested heroin,” the Court of Appeals held that this case 
was distinguishable from cases upholding controlled substance-related 
convictions based upon the defendant’s admission to or presentation 
of evidence concerning the identity of the substance in question. Jd. at 
271 (describing State v. Nabors, 365 N.C. 306, 718 S.E.2d 623 (2011), and 
State v. Williams, 367 N.C. 64, 744 S.E.2d 125 (2013), as holding “that a 
defense witness’s in-court testimony identifying a substance as cocaine 
was sufficient to overcome a motion to dismiss even in the absence of 
forensic analysis,” and describing State v. Ortiz-Zape, 367 N.C. 1, 743 
S.E.2d 156 (2013), as holding “that an officer’s testimony concerning the 
defendant’s out-of-court identification of the substance as cocaine, com- 
bined with the officer’s own testimony that the substance appeared to 
be cocaine, was sufficient to survive a motion to dismiss”). The Court of 
Appeals observed that it had attempted “to synthesize this line of cases 
into a coherent rule of law” in State v. Bridges, 810 S.E.2d 365 (N.C. Ct. 
App.), disc. rev. denied, 371 N.C. 339, 813 S.E.2d 856 (2018), in which a 
police officer’s unobjected to testimony that the defendant had made an 
extrajudicial admission that she had “a bagg[ie] of meth hidden in her 
bra” and that he had located such a baggie in her bra sufficed to sup- 
port the denial of a motion to dismiss for insufficiency of the evidence. 
For this reason, the Court of Appeals expressed its “reluctan[ce] to fur- 
ther expand the Bridges holding to apply in cases where the defendant 
did not actually identify the seized substance” given the likelihood that 





1. In addition, defendant argued that the trial court had plainly erred by admitting 
certain evidence identifying the substance located in the hotel room as heroin. As a result 
of its decision to vacate defendant’s conviction on sufficiency of the evidence grounds, the 
Court of Appeals did not reach defendant’s evidentiary claim. 
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such a holding would “eliminate the need for scientifically valid chemi- 
cal analysis in many — perhaps most — drug cases” and undermine 
this Court’s decision in Ward. Osborne, 821 S.E.2d at 271. Employing 
this logic,” the Court of Appeals held that, given the State’s concession 
that it had failed to present evidence of a “scientifically valid chemical 
analysis identifying the seized substance as heroin,” the State had not 
“establish[ed] beyond a reasonable doubt that the seized substance was 
heroin” and that the trial court had erred by denying defendant’s motion 
to dismiss for insufficiency of the evidence. Id. at 272 (citing Ward, 364 
N.C. at 147, 694 S.E.2d at 747). As a result, the Court of Appeals vacated 
the trial court’s judgment stemming from defendant’s heroin possession 
conviction. Jd. This Court granted the State’s petition seeking discre- 
tionary review of the Court of Appeals’ decision. 


Il. Substantive Legal Analysis 





In seeking to persuade us to reverse the Court of Appeals’ decision, 
the State argues that, had the Court of Appeals viewed the admitted 
evidence in the light most favorable to the State, as decisions such as 
State v. Mann, 355 N.C. 294, 301, 560 S.E.2d 776, 781 (2002), and State 
v. Robbins, 309 N.C. 771, 774-75, 309 S.E.2d 188, 190 (1983), require, 
it would have determined that the field “tests correctly and chemically 
confirmed the substance’s identity as heroin.” In the State’s view, the 
Court of Appeals “ignore[d] the field tests” and violated a “long standing 
maxim,” articulated by this Court in State v. Vestal, 278 N.C. 561, 567, 
180 S.E.2d 755, 760 (1971), that courts consider “incompetent evidence 
which has been admitted . . . as if it were competent” in determining the 
sufficiency of the evidence to support a defendant’s conviction. Relying 
upon State v. Lane, 365 N.C. 7, 27, 707 S.E.2d 210, 223 (2011), and State 
v. McCraw, 300 N.C. 610, 618-19, 268 S.E.2d 173, 178 (1980), the State 
contends that defendant’s failure to object to the admission of the field 
tests at trial rendered the results of those tests “properly considered by 
the jury” and relieved the State of any need to show that the tests were 
“a sufficiently valid or reliable method of identifying heroin.” According 
to the State, it “did not dispute whether — let alone concede that — a 
chemical field test for the presence of heroin was not a scientifically 
valid chemical analysis,” as it “had no need to do so.” 


In addition, the State contends that, even if the field tests did not, 
standing alone, suffice to identify the substance that defendant allegedly 
possessed, the evidence, when viewed in its entirety, “was nevertheless 





2. The Court of Appeals noted that “this issue is unsettled and may merit further 
review in our Supreme Court.” Osborne, 821 S.E.2d at 270. 
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sufficient to establish the substance’s identity as heroin.” In support 
of this assertion, the State notes that Ward addressed the issue of the 
admissibility of evidence concerning the identity of a controlled sub- 
stance rather than the sufficiency of the evidence to support a convic- 
tion and is not, for that reason, relevant to the issue that is before the 
Court in this case. On the contrary, the State asserts that the sufficiency 
of the evidence to establish the identity of the substance that defen- 
dant allegedly possessed should be decided based upon our decision in 
Nabors, 365 N.C. at 313, 718 S.E.2d at 627, in which the testimony of one 
of the defendant’s witnesses identifying the substance that the defen- 
dant allegedly possessed with the intent to sell or deliver as cocaine 
sufficed to preclude allowance of a motion to dismiss for insufficiency 
of the evidence. In the State’s view, defendant’s admission to the investi- 
gating officers that she had ingested heroin, like the testimony at issue in 
Nabors, was sufficient to support defendant’s heroin possession convic- 
tion. According to the State, “[s]o long as an oral admission works as a 


” es 


proper method of identification,” “it should do so here” as well. 


In seeking to persuade us to affirm the Court of Appeals’ decision, 
defendant argues that, in order to convict a person of possessing a con- 
trolled substance, the State must prove the identity of the substance in 
question by adducing evidence of a scientifically valid chemical analysis 
performed by a person with expertise in interpreting the results of such 
an analysis. In support of this argument, defendant relies upon the fact 
that heroin is defined in N.C.G.S. § 90-89(2)(j) “in terms of its chemical 
composition.” In defendant’s view, the use of a definition like that set 
out in N.C.G.S. § 90-89(2)(j) implies, given the logic utilized in Ward, 
364 N.C. at 1438-44, 694 S.E.2d at 744, “the necessity of performing a 
chemical analysis to accurately identify controlled substances before 
the criminal penalties in [Section] 90-95 are imposed.” Similarly, defen- 
dant contends that State v. Llamas-Hernandez, 189 N.C. App. 640, 652, 
659 S.E.2d 79, 86 (2008) (Steelman, J., concurring, in part, and dissent- 
ing, in part), rev’d per curiam for reasons stated in dissent, 363 N.C. 8, 
673 S.E.2d 658 (2009), clearly indicates that expert testimony is required 
to establish that the substance that the defendant had been charged with 
possessing is, in fact, a controlled substance. 


In addition, defendant directs our attention to State v. McKinney, 
288 N.C. 113, 118-19, 215 S.E.2d 578, 582 (1975), and State v. Board, 296 
N.C. 652, 658-59, 252 S.E.2d 803, 807 (1979), in which we reversed Court 
of Appeals decisions affirming convictions for distributing THC and 
possessing and distributing MDA, respectively, on the grounds that the 
State had failed to adduce sufficient evidence to establish the identity of 
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the substances in question. In defendant’s view, McKinney and Board 
stand for the proposition that a chemical analysis is necessary in order 
to establish the identity of a particular controlled substance. Similarly, 
defendant argues that our decision in Nabors does not control the out- 
come in this case given that the defendant in that case, who elicited 
evidence from one of his own witnesses that the substance that he alleg- 
edly both possessed and sold and delivered was cocaine, invited the 
error about which he sought to complain on appeal. In the same vein, 
defendant argues that in Williams, 367 N.C. at 69, 744 S.E.2d at 125, 
and Ortiz-Zape, 367 N.C. at 13-14, 743 S.E.2d 156, both of which relied 
upon Nabors in upholding controlled substance convictions on harm- 
less error grounds, the record contained evidence tending to show that 
the defendant had identified the relevant substance as cocaine. In this 
case, on the other hand, defendant did not present any evidence iden- 
tifying the substance that she was charged with possessing as heroin. 


In defendant’s view, the field tests performed by Officer Flinchum 
do not constitute acceptable methods for proving the identity of a con- 
trolled substance. In advancing this argument, defendant deduces that 
the tests in question were “color test reagents for the preliminary iden- 
tification of drugs” and directs our attention to a law review article and 
news reports stating that “[s]uch drug tests are subject to no regulation 
by acentral agency” and “routinely produce false positives.” In addition, 
defendant notes that the General Assembly has determined that evi- 
dence concerning the “actual alcohol concentration result” derived from 
the performance of a portable breath test cannot be utilized in determin- 
ing whether reasonable grounds exist for believing that an implied con- 
sent offense had been committed and argues that the enactment of the 
relevant statutory provision indicates that the field tests utilized in this 
case should not be deemed sufficient to support the denial of a motion 
to dismiss for insufficiency of the evidence. 


Finally, defendant argues that the other evidence upon which the 
State relied in order to identify the substance that defendant allegedly 
possessed as heroin, such as the testimony of Officers Flinchum, Allred, 
and Love that, in their opinion, the substance in question appeared to 
them to be heroin on the basis of a visual examination and defendant’s 
admission that she “had ingested heroin,” should not suffice to identify 
the substance that defendant was charged with possessing as heroin 
given that the testimony of the investigating officers did not rest upon 
scientifically reliable chemical tests admitted using expert testimony 
and that, unlike the situations at issue in Nabors and Williams, wit- 
nesses presented by defendant did not identify the substance that was 
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located in the hotel room and that formed the basis of the drug posses- 
sion charge as heroin. As a result, defendant urges us to affirm the Court 
of Appeals’ decision to overturn her heroin possession conviction. 


“Felonious possession of a controlled substance has two essential 
elements. The substance must be possessed and the substance must 
be knowingly possessed.” State v. Galaviz-Torres, 368 N.C. 44, 48, 772 
§.E.2d 434, 437 (2015) (quoting State v. Weldon, 314 N.C. 401, 403, 333 
S.E.2d 701, 702 (1985)). Put another way, in order “[t]o obtain a convic- 
tion for possession of a controlled substance, the State bears the bur- 
den of proving two elements beyond a reasonable doubt: (1) defendant 
possessed the substance; and (2) the substance was a controlled sub- 
stance.” State v. Harris, 361 N.C. 400, 403, 646 S.E.2d 526, 528 (2007) 
(citing N.C.G.S. § 90-95(a) (2005)). 


“In ruling on a motion to dismiss, the trial court need determine 
only whether there is substantial evidence of each essential element of 
the crime and that the defendant is the perpetrator.” State v. Winkler, 
368 N.C. 572, 574, 780 S.E.2d 824, 826 (2015) (quoting Mann, 355 N.C. at 
301, 560 S.E.2d at 781). Substantial evidence is the amount “necessary to 
persuade a rational juror to accept a conclusion.” Id. at 574, 780 S.E.2d 
at 826 (quoting Mann, 355 N.C. at 301, 560 S.E.2d at 781). In evaluating 
the sufficiency of the evidence to support a criminal conviction, the evi- 
dence must be considered “in the light most favorable to the State; the 
State is entitled to every reasonable intendment and every reasonable 
inference to be drawn therefrom.” Id. at 574, 780 S.E.2d at 826 (quot- 
ing State v. Powell, 299 N.C. 95, 99, 261 S.E.2d 114, 117 (1980)). In other 
words, if the record developed before the trial court contains “substan- 
tial evidence, whether direct or circumstantial, or a combination, ‘to 
support a finding that the offense charged has been committed and that 
the defendant committed it, the case is for the jury and the motion to 
dismiss should be denied.’ ” Jd. at 575, 780 S.E.2d at 826 (quoting State 
v. Golphin, 352 N.C. 364, 458, 533 S.E.2d 168, 229 (2000)). “Moreover, 
both competent and incompetent evidence that is favorable to the State 
must be considered by the trial court in ruling on a defendant’s motion to 
dismiss.” State v. Nabors, 365 N.C. at 312, 718 S.E.2d at 627 (citing State 
v. Israel, 353 N.C. 211, 216, 539 S.E.2d 633, 637 (2000)). 


In determining whether the evidence presented for the jury’s con- 
sideration was sufficient to identify the substance located in defendant’s 
hotel room as heroin, the Court of Appeals stated that “the question 
is not whether the State’s evidence was strong, but whether that evi- 
dence ‘establish[ed] the identity of the controlled substance beyond a 
reasonable doubt, ” Osborne, 821 S.E.2d at 271 (alteration in original) 
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(quoting Ward, 364 N.C. at 147, 694 S.E.2d at 747), and concluded that, 
“[a]pplying Ward here, the State’s evidence did not establish beyond a 
reasonable doubt that the seized substance was heroin,”? id. at 272 (cit- 
ing Ward, 364 N.C. at 147, 694 S.E.2d at 747)). In essence, the Court of 
Appeals accepted the validity of defendant’s argument that, according 
to Ward, the only evidence that can suffice to identify the substance 
that a defendant is charged with possessing, manufacturing, selling, 
or delivering as a controlled substance for sufficiency of the evidence 
purposes is a scientifically valid chemical analysis performed by a 
person with expertise in interpreting the results produced by such an 





3. The statement from the Court of Appeals’ decision quoted in the text can be read 
as suggesting, perhaps inadvertently, that an appellate court reviewing a sufficiency of the 
evidence claim is required to determine both that the record contains evidence tending to 
show the existence of each element of the charged offense and that the jury could reason- 
ably find the existence of each element of the offense charged beyond a reasonable doubt 
based upon the evidence in question. Our sufficiency of the evidence jurisprudence does 
not call for such a two-step inquiry, which tends to suggest the appropriateness of some 
sort of appellate credibility determination rather than leaving all such credibility deter 
minations to the jury. See, e.g., State v. Hyatt, 355 N.C. 642, 665-66, 566 S.E.2d 61, 76-77 
(2002) (rejecting the defendant’s argument that the testimony of witnesses who “were 
felons with significant criminal histories,” whose “respective accounts of the events at 
trial [both] conflicted with earlier statements to police” and “were self-serving,” did not 
constitute sufficient evidence to support defendant’s convictions for first-degree murder, 
robbery with a dangerous weapon, and first-degree kidnapping on the grounds that the 
“[djefendant’s proposition would occasion the fall of a long-standing principle in our 
jurisprudence that we are unprepared to abandon: that it is the province of the jury, not 
the court, to assess and determine witness credibility” (first citing State v. Parker, 354 
N.C. 268, 278, 553 S.E.2d 885, 894 (2001); then citing State v. Bonney, 329 N.C. 61, 77, 
405 S.E.2d 145, 154 (1991); then citing State v. Orr, 260 N.C. 177, 179, 132 S.E.2d 334, 336 
(1963); then citing State v. Wood, 235 N.C. 636, 637-38, 70 S.E.2d 665, 667 (1952); then cit- 
ing State v. Bowman, 232 N.C. 374, 376, 61 S.E.2d 107, 108-09 (1950); and then citing State 
v. McLeod, 196 N.C. 542, 544-45, 146 S.E. 409, 410 (1929))); State v. Robinson, 355 N.C. 
320, 336, 561 S.E.2d 245, 255-56 (2002) (stating that, in ruling upon a motion to dismiss for 
insufficiency of the evidence “[t]he trial court does not weigh the evidence, consider evi- 
dence unfavorable to the State, or determine any witness’ credibility”) (quoting Parker, 
354 N.C. at 278, 553 S.E.2d at 894)); State v. Barnes, 334 N.C. 67, 75-76, 430 S.E.2d 914, 919 
(1993) (stating that, “[o]nce the court decides that a reasonable inference of defendant’s 
guilt may be drawn from the circumstances, then ‘ “it is for the jury to decide whether the 
facts, taken singly or in combination, satisfy [it] beyond a reasonable doubt that the defen- 
dant is actually guilty” ’” (second alteration in original) (emphasis omitted) (quoting State 
v. Thomas, 296 N.C. 236, 244, 250 S.E.2d 204, 209 (1978))); State v. McAvoy, 331 N.C. 583, 
589, 417 S.E.2d 489, 493-94 (1992) (stating that, “[i]f there is substantial evidence of each 
element of the offense charged, or any lesser included offenses, the trial court must deny 
the motion to dismiss as to those charges supported by substantial evidence and submit 
them to the jury for its consideration; the weight and credibility of such evidence is a 
question reserved for the jury” (citing State v. Vause, 328 N.C. 231, 236-37, 400 S.E.2d 
57, 61 (1991))). Instead, as long as the record contains evidence which tends to show the 
existence of each element of the charged offense, a defendant’s dismissal motion should 
be denied. 
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analysis. The State, on the other hand, argues that the Court of Appeals 
and defendant have misapprehended the nature of our decision in Ward 
given that it “only involved admissibility not sufficiency.” As a result, it 
is necessary for us to analyze the meaning and reach of our decision in 
Ward to properly decide this case. 


[1] The sole issue addressed in Ward was “whether the trial court 
abused its discretion by permitting [an analyst] to give expert opinion 
testimony identifying certain pills based solely on a visual inspection 
methodology.” 364 N.C. at 139, 694 S.E.2d at 742. In determining that 
the trial court had abused its discretion by permitting the expert to 
identify the controlled substance using such a methodology, zd. at 148, 
694 S.E.2d at 747-48, the Court relied upon its decision in Howerton 
v. Arai Helmet, Ltd., 358 N.C. 440, 458, 597 S.E.2d 674, 686 (2004), which 
“established three steps ‘for evaluating the admissibility of expert testi- 
mony’ ” pursuant to N.C.G.S. § 8C-1, Rule 702, with those steps including 
whether “the expert’s proffered method of proof [is] sufficiently reliable 
as an area for expert testimony,” Ward, 364 N.C. at 140, 694 S.E.2d at 742 
(quoting Howerton, 358 N.C. at 458, 597 S.E.2d at 686). In determining 
that the visual identification evidence at issue in Ward should not have 
been admitted for the jury’s consideration, 364 N.C. at 142, 694 S.E.2d at 
743, we noted that “[t]he proponent of the expert witness, in this case 
the State, has ‘the burden of tendering the qualifications of the expert’ 
and demonstrating the propriety of the testimony under this three-step 
approach,” id. at 140, 694 S.E.2d at 742 (quoting Crocker v. Roethling, 
363 N.C. 140, 144, 675 S.E.2d 625, 629 (2009) (plurality opinion)). The 
Court determined that the challenged evidence should not have been 
admitted on the grounds that “the visual inspection methodology . . . 
proffered as an area for expert testimony is not sufficiently reliable to 
identify the substances at issue,” id. at 142, 694 S.E.2d at 743, given (1) 
the absence of significant evidence “either implying that identification of 
controlled substances by mere visual inspection is scientifically reliable 
or suggesting that [the analyst’s] particular methodology was uniquely 
reliable” and (2) the failure of the State’s expert witness to provide “any 
scientific data or demonstration of the reliability of his methodology,” 
id. at 144, 694 S.E.2d at 745. As we noted in stating that “[t]his holding 
is limited to North Carolina Rule of Evidence 702,” id. at 147, 694 S.E.2d 
at 747, our decision in Ward focused solely upon the admissibility of the 
challenged evidence and did not address the sufficiency of the evidence 
to support the defendant’s convictions in that case. 


We recognize that, even though Ward did not address the sufficiency 
of the challenged evidence to establish the identity of the substances 
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at issue in that case, the opinion in Ward has been deemed to be rel- 
evant to such inquiry in a number of decisions, including the Court of 
Appeals’ decision in this case. See, e.g., Bridges, 810 S.E.2d at 366, 367, 
370 (holding that the trial court did not err by denying a motion to dis- 
miss a charge of possession of methamphetamine on the grounds that 
the testimony of a law enforcement officer that the defendant had told 
the officer that “she had a baggy of meth hidden in her bra” coupled 
with evidence of the “crystal-like substance found in [d]efendant’s bra,” 
taken together, constituted “proof sufficient to establish the presence of 
the first element” of the possession charge pursuant to Ward); State v. 
James, 240 N.C. App. 456, 459, 770 S.E.2d 736, 738-39 (2015) (determin- 
ing, after noting that the defendant did not make “the sufficiency of the 
sample size a basis for [his] motion to dismiss,” that, had the issue been 
properly preserved for purposes of appellate review, a chemical analysis 
of one pill along with visual examination of the remaining pills sufficed 
to permit a jury “to conclude that defendant possessed and transported 
28 grams or more of a Schedule II controlled substance”); see also State 
v. Blackwell, 207 N.C. App. 255, 259, 699 S.E.2d 474, 476-77 (2010) 
(noting, in determining whether the admission of a laboratory report 
constituted plain error, that, “[w]ithout the erroneous admission of 
the laboratory reports,” “the case against defendant would have been 
subject to dismissal at the close of the State’s evidence” given that 
“the identification of the substance as cocaine was a fundamental part 
of the State’s case” according to Ward). The confusion reflected in these 
decisions concerning the proper manner in which Ward should be 
understood may have arisen from our statement that: 


We acknowledge that controlled substances come in 
many forms and that we are unable to foresee every possible 
scenario that may arise during a criminal prosecution. 
Nevertheless, the burden is on the State to establish the 
identity of any alleged controlled substance that is the basis 
of the prosecution. Unless the State establishes before the 
trial court that another method of identification is sufficient 
to establish the identity of the controlled substance beyond 
a reasonable doubt, some form of scientifically valid 
chemical analysis is required. This holding is limited to 
North Carolina Rule of Evidence 702. 


Ward, 364 N.C. at 147, 694 S.E.2d at 747; see Osborne, 821 S.E.2d at 270. 
Although the quoted language has been cited in addressing sufficiency 
of the evidence issues in a number of cases, including those referenced 
above, the passage in question explicitly states that the sole issue before 
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the Court in Ward involved the issue of admissibility rather than the 
issue of sufficiency. Thus, for purposes of examining the sufficiency of 
the evidence to support a criminal conviction, it simply does not mat- 
ter whether some or all of the evidence contained in the record should 
not have been admitted; instead, when evaluating the sufficiency of the 
evidence, all of the evidence, regardless of its admissibility, must be con- 
sidered in determining the validity of the conviction in question. State 
v. Vestal, 278 N.C. at 567, 180 S.E.2d at 760 (stating that, “[i]n determin- 
ing such motion, incompetent evidence which has been admitted must 
be considered as if it were competent” (first citing State v. Cutler, 271 
N.C. 379, 382-83, 156 S.E.2d 679, 681 (1967) (stating that “[a]ll of the 
evidence actually admitted, whether competent or incompetent, includ- 
ing that offered by the defendant, if any, which is favorable to the State, 
must be taken into account and so considered by the court in ruling 
upon the motion [for nonsuit in a criminal action]”); and then citing State 
v. Virgil, 263 N.C. 73, 75, 138 S.E.2d 777, 778 (1964) (same)). For that 
reason, a reviewing court errs to the extent that it determines whether 
the evidence suffices to support a defendant’s criminal conviction by 
ascertaining whether the evidence relevant to the issue of the defen- 
dant’s guilt should or should not have been admitted and then evaluat- 
ing whether the admissible evidence, examined without reference to the 
allegedly inadmissible evidence that the trial court allowed the jury to 
hear, sufficed to support the defendant’s conviction. 


Additional confusion about the relevance of the principles enunci- 
ated in Ward to sufficiency of the evidence issues may stem from our 
decision in Llamas-Hernandez, 363 N.C. at 8, 673 S.E.2d at 658, in which 
this Court, in a per curiam opinion, reversed the Court of Appeals’ deci- 
sion “[f]or the reasons stated in the dissenting opinion.” According 
to the dissenting opinion that this Court adopted in Llamas-Hernandez, 
the trial court erred by admitting lay opinion testimony concerning the 
identity of the controlled substance in which the defendant alleg- 
edly trafficked. After making this determination, the dissenting judge 
stated that “expert testimony [is] required to establish that a substance 
is in fact a controlled substance,” 189 N.C. App. at 652, 659 S.E.2d at 
86 (Steelman, J., concurring, in part, and dissenting, in part), and that, 
“[w]ithout [the lay opinion] testimony, there was no evidence before the 
jury as to the nature of the white powder,” so that “[t]he trial court erred 
in denying defendant’s motion to dismiss the Class G trafficking offense,” 
id. at 654-55, 659 S.E.2d at 88. Aside from the fact that the dissenting 
judge did not explain in detail why the appropriate remedy for the erro- 
neous admission of the visual identification testimony would be a deter- 
mination that the evidence did not suffice to support the defendant’s 
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conviction rather than a new trial and the fact that the issue actually 
in dispute between the parties related to admissibility rather than suf- 
ficiency, the remedial result reached in Llamas-Hernandez is incon- 
sistent with numerous decisions of this Court, such as Nabors, Vestal, 
Cutler, and Virgil.4 As a result, to the extent that Llamas-Hernandez 
suggests that the result reached by the Court of Appeals in this case 
was the correct one, that portion of our decision in Llamas-Hernandez 
is disapproved. 


[2] In view of the fact that the absence of an admissible chemical 
analysis of the substance that defendant allegedly possessed does not 
necessitate a determination that the record evidence failed to support 
the jury’s decision to convict defendant of possessing heroin, the only 
thing that remains for us to do in order to decide this case is to deter- 
mine whether, when analyzed in accordance with the applicable legal 
standard, the evidence adduced at defendant's trial sufficed to support 
her conviction. A careful review of the evidence admitted at defendant’s 
trial establishes that defendant told an investigating officer that she had 
ingested heroin, that several investigating officers identified the substance 
seized in the defendant’s hotel room as heroin, and that the substance that 
defendant was charged with possessing field-tested positive for heroin 
on two different occasions. Assuming, without in any way deciding, that 
some of this evidence might have been subject to exclusion if defendant 
had objected to its admission, no such objection was lodged. Thus, the 
record, when considered in its entirety and without regard to whether 
specific items of evidence found in the record were or were not admis- 
sible, contains ample evidence tending to show that the substance that 
defendant allegedly possessed was heroin.® As a result, the Court of 





4. To be absolutely clear, the appropriate remedy for prejudicial error resulting from 
the admission of evidence that should not have been admitted has traditionally been for 
the defendant to receive a new trial rather than for the charges that had been lodged 
against that defendant to be dismissed for insufficiency of the evidence. See, e.g., State 
v. Craven, 367 N.C. 51, 58, 744 S.E.2d 458, 462 (2013) (determining that the Court of 
Appeals, by vacating a conviction on the grounds that evidence had been erroneously 
admitted and the error was prejudicial, had ordered a remedy that was “erroneous as a 
matter of law” and that the Court of Appeals should, instead, “have ordered a new trial” 
(citing State v. Littlejohn, 264 N.C. 571, 574, 142 S.E.2d 132, 134-35 (1965))). For that rea- 
son, the sole remedy available to a criminal defendant faced with an attempt on the part 
of the State to elicit evidence identifying a controlled substance that fails to satisfy the 
principles enunciated in Ward is to object to the admission of that evidence and to chal- 
lenge any decision on the part of the trial court to admit that evidence as part of a bid for 
a new trial on appeal. 


5. The Court of Appeals and defendant have both emphasized that in this case, unlike 
Nabors, Williams, and Ortiz-Zape, the evidence upon which the State relied in arguing that 
the record contained adequate support for the jury’s finding of defendant’s guilt did not 
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Appeals erred by holding that the trial court erroneously denied defen- 
dant’s motion to dismiss the heroin possession charge for insufficiency 
of the evidence. 


III. Conclusion 


Thus, for the reasons set forth above, we hold that the Court of 
Appeals erred by determining that the trial court had erroneously denied 
defendant’s motion to dismiss the possession of heroin charge that had 
been lodged against her for insufficiency of the evidence. As a result, 
the Court of Appeals’ decision in this case is reversed and this case 
is remanded to the Court of Appeals for consideration of defendant’s 
remaining challenge to the trial court’s judgment. 


REVERSED AND REMANDED. 


Justice EARLS concurring. 


I concur with the analysis in the majority opinion, but write sepa- 
rately to note a threshold matter of immunity and jurisdiction which 
I would have considered sua sponte. On 9 April 2013 Governor Pat 
McCrory signed into law Session Law 2013-23, titled, in part, “An Act 
to Provide Limited Immunity From Prosecution for (1) Certain Drug- 
Related Offenses Committed by an Individual Who Seeks Medical 
Assistance for a Person Experiencing a Drug-Related Overdose and (2) 
Certain Drug-Related Offenses Committed by an Individual Experiencing 
a Drug-Related Overdose and In Need of Medical Assistance.” 2013 
N.C. Sess. Laws 72, 72-73 (codified as amended at N.C.G.S. §§ 90-96.2 
& 90-106.2) (2019). Passed with overwhelming majorities in the state 
House and Senate, see https://www.ncleg.gov/BillLookUp/2013/S20, the 





consist of either an admission by defendant or testimony elicited by defendant. However, 
that fact has no bearing upon the proper resolution of the sufficiency of the evidence 
issue in this case. Although an admission by defendant or one of her witnesses might be 
given greater weight than other evidence during the course of a jury's deliberations, the 
source from which a particular item of evidence originates is irrelevant to a proper suf- 
ficiency of the evidence determination, which focuses upon whether there is any evidence 
of any kind tending to support a finding of a defendant’s guilt rather than upon the form 
that the evidence takes. See, e.g., State v. Lowery, 309 N.C. 763, 766, 309 S.E.2d 232, 236 
(1983) (stating that “[t]he trial court in considering a motion to dismiss is concerned only 
with the sufficiency of the evidence to carry the case to the jury; it is not concerned with 
the weight of the evidence” (citing State v. McNeil, 280 N.C. 159, 162, 185 S.E.2d 156, 157 
(1971))). Similarly, the existence of questions about the reliability of the field test results 
that the jury was allowed, without objection, to hear in this case goes to the admissibility 
of that evidence rather than to whether that evidence is relevant in determining whether 
the evidence sufficed to support defendant’s conviction. 
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bill was referred to as the “Good Samaritan Law/Naloxone Access Law” 
and went into effect immediately. S.L. 2013-23, § 4, 2013 N.C. Sess. Laws 
at 73. 


In Section 1, the law amended Article 5 of Chapter 90 of the General 
Statutes to add a new section titled “Drug-related overdose treatment; 
limited immunity.” S.L. 2013-23, § 1, 2013 N.C. Sess. Laws at 72. The stat- 
ute provided that: 


A person who experiences a drug-related overdose and is 
in need of medical assistance shall not be prosecuted for 
... Giii) a felony violation of G.S. 90-95(a)(3) possession of 
less than one gram of heroin . . . if the evidence for prose- 
cution under those sections was obtained as a result of the 
drug-related overdose and need for medical assistance. 


Id. 


This law was in effect on 17 November 2014 when police received 
a 911 call that there was an overdose at a Days Inn in Archdale. Under 
the terms of that statute,! neither Shelley Osborne nor anyone who, in 
good faith, was seeking medical assistance for her that day could be 
prosecuted for possession of less than one gram of heroin. I concur 
that, to the extent we are only examining the sufficiency of the evidence 
here, without regard to the question of the admissibility of any of the 
evidence, all of the evidence contained in the record taken in the light 
most favorable to the State was sufficient to prove that the substance 
possessed by Shelley Osborne was heroin. And I concur that the case 
should be remanded to the Court of Appeals for consideration of defen- 
dant’s remaining challenge to the trial court’s judgment, which was 
the argument that, “[iJn the alternative, the trial court plainly erred by 
admitting testimony identifying the substance as heroin, by allowing an 
officer to conduct a field test in front of the jury, and by admitting tes- 
timony that the result of the field test indicated heroin.” The Court of 
Appeals should also address on remand the question of the application 
of N.C.G.S. § 90-96.2 to this case. 


North Carolina’s Good Samaritan/Naloxone Access Law was passed 
at a time when state public health officials had reported a 300 per- 
cent increase in the number of overdose deaths in North Carolina in 
just over a decade, from 297 in 1999 to 1,140 in 2011. See Injury and 





1. N.C.G.S. § 90-96.2 was further amended in 2015; the new version applies to 
offenses committed on or after 1 August 2015. Act of June 10, 2015, S.L. 2015-94, §§ 1, 4, 
2015 N.C. Sess. Laws 191, 191-92, 194. 
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Violence Prevention Branch, North Carolina Division of Public Health, 
Prescription & Drug Overdoses, (2013), http://injuryfreenc.ncdhhs.gov/ 
About/PoisoningOverdoseFactSheet2013.pdf. The General Assembly 
made the decision that encouraging individuals suffering from an over- 
dose, and those Good Samaritans who might be with them, to seek 
medical help to save lives was more important than prosecuting those 
individuals for possession of less than one gram of heroin.? 


Ultimately, the question I would start with in deciding this case is 
whether the Good Samaritan/Naloxone Access Law’s immunity is waived 
if not affirmatively asserted, or whether, like subject matter jurisdiction, 
it can be raised at any time. Cf. State v. Sturdivant, 304 N.C. 293, 307-08, 
283 S.E.2d 719, 729-30 (1981) (noting that an argument that the trial 
court lacked subject matter jurisdiction may be raised at any time after a 
verdict); Willowmere Cmty. Ass’n v. City of Charlotte, 370 N.C. 553, 561, 
809 S.E.2d 558, 563-64 (2018) (holding that since standing is a necessary 
prerequisite to a court’s subject matter jurisdiction, it can be challenged 
at “any stage of the proceedings, even after judgment” (quoting In re 
T.R.P,, 360 N.C. 588, 595, 636 S.E.2d 787, 793 (2006))). The court always 
has the obligation to inquire into and be certain of its jurisdiction. See 
generally Lemmerman v. A.T. Williams Oil Co., 318 N.C. 577, 580, 350 
S.E.2d 83, 85-86 (1986) (“Every court necessarily has the inherent judi- 
cial power to inquire into, hear and determine questions of its own juris- 
diction, whether of law or fact, the decision of which is necessary to 
determine the questions of its jurisdiction.” (quoting Burgess v. Gibbs, 
262 N.C. 462, 465, 137 S.E.2d 806, 808 (1964))); see also N.C.G.S. § 1A-1, 
Rule 12(h)(8) (“Whenever it appears by suggestion of the parties or 
otherwise that the court lacks jurisdiction of the subject matter, the court 
shall dismiss the action.” (emphasis added)); Catawba Cty. v. Loggins, 
370 N.C. 83, 100, 804 S.E.2d 474, 486 (2017) (Martin, C.J., concurring in 
the result only) (“Courts always have jurisdiction to determine subject- 
matter jurisdiction, but they do not always have—in fact, they usually 
do not have—the power to determine other matters unless asked to do 
so by a party.”). In Loggins, the Court explained that where the legis- 
lature has established the court’s jurisdiction by state statute, subject 


2. The original statute also provided that “[n]othing in this section shall be construed 
to bar the admissibility of any evidence obtained in connection with the investigation and 
prosecution of other crimes committed by a person who otherwise qualified for limited 
immunity under this section.” S.L. 2013-23, § 1 (d), 2013 N.C. Sess. Laws at 72. In this case, 
defendant was also convicted of two counts of misdemeanor child abuse based on the 
fact that her two children under the age of sixteen were in the hotel room at the time she 
overdosed. The statute does not provide immunity from prosecution for those offenses 
and they are not at issue here. 
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to certain limitations, the court has no jurisdiction to exceed those lim- 
its, stating: 


Jurisdiction is “[t]he legal power and authority of a court 
to make a decision that binds the parties to any matter 
properly brought before it.” The court must have personal 
jurisdiction and, relevant here, subject matter jurisdiction 
“or ‘[jJurisdiction over the nature of the case and the type 
of relief sought,’ in order to decide a case.” “The legisla- 
ture, within constitutional limitations, can fix and circum- 
scribe the jurisdiction of the courts of this State.” “Where 
jurisdiction is statutory and the Legislature requires the 
Court to exercise its jurisdiction in a certain manner, to 
follow a certain procedure, or otherwise subjects the 
Court to certain limitations, an act of the Court beyond 
these limits is in excess of its jurisdiction.” 


370 N.C. at 88, 804 S.E.2d at 478 (alterations in original) (first quoting 
T.R.P,, 360 N.C. at 590, 636 S.E.2d at 789-90; then quoting T-R.P. at 590, 
636 S.E.2d at 790; then quoting Bullington v. Angel, 220 N.C. 18, 20, 16 
§.E.2d 411, 412 (1941); then quoting Fudy v. Eudy, 288 N.C. 71, 75, 215 
S.E.2d 782, 785 (1975), overruled on other grounds by Quick v. Quick, 
305 N.C. 446, 457-58, 290 S.E.2d 653, 661 (1982)). In an analogous situ- 
ation, where the issue was whether the court had jurisdiction to pros- 
ecute the defendant because of a factual dispute over where the crime 
occurred, this Court acknowledged that when a defendant challenges 
the jurisdiction of the court, 


the defendant is contesting the very power of this State 
to try him. We are of the view that a question as basic as 
jurisdiction is not an “independent, distinct, substantive 
matter of exemption, immunity or defense” and ought 
not to be regarded as an affirmative defense on which the 
defendant must bear the burden of proof. Rather, jurisdic- 
tion is a matter which, when contested, should be proven 
by the prosecution as a prerequisite to the authority of the 
court to enter judgment. 


State v. Batdorf, 293 N.C. 486, 493, 238 S.E.2d 497, 502 (1977) (quoting 
State v. Davis, 214 N.C. 787, 793, 1S.E.2d 104, 108 (1939)); see also State 
v. Covington, 267 N.C. 292, 295-96, 148 S.E.2d 138, 141-42 (1966) (hold- 
ing that where lack of jurisdiction appears on the face of the record, this 
Court, ev mero motu, arrests the judgement). 
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Thus, it is appropriate for the Court of Appeals on remand to address 
whether the Good Samaritan/Naloxone Law is a limit on the court’s 
jurisdiction to prosecute defendant in this case, by directing that a per- 
son who experiences a drug-related overdose and is in need of medi- 
cal assistance “shall not be prosecuted” for possession of less than one 
gram of cocaine, or, more generally, if not purely jurisdictional, whether 
it is an issue that can be waived. 


Certainly the first place to begin is the language of the statute itself. 
If unambiguous, “there is no room for judicial construction.” Lee v. Gore, 
365 N.C. 227, 230, 717 S.E.2d 356, 358 (2011) (citing Walker v. Bd. of Trs. 
Of N.C. Local Gov’tal Emps.’ Ret. Sys., 348 N.C. 63, 65-66, 499 S.E.2d 429, 
430-31 (1998)); see also State v. Ellison, 366 N.C. 439, 443, 738 S.E.2d 
161, 164 (2013) (applying opium trafficking statute’s clear and unambig- 
uous language that prohibits trafficking in mixtures containing opium 
derivatives); Burgess v. Your House of Raleigh, Inc., 326 N.C. 205, 209, 
388 S.E.2d 134, 136 (1990) (noting that legislative purpose is first deter- 
mined from the plain words of the statute). The law uses the term “shall 
not” which is mandatory, not permissive. State v. Johnson, 298 N.C. 355, 
361, 259 S.E.2d 752, 757 (1979) (citing Black’s Law Dictionary 1541 (4th 
rev. ed. 1968)) (“As used in statutes, the word ‘shall’ is generally impera- 
tive or mandatory.”). If a person in defendant’s circumstances “shall not” 
be prosecuted, there is no room for discretion to prosecute them. 


It is also instructive that the statute does not say “it shall be a 
defense to the crime of possession of less than one gram of heroin that 
....” The legislature is aware of the various defenses available in crimi- 
nal law, and, indeed, has passed statutes requiring a defendant to give 
notice before trial if they intend to assert certain defenses. See N.C.G.S. 
§ 15A-905(c); see also State v. Rankin, 371 N.C. 885, 893, 821 S.E.2d 787, 
794 (2018) (“If the General Assembly wanted to enable a trash collector 
to be criminally charged for doing his or her job and forced to demon- 
strate his or her innocence by proving an affirmative defense at trial, it 
could have indicated as much in the statute.”). “It is always presumed 
that the legislature acted with care and deliberation and with full knowl- 
edge of prior and existing law.” State v. Benton, 276 N.C. 641, 658, 174 
S.E.2d 793, 804 (1970) (citations omitted). The fact that the statute at 
issue in this case is not framed as a defense to a criminal prosecution 
but rather a grant of immunity is apparent from the plain language of 
the statute. 


The goal of statutory construction is to ensure that the pur- 
pose of the legislature is accomplished. State ex rel. Hunt v. N.C. 
Reinsurance Facil., 302 N.C. 274, 288, 275 S.E.2d 399, 405 (1981) (citing 
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In re Dillingham, 257 N.C. 684, 694, 127 S.E.2d 584, 591 (1962)). This 
Court has observed that “[c]ourts also ascertain legislative intent 
from the policy objectives behind a statute’s passage ‘and the conse- 
quences which would follow from a construction one way or another. ” 
Elec. Supply Co. of Durham v. Swain Elec. Co., 328 N.C. 651, 656, 403 
S.E.2d 291, 294 (1991) (quoting Campbell v. Church, 298 N.C. 476, 484, 
259 S.E.2d 558, 564 (1979)). The legislature’s intent in passing N.C.G.S. 
§ 90-96.2 was to ensure that victims of drug overdoses, and those who 
may be with them or come across them, do not refrain from seeking 
medical attention out of fear of criminal prosecution. In light of the 
opioid overdose epidemic in this state, the legislature enacted a policy 
to sacrifice prosecutions for possession of small amounts of drugs in 
order to save lives. Treating section N.C.G.S. 90-96.2(c) as anything 
other than a jurisdictional requirement that must be established by the 
State would severely undercut that policy. 


As a Pennsylvania intermediate appellate court addressing that 
state’s version of an overdose immunity statute noted: 


Moreover, the Legislature intended for prosecutors and 
police to refrain from filing charges when sorting through 
the aftermath of the unfortunately all-too-common over- 
dose. The statute discourages the authorities from com- 
mencing the criminal justice process, 7.e. by placing a 
limitation upon the charging power, to provide more incen- 
tive for reporters to call... . It would significantly under- 
cut the statute’s goal to conclude, as the Commonwealth 
urges, that the Act merely provides a defense, thereby 
requiring an overdose victim or a reporter to litigate the 
issue of immunity. We find that the statute clearly contem- 
plates that a large number of these cases will never reach 
the courtroom halls; hence, the prohibition against charg- 
ing a person. 


Commonwealth v. Markun, 185 A.3d 1026, 1035-36 (Pa. Super. Ct. 
2018). Pennsylvania's statute contains conspicuous differences from the 
original N.C.G.S. § 90-96.2 and explicitly places a burden on the defen- 
dant to establish certain criteria in order to receive its particular protec- 
tions, nevertheless the Pennsylvania court concluded that the statute 
confers immunity, similar to sovereign immunity, that is not waived if 
raised for the first time on appeal, and creates a duty of the prosecution 
not to bring charges if the Act applies to the defendant’s circumstances. 
Id. at 1031-40. The application of this immunity in North Carolina’s 
Good Samaritan/Naloxone Access law is not something that was tacitly 
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waived by defendant here, but rather the State was required to prove 
that the immunity did not apply in order to proceed with prosecution for 
this particular offense. 


Beyond the question of whether the limited immunity conferred by 
this statute is intended to be immunity from prosecution or a defense 
to a prosecution, there further remains the question of whether the law 
actually applies to Ms. Osborne. There is no dispute in the record that 
law enforcement personnel were called to provide aid to an overdose 
victim. Arriving first, Officer Flinchem found defendant unconscious, 
unresponsive, and turning blue, apparently from a heroin overdose. 
After Officer Flinchem insured that it was safe for EMS to enter, EMS 
entered the room and was able to revive defendant, who confirmed that 
she had ingested heroin. Officer Flinchem and two other officers who 
also responded to the call found drug paraphernalia and a “little piece 
of heroin.” 


The evidence for prosecution was obtained as a result of the need 
for medical assistance. Defendant was indicted, tried and convicted of a 
felony violation of N.C.G.S. § 90-95(a)(3), one of the statutes referenced 
in the Good Samaritan/Naloxone Access Law. What arguably is unclear 
is whether the amount of heroin at issue was less than one gram, as 
the only evidence in the record concerning the amount is that it was a 
“little piece of heroin.” Given the language and intent behind N.C.G.S. 
§ 90-96.2(c), the State in these circumstances bears the burden of estab- 
lishing that the amount was one gram or more. Although the weight of 
the substance is not an element of the offense of possession, the immu- 
nity statute means that the weight of the substance needs to be known 
where all the other elements of immunity are present. That is the only 
way to effectuate the intent of the legislature that people who call police 
or medical personnel for treatment because they are experiencing a 
drug-related overdose shall not be prosecuted for possessing less than 
one gram of the drug. 
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STATE OF NORTH CAROLINA 
v. 
JEFFREY ROBERT PARISI 


No. 65A17-2 
Filed 16 August 2019 


Arrest—driving while impaired—probable cause for arrest— 
de novo review 
The unchallenged evidence found by the district and superior 
courts was sufficient as a matter of law to support defendant’s arrest 
for impaired driving. Defendant admitted that he had consumed 
three beers before driving; there was a moderate odor of alcohol 
about him; his eyes were red and glassy; and defendant passed but 
performed imperfectly on the field sobriety tests. Whether an officer 
had probable cause to arrest a defendant for impaired driving con- 
tains a factual component, and the proper resolution of the issue 
requires the application of legal principles and constitutes a conclu- 
sion of law subject to de novo review. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, 817 S.E.2d 228 (N.C. Ct. App. 2018), revers- 
ing and remanding orders entered on 13 January 2016 by Judge Michael 
D. Duncan in Superior Court, Wilkes County, and on 11 March 2016 by 
Judge Robert J. Crumpton in District Court, Wilkes County. Heard in the 
Supreme Court on 4 April 2019. 


Joshua H. Stein, Attorney General, by John W. Congleton, Assistant 
Attorney General, for the State. 


Glenn Gerding, Appellate Defender, by Michele A. Goldman, 
Assistant Appellate Defender, for defendant-appellant. 


ERVIN, Justice. 


The issue before the Court in this case is whether the trial courts 
properly determined that a motion to suppress filed by defendant Jeffrey 
Robert Parisi should be allowed on the grounds that the investigating 
officer lacked probable cause to place defendant under arrest for driv- 
ing while impaired. After careful consideration of the record in light of 
the applicable law, we hold that the trial courts’ findings of fact failed to 
support their legal conclusion that the investigating officer lacked the 
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probable cause needed to place defendant under arrest for impaired 
driving. As a result, we affirm the Court of Appeals’ decision to reverse 
the trial courts’ suppression orders and remand this case to the trial 
courts for further proceedings. 


At approximately 11:30 p.m. on 1 April 2014, Officer Greg Anderson 
of the Wilkesboro Police Department was operating a checkpoint on Old 
421 Road. At that time, Officer Anderson observed defendant drive up 
to the checkpoint and heard what he believed to be an argument among 
the vehicle’s occupants. Upon approaching the driver’s side window 
and shining his flashlight into the vehicle, Officer Anderson observed an 
open box of beer on the passenger’s side floorboard. However, Officer 
Anderson did not observe any open container of alcohol in the vehicle. 
In addition, Officer Anderson detected an odor of alcohol and noticed 
that defendant’s eyes were glassy and watery. At that point, Officer 
Anderson asked defendant to pull to the side of the road and step out 
of the vehicle. After defendant complied with this instruction, Officer 
Anderson confirmed that a moderate odor of alcohol emanated from 
defendant’s person rather than from the interior of the vehicle. When 
Officer Anderson asked defendant if he had consumed any alcohol, 
defendant replied that he had drunk three beers earlier in the evening. 


At that point, Officer Anderson requested that defendant submit 
to several field sobriety tests. First, Officer Anderson administered the 
horizontal gaze nystagmus test to defendant. In the course of adminis- 
tering the horizontal gaze nystagmus test, Officer Anderson observed 
that defendant exhibited six clues indicating impairment. Secondly, 
Officer Anderson had defendant perform a walk and turn test, during 
which defendant was required to take nine heel-to-toe steps down a 
line, turn around, and take nine similar steps in the opposite direction. 
In performing the walk and turn test, defendant missed the fourth and 
fifth steps while walking in the first direction and the third and fourth 
steps while returning. In Officer Anderson's view, these missed steps, 
taken collectively, constituted an additional clue indicating impairment. 
Finally, Officer Anderson administered the one leg stand test to defen- 
dant. As defendant performed this test, Officer Anderson noticed that he 
used his arms for balance and swayed, which Officer Anderson treated 
as tantamount to two clues indicating impairment. At that point, Officer 
Anderson formed an opinion that defendant had consumed a sufficient 
amount of alcohol to appreciably impair his mental and physical faculties. 


Subsequently, Officer Anderson issued a citation charging defen- 
dant with driving while subject to an impairing substance in violation 
of N.C.G.S. § 20-138.1. The charge against defendant came on for trial 


IN THE SUPREME COURT 641 


STATE v. PARISI 
[372 N.C. 639 (2019)] 


before Judge Robert J. Crumpton at the 17 June 2015 criminal session 
of the District Court, Wilkes County. Prior to trial, defendant made a 
motion to suppress the evidence obtained as a result of his arrest on the 
grounds that Officer Anderson lacked the necessary probable cause to 
take him into custody. On 23 September 2015, Judge Crumpton entered 
a Preliminary Order of Dismissal in which he determined that defen- 
dant’s suppression motion should be granted.! On 23 September 2015, 
the State noted an appeal from Judge Crumpton’s preliminary order 
to the Superior Court, Wilkes County. 


The State’s appeal came on for hearing before Judge Michael D. 
Duncan at the 9 November 2015 criminal session of the Superior Court, 
Wilkes County. On 13 January 2016, Judge Duncan entered an Order 
Granting Motion to Suppress and Motion to Dismiss in which he granted 
defendant’s suppression motion and ordered that the charge that had 
been lodged against defendant be dismissed. On 11 March 2016, Judge 
Crumpton entered a Final Order Granting Motion to Suppress and 
Motion to Dismiss? in which he granted defendant’s motion to sup- 
press the evidence obtained as a result of his arrest and ordered “that 
the charge against [d]efendant be dismissed.” On the same date, the 
State noted an appeal from Judge Crumpton’s final order to the Superior 
Court, Wilkes County. On 6 April 2016, Judge Duncan entered an Order 
of Dismissal Affirmation affirming Judge Crumpton’s “final order sup- 
pressing the arrest of the defendant and dismissing the charge of driving 
while impaired.” The State noted an appeal to the Court of Appeals from 
Judge Duncan’s order affirming Judge Crumpton’s final order grant- 
ing defendant’s suppression motion and dismissing the driving while 
impaired charge that had been lodged against defendant. 


In seeking relief from the orders entered by Judge Crumpton and 
Judge Duncan before the Court of Appeals, the State argued that the 
trial courts had erred by finding that Officer Anderson lacked probable 
cause to arrest defendant for driving while impaired and ordering that 
the driving while impaired charge that had been lodged against defen- 
dant be dismissed. On 7 February 2017, the Court of Appeals filed an 
opinion dismissing the State’s appeal from Judge Crumpton’s order 
granting defendant’s suppression motion on the grounds that the State 





1. Judge Crumpton’s preliminary order did not dismiss the driving while impaired 
charge that had been lodged against defendant. 


2. Judge Duncan “[g]rant[ed defendant’s m]otion to [s]uppress and [m]otion to 
[d]ismiss” even though defendant had never moved that the case be dismissed and even 
though Judge Crumpton did not order that the driving while impaired charge that had been 
lodged against defendant be dismissed. 
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had no right to appeal the final order granting defendant’s suppression 
motion, vacating the trial court orders requiring that the driving while 
impaired charge that had been lodged against defendant be dismissed, 
and remanding this case to the Superior Court for further remand to the 
District Court for further proceedings. State v. Parisi, 796 S.E.2d 524, 
529 (N.C. Ct. App. 2017), disc. review denied, 369 N.C. 751, 799 S.E.2d 
873 (2017). 


On 28 July 2017, the State filed a petition requesting the Court 
of Appeals to issue a writ of certiorari authorizing review of Judge 
Duncan’s Order Granting Motion to Suppress and Motion to Dismiss and 
Judge Crumpton’s Final Order Granting Motion to Suppress and Motion 
to Dismiss. State v. Parisi, 817 S.E.2d 228, 229 (N.C. Ct. App. 2018). On 
16 August 2017, the Court of Appeals granted the State’s certiorari peti- 
tion. Id., 817 S.E.2d at 229. In seeking relief from the trial courts’ orders 
before the Court of Appeals on this occasion, the State argued that Judge 
Crumpton and Judge Duncan had erred by granting defendant’s suppres- 
sion motion on the grounds that, in the State’s view, Officer Anderson 
had probable cause to arrest defendant for impaired driving. 


In a divided opinion reversing the trial courts’ orders and remanding 
this case to the trial courts for further proceedings, the Court of Appeals 
majority determined that the facts at issue in this case resembled those 
at issue in State v. Townsend, 236 N.C. App. 456, 762 S.E.2d 898 (2014), in 
which the Court of Appeals had held that an officer had probable cause 
to arrest a defendant for impaired driving given that the defendant, who 
had been stopped at a checkpoint, “had bloodshot eyes and a moder- 
ate odor of alcohol about his breath,” exhibited multiple clues indicat- 
ing impairment during the performance of three field sobriety tests, and 
produced positive results on two alco-sensor tests. Parisi, 817 S.E.2d at 
230 (citing Townsend, 236 N.C. App. at 465, 762 S.E.2d at 905. Although 
the Court of Appeals noted that “no alco-sensor test [had been] admin- 
istered in the instant case, defendant himself volunteered the statement 
that he had been drinking earlier in the evening.” Parisi, 817 S.E.2d at 
230. In addition, the Court of Appeals pointed out that, “while the odor 
of alcohol, standing alone, is not evidence of impairment, the ‘[f]act that 
a motorist has been drinking, when considered in connection with .. . 
other conduct indicating an impairment of physical or mental faculties, 
is sufficient prima facie to show a violation of [N.C.]G.S. [§] 20-1838.1.’ ” 
Parisi, 817 S.E.2d at 230-31 (quoting Atkins v. Moye, 277 N.C. 179, 185, 
176 S.E.2d 789, 794 (1970)). On the other hand, the Court of Appeals was 
not persuaded by the trial courts’ reliance upon the Court of Appeals’ 
own unpublished opinion in State v. Sewell, 239 N.C. App. 132, 768 S.E.2d 
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650 (2015), given that “it is not binding upon the courts of this State” and 
is “easily distinguished from the instant case.” Id., 817 S.E.2d at 231 (cit- 
ing Sewell, 239 N.C. App. 132, 768 S.E.2d 650). As a result, the Court of 
Appeals concluded that “the facts, as supported by the evidence and as 
found by the district and superior courts, supported a conclusion that 
Officer Anderson had probable cause to stop and cite defendant for driv- 
ing while impaired,” so that “the trial court erred in granting defendant’s 
motion to suppress the stop.” Jd., 817 S.E.2d at 231. 


In dissenting from the Court of Appeals’ decision, Judge Robert N. 
Hunter, Jr., expressed the belief that the uncontested facts supported 
the legal conclusion that Officer Anderson lacked the probable cause 
necessary to support his decision to place defendant under arrest. Id., 
817 S.E.2d at 231-32. More specifically, the dissenting judge asserted 
that the trial courts’ findings in this case, while “analogous to some of 
the findings of fact in Townsend,” differed from those findings in cer- 
tain critical ways. Id., 817 S.E.2d at 231. For example, the dissenting 
judge pointed out that, in this case, Officer Anderson “did not administer 
an alco-sensor test” and that the trial courts made no “findings [about] 
exactly when [djefendant drank in the night.” [d., 817 S.E.2d at 232. 
In addition, unlike the situation at issue in Townsend, “the trial courts 
found no facts about Officer Anderson’s experience” and merely stated 
that Officer Anderson “found clues of impairment” rather than making 
specific findings concerning the number of clues indicating impairment 
that the officer detected in administering the horizontal gaze nystagmus 
test. Id., 817 S.E.2d at 232. The dissenting judge further noted that the 
“trial courts found that [d]efendant did not slur his speech, did not drive 
unlawfully or ‘bad[ly,]’ or appear ‘unsteady’ on his feet.” Jd., 817 S.E.2d 
at 232. As a result, the dissenting judge concluded that the “uncon- 
tested findings of fact support the trial court’s conclusions that Officer 
Anderson lacked probable cause to arrest [d]efendant” for driving while 
impaired. Id., 817 S.E.2d at 232. Defendant noted an appeal to this Court 
based upon the dissenting judge’s opinion. 


In seeking to persuade us to overturn the Court of Appeals’ decision, 
defendant begins by asserting that the Court of Appeals had erroneously 
“reweighed the evidence” instead of “determining whether the com- 
petent, unchallenged factual findings supported the trial courts’ legal 
conclusions.” According to defendant, the Court of Appeals’ “misappli- 
cation of the standard of review” led it to reach a different conclusion 
than the trial courts despite the fact that “the trial courts’ competent fac- 
tual findings supported their legal conclusions” and even though “there 
was no identified error of law committed by the trial courts in reaching 
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their conclusions.” According to defendant, this Court’s decision in State 
v. Nicholson establishes that “the de novo portion of an appellate court’s 
review of an order granting or denying a motion to suppress relates 
to the assessment of whether the trial court’s factual findings support 
its legal conclusions and whether the trial court employed the correct 
legal standard,” citing State v. Nicholson, 371 N.C. 284, 288, 813 S.E.2d 
840, 843 (2018). Although the Court of Appeals “acknowledged the 
correct standard of review,” defendant contends that it “applied a non- 
deferential sufficiency test,” with this alleged error being reflected in its 
statement that, “[w]here the State presented sufficient evidence that a 
law enforcement officer had probable cause to stop defendant, the trial 
court erred in granting defendant’s motion to suppress the stop,” citing 
Parisi, 817 8.E.2d at 299. 


In addition, defendant contends that the Court of Appeals errone- 
ously relied upon Atkins, 277 N.C. at 184, 176 S.E.2d at 793, and State 
v. Hewitt, 263 N.C. 759, 140 S.E.2d 241 (1965), in addressing the validity 
of the State’s challenge to the trial courts’ suppression orders. Although 
“Atkins and Hewitt assessed whether evidence, viewed in a light most 
favorable to the proponent, warranted an issue being put to the jury,” 
defendant points out that a trial judge is required “to make credibility 
determinations and to weigh evidence” in determining whether to grant 
or deny a suppression motion and that an appellate court is obligated 
“to address . . . whether the trial court’s competent factual findings sup- 
ported its legal conclusions.” The dissenting judge, in defendant’s view, 
correctly applied the applicable standard of review by focusing upon the 
issue of whether trial courts’ findings of fact supported its conclusions. 
(citing Parisi, 817 S.E.2d at 232). 


Moreover, defendant claims that the Court of Appeals erred by 
overturning the trial courts’ “unchallenged and supported factual deter- 
mination” concerning whether defendant’s performance during the 
administration of the field sobriety tests indicated impairment. In defen- 
dant’s view, “[t]he trial courts implicitly found that [defendant’s] imper- 
fect but passing performance on the field sobriety tests alone did not 
indicate impairment,” effectively rejecting Officer Anderson’s testimony 
to the contrary. In support of this assertion, defendant relies upon our 
decision in State v. Bartlett, 368 N.C. 309, 311-12, 776 S.E.2d 672, 673-74 
(2015), in which the testimony of the defendant’s expert witness directly 
contradicted the testimony of the arresting officer’s testimony that the 
defendant’s performance on a variety of field sobriety tests indicated 
that the defendant was appreciably impaired. In addressing the validity 
of the State’s challenge to the validity of a suppression order entered by 
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one Superior Court judge following a hearing held before another, this 
Court stated that 


Expert opinion testimony is evidence, and the two expert 
opinions in this case differed from one another on a fact 
that is essential to the probable cause determination— 
defendant’s apparent degree of impairment. Thus, a find- 
ing of fact, whether written or oral, was required to resolve 
this conflict. 


Id. at 312, 776 S.E.2d at 674. According to defendant, Officer Anderson’s 
testimony that defendant’s performance on the field sobriety tests indi- 
cated impairment was not binding upon the trial court, which “was 
charged with deciding the credibility of and weight to be given to 
[Officer] Anderson’s opinion testimony.” Defendant asserts that, rather 
than finding that defendant was appreciably impaired, the trial court 
concluded that Officer Anderson lacked probable cause and that this 
determination “implicitly incorporat[es] a factual finding that [Officer] 
Anderson’s opinion was not supported by his observations and testing 
of [defendant].” 


In defendant’s view, the trial courts both determined that 


[t]he fact[s] and circumstances known to [Officer] 
Anderson as a result of his observations and testing of 
[djefendant are insufficient, under the totality of the cir- 
cumstances, to form an opinion in the mind of a reason- 
able and prudent man/officer that there was probable 
cause to believe [d]efendant had committed the offense of 
driving while impaired.? 


After acknowledging that the trial courts had labeled their respective 
assessments of Officer Anderson’s testimony as conclusions of law 
rather than as findings of fact, defendant contends that these conclu- 
sions were, “in effect,” factual findings “and should be treated accord- 
ingly,” citing State ex rel. Utilities Comm. v. Eddleman, 320 N.C. 344, 
352, 358 S.E.2d 339, 346 (1987). In view of the fact that Officer Anderson 
merely testified that, in his opinion, defendant was appreciably impaired 
rather than expressing an opinion concerning the “ultimate issue of 
whether probable cause existed” and the fact that the issue of whether 
defendant was driving was not contested, defendant argues that the trial 





3. This language, which appears in the District Court’s 23 September 2015 
“Preliminary Order of Dismissal,” is virtually identical to the corresponding language in 
the Superior Court’s 13 January 2016 order. 
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court “necessarily rejected” Officer Anderson’s testimony concerning the 
extent to which defendant was appreciably impaired, quoting Bartlett at 
312, 776 S.E.2d at 674 (stating that defendant’s apparent impairment “is 
essential to the probable cause determination”). In reversing the trial 
courts, defendant argues that “the Court of Appeals majority necessar- 
ily gave weight and credit to [Officer] Anderson’s opinion testimony on 
impairment that both of the trial courts had rejected.” 


Furthermore, defendant contends that the Court of Appeals erred by 
referencing Officer Anderson’s testimony that defendant “demonstrated 
six ‘clues’ indicating impairment” in light of the fact that neither trial 
court made a finding concerning the number of clues indicating impair- 
ment that Officer Anderson observed in their findings of fact. In defen- 
dant’s view, the Court of Appeals “adopted without question [Officer] 
Anderson’s testimony about the number and significance of [Horizontal 
Gaze Nystagmus] clues,” erroneously “engaging in its own fact finding,” 
and “rejecting the trial courts’ unchallenged and amply supported fac- 
tual findings as to whether [defendant] appeared appreciably impaired.” 


Finally, defendant contends that “[t]he trial courts’ unchallenged 
and supported findings amply supported the courts’ legal conclusion 
that [Officer] Anderson lacked probable cause to arrest [defendant] 
for driving while impaired.” In support of this contention, defendant 
points to the trial courts’ findings that defendant was steady on his 
feet, cooperative, respectful, able to listen, able to follow instructions 
and answer questions, and exhibited no signs of bad driving or slurred 
speech. According to defendant, his own “slightly imperfect, but pass- 
ing performance on the walk-and-turn and one-leg-stand field sobriety 
tests,” in conjunction with the clues indicating impairment that Officer 
Anderson had noted while administering the horizontal gaze nystagmus 
test, provided the only evidence of defendant’s impairment. According 
to defendant, this “minimal evidence” of impairment, when compared to 
the “substantial evidence” contained in the record tending to show that 
defendant was not impaired, establishes that the State had failed to 
show that the challenged suppression orders were not supported by the 
trial courts’ “competent and unchallenged factual findings.” 


Defendant notes that “[p]robable cause for an arrest has been 
defined to be a reasonable ground of suspicion, supported by circum- 
stances sufficiently strong in themselves to warrant a cautious man in 
believing the accused to be guilty,” quoting State v. Streeter, 283 N.C. 
203, 207, 195 S.E.2d 502, 505 (1973). According to defendant, “mere alco- 
hol consumption and minimal impairment” did not suffice to establish 
defendant’s guilt of driving while impaired, quoting State v. Harrington, 
78 N.C. App. 39, 45, 336 S.E.2d 852, 855 (1985). 
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According to defendant, the Court of Appeals’ reliance upon its 
own opinion in Townsend was misplaced given “the limited role that 
precedent plays in a totality-of-the-circumstances test,” citing State 
v. Williams, 366 N.C. 110, 118, 726 S.E.2d 161, 168, 201 (2012), and that 
Townsend involved an appeal from the denial, rather than the allowance, 
of a motion to suppress. On the contrary, defendant insists that other 
recent Court of Appeals’ opinions are more factually and procedurally 
instructive for purposes of deciding this case, citing State v. Overocker, 
236 N.C. App. 423, 762 S.E.2d 921 (2014); and then, State v. Lindsey, 249 
N.C. App. 416, 791 S.E.2d 496 (2016); and then, State v. Sewell, 239 N.C. 
App. 132, 768 S.E.2d 650 (2015)). In defendant’s view, Overocker should 
guide our analysis in this case given the “deference” that the Court of 
Appeals afforded to the trial court’s suppression order by declining to 
“weigh the evidence and assess its credibility in a manner different from 
that of the trial court,” quoting Overocker, 236 N.C. App. at 433-34, 762 
S.E.2d at 928. As a result, since “the Court of Appeals abandoned the 
restraint required by the standard of review and demonstrated in its 
decisions in Townsend, Overocker, Lindsey, and Sewell,” its decision in 
this case should be reversed. 


In urging us to uphold the Court of Appeals’ decision in this case, the 
State argues that the Court of Appeals’ determination that the probable 
cause necessary to support defendant’s arrest was present in this case 
did not rest solely upon the trial courts’ findings that Officer Anderson 
detected an odor of alcohol emanating from defendant. Instead, the 
State contends that the Court of Appeals’ decision rested upon findings 
of fact about 


[djefendant driving the vehicle, a disturbance inside the 
vehicle as it approached the checkpoint, an odor of alco- 
hol coming from the vehicle, an open box of alcoholic 
beverages in the vehicle, a moderate odor of alcohol com- 
ing from defendant’s person, an admission by defendant 
of drinking three [ ] beers previously in the evening, defen- 
dant missing steps on the walk and turn test, defendant 
swaying and using his arms for balance on the one leg 
stand test and Officer Anderson observing multiple addi- 
tional clues of impairment during the Horizontal Gaze 
Nystagmus test. 


Although the State acknowledges that this Court has held that an odor 
of alcohol, “standing alone, is not evidence that [a driver] is under the 
influence of an intoxicant,” citing Atkins, 277 N.C. at 185, 176 S.E.2d 
at 793, the State also notes that “the ‘[f]act that a motorist has been 
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drinking, when considered in connection with faulty driving . . . or other 
conduct indicating an impairment of physical or mental faculties, is suf- 
ficient prima facie to show a violation of [N.C.]G.S. § 20-138.1,’” quoting 
Atkins, at 185, 176 S.E.2d at 794. In addition to the presence of a moder- 
ate odor of alcohol, the trial courts found the existence of multiple signs 
of impairment in this case, including the fact that defendant admitted to 
having consumed three beers, that defendant missed steps on the walk 
and turn test, that defendant swayed during the one leg stand test, and 
that defendant displayed multiple clues indicating impairment while 
performing the horizontal gaze nystagmus test. 


The State contends that the Court of Appeals properly applied this 
Court’s decisions in Atkins and Hewitt in conducting a de novo review 
of the trial courts’ conclusions of law. In the State’s view, the Court of 
Appeals’ reliance upon Townsend was appropriate given that, “in this 
case[,] there existed almost all of the same facts and circumstances that 
the Court of Appeals found sufficient to support a finding of probable 
cause in Townsend,” citing Townsend, 236 N.C. App. 456, 762 S.E.2d 898. 
On the other hand, the State asserts that the trial courts’ reliance upon 
the Court of Appeals’ unpublished decision in Sewell was “misplaced” 
given that opinion’s unpublished status and the existence of material 
factual distinctions between the two cases, citing Sewell, 239 N.C. App. 
132, 768 S.E.2d 650. 


The State challenges the validity of defendant’s assertion that the 
trial courts failed to find Officer Anderson’s testimony credible. According 
to the State, the trial courts’ findings of fact were “completely consistent 
with Officer Anderson’s testimony and observations.” For that reason, 
the State contends that the Court of Appeals correctly held that the trial 
courts’ uncontested findings of fact failed to support their legal conclu- 
sion that Officer Anderson lacked probable cause to arrest defendant for 
impaired driving. 


Finally, the State argues that the Court of Appeals applied the cor- 
rect standard of review in overturning the trial courts’ orders. Instead 
of utilizing a sufficiency of the evidence standard, the State asserts that 
the Court of Appeals “expressly cited the correct standard of review in 
its opinion.” According to the State, the Court of Appeals properly cited 
Atkins and Hewitt in determining whether the trial courts’ legal conclu- 
sions were both supported by the findings of fact and legally correct. 
The State argues that, in conducting de novo review, an appellate court 
must analyze a trial court’s probable cause determination in light of the 
totality of the circumstances and that determining whether the trial 
court had applied the proper legal principles to the relevant facts would 
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be impossible if appellate courts were precluded from considering all of 
the circumstances upon which the trial court relied in coming to its legal 
conclusion. For that reason, the State contends that the Court of Appeals 
correctly analyzed the validity of the trial courts’ probable cause deter- 
mination using a de novo standard of review that considered the totality 
of the circumstances reflected in the trial courts’ findings of fact. As a 
result, the State urges this Court to affirm the Court of Appeals’ decision. 


As we have stated on many occasions, this Court reviews a trial 
court’s order granting or denying a defendant’s suppression motion by 
determining “whether the trial court’s ‘underlying findings of fact are 
supported by competent evidence . .. and whether those factual findings 
in turn support the [trial court’s] ultimate conclusions of law.’ ” State 
v. Bullock, 370 N.C. 256, 258, 805 S.E.2d 671, 674 (2017) (alterations in 
original) (quoting State v. Cooke, 306 N.C. 132, 134, 291 S.E.2d 618, 619 
(1982)); see also, e.g., State v. Biber, 365 N.C. 162, 167-68, 712 S.E.2d 
874, 878 (2011) (citing State v. Brooks, 337 N.C. 132, 140-41, 446 S.E.2d 
579, 585 (1994)). In accordance with the applicable standard of review, 
the trial court’s findings of fact “are conclusive on appeal if supported by 
competent evidence, even if the evidence is conflicting.” State v. Eason, 
336 N.C. 730, 745, 445 S.E.2d 917, 926 (1994); see also Cooke, 306 N.C. at 
134, 291 S.E.2d at 619; State v. Saldierna, 371 N.C. 407. 421, 817 S.E.2d 
174, 183 (N.C. 2018), cert. denied, 1398. Ct. 1279, 208 L. Ed. 2d 290 (2019). 
On the other hand, however, “[c]onclusions of law are reviewed de novo 
and are subject to full review,” Biber, 365 N.C. at 168, 712 S.E.2d at 878 
(citing State v. McCollum, 334 N.C. 208, 237, 433 S.E.2d 144, 160 (1993) 
(citation omitted)), with an appellate court being allowed to “consider{ ] 
the matter anew and freely substitute[ ] its own judgment’ for that of the 
lower tribunal.” Jd. at 168, 712 S.E.2d at 878 (quoting State v. Williams, 
362 N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008)). After carefully review- 
ing the trial courts’ suppression orders, we hold that the trial courts’ fac- 
tual findings fail to support their legal conclusion that Officer Anderson 
lacked probable cause to arrest defendant for driving while impaired in 
violation of N.C.G.S. § 20-138.1. 


As the parties agree, the ultimate issue raised by defendant’s sup- 
pression motion is whether Officer Anderson had probable cause to 
place defendant under arrest for driving while subject to an impairing 
substance in violation of N.C.G.S. § 20-38.1. Section 20-138.1 provides, 
in pertinent part, that “[a] person commits the offense of impaired driv- 
ing if he drives any vehicle upon any highway, any street, or any public 
vehicular area within this State . . . [w]hile under the influence of an 
impairing substance.” N.C.G.S. § 20-138.1(a)(1). “[A] person is under 
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the influence of intoxicating liquor or narcotic drugs, within the mean- 
ing and intent of the statute, when he has drunk a sufficient quantity of 
intoxicating beverages or taken a sufficient amount of narcotic drugs to 
cause him to lose the normal control of his bodily or mental faculties, 
or both, to such an extent that there is an appreciable impairment of 
either or both of those faculties.” State v. Carroll, 226 N.C. 237, 241, 37 
S.E.2d 688, 691 (1946). According to well-established federal and state 
law, probable cause is defined as “those facts and circumstances within 
an officer’s knowledge and of which he had reasonably trustworthy 
information which are sufficient to warrant a prudent man in believing 
that the suspect had committed or was committing an offense.” State 
v. Williams, 314 N.C. 337, 343, 333 S.E.2d 708, 713 (1985) (citing, first, 
Beck v. Ohio, 379 U.S. 89, 85 S. Ct. 223, 138 L. Ed. 2d 142 (1964); then, 
State v. Zuniga, 312 N.C. 251, 322 S.E.2d 140 (1984)). “Whether probable 
cause exists to justify an arrest depends on the ‘totality of the circum- 
stances’ present in each case.” State v. Sanders, 327 N.C. 319, 339, 395 
S.E.2d 412, 425 (1990) (citations omitted). Thus, Officer Anderson had 
probable cause to arrest defendant for impaired driving in the event that 
a prudent officer in his position would reasonably have believed defen- 
dant’s mental or physical faculties to have been appreciably impaired as 
the result of the consumption of an intoxicant. 


“The fact that a motorist has been drinking, when considered in con- 
nection with faulty driving such as following an irregular course on the 
highway or other conduct indicating an impairment of physical or mental 
faculties, is sufficient prima facie to show [the offense of impaired driv- 
ing].” Hewitt, 263 N.C. at 764, 140 S.E.2d at 244 (citing State v. Gurley, 
257 N.C. 270, 125 S.E.2d 445 (1962)). In Atkins, for example, we held that 
evidence tending to show that a broken pint container had been found 
in the driver’s vehicle, that an odor of alcohol could be detected on both 
the driver’s breath and in his vehicle, and that the driver had failed to 
take any action to avoid a collision with another vehicle sufficed to sup- 
port a conclusion that plaintiff's faculties had been appreciably impaired 
by the consumption of an alcoholic beverage. Atkins, 365 N.C. at 185, 
176 S.E.2d at 794; see State v. Rich, 351 N.C. 386, 399, 527 S.E.2d 299, 306 
(2000). The Court of Appeals has reached similar results in numerous 
decisions, including Townsend, 236 N.C. App. at 465, 762 S.E.2d at 905 
(upholding the denial of a defendant’s suppression motion based upon 
the fact that the defendant had bloodshot eyes, emitted an odor of alco- 
hol, exhibited clues indicating intoxication on three field sobriety tests, 
and produced positive results on two alco-sensor tests); Steinkrause 
v. Tatum, 201 N.C. App. 289, 295, 689 S.E.2d 379, 383 (2009), (hold- 
ing that probable cause to believe that a driver was guilty of impaired 


IN THE SUPREME COURT 651 


STATE v. PARISI 
[372 N.C. 639 (2019)] 


driving existed in light of fact that an odor of alcohol was detected on 
the driver’s person and the driver was involved in a one-vehicle acci- 
dent), affd per curiam, 364 N.C. 419, 700 S.E.2d 222 (2010); State 
v. Tappe, 139 N.C. App. 33, 38, 533 S.E.2d 262, 265 (2000) (holding that 
the probable cause needed to support the defendant’s arrest existed 
when an officer detected a strong odor of alcohol on the defendant’s 
breath, when the defendant’s eyes were glassy and watery, and when the 
vehicle being operated by the defendant crossed the center line of the 
street or highway upon which it was travelling); and Rock v. Hiatt, 103 
N.C. App. 578, 584-85, 406 S.E.2d 638, 642-43 (1991) (holding that an 
officer had reasonable grounds to believe that an individual was guilty 
of impaired driving based upon the fact that the officer observed the 
driver’s vehicle leave a hotel parking lot at an excessive rate of speed 
at the approximate time at which the hotel’s lounge closed, detected a 
strong odor of an intoxicating beverage on the driver's breath after pull- 
ing him over, and noticed that the driver’s speech was slurred, his eyes 
were glassy, and he was swaying unsteadily on his feet). As a result, 
Officer Anderson would have had probable cause to place defendant 
under arrest for driving while impaired in the event that, based upon an 
analysis of the totality of the circumstances, he reasonably believed that 
defendant had consumed alcoholic beverages and that defendant had 
driven in a faulty manner or provided other indicia of impairment. 


In his preliminary order, Judge Crumpton found as fact that 


1. Defendant was driving a motor vehicle in Wilkesboro 
on April 1, 2014, when he entered a checking station being 
worked by Wilkesboro Police Department. 


2. [Officer] Anderson approached the driver after he 
entered the checkpoint. 


3. [Officer] Anderson did not observe any unlawful or 
bad driving by the defendant. 


4. [Officer] Anderson asked to see [d]efendant’s driver's 
license and [d]efendant provided the license to him. 


5. [Officer] Anderson noticed [d]efendant’s eyes appeared 
glassy. 


6. [Officer] Anderson noticed an open container of alco- 
hol in the passenger area of the motor vehicle. 


7. [Officer] Anderson asked [d]efendant to exit the vehi- 
cle, which [d]efendant did. 
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8. [Officer] Anderson inquired if [d]Jefendant had any- 
thing to drink, and [d]efendant stated that he had drunk 
three beers earlier in the evening. 


9. [Officer] Anderson administered the walk-and-turn 
field sobriety test. 


10. Defendant missed one step on the way down and one 
step on the way back while performing the test. 


11. [Officer] Anderson administered the one-leg stand 
field sobriety test. 


12. Defendant swayed and used his arms for balance dur- 
ing the performance of the test. 


13. [Officer] Anderson did not observe any other indica- 
tors of impairment during his encounter with [d]efendant, 
including any evidence from [d]efendant’s speech. 


14. [Officer] Anderson formed the opinion that [d]efen- 
dant has consumed a sufficient amount of impairing sub- 
stance so as to appreciably impair [d]efendant’s physical 
and/or mental faculties. 


15. [Officer] Anderson formed the opinion that the impair- 
ing substance was alcohol. 


16. [Officer] Anderson placed [d]efendant under arrest. 


After making many of the same factual findings, Judge Duncan made 
a number of additional findings on appeal that were included in Judge 
Crumpton’s final order, including the fact that Officer Anderson observed 
a “disturbance” between the defendant and other occupants of the 
vehicle as he approached it; that, although Officer Anderson noticed an 
open box of alcoholic beverages in the passenger-side floorboard, he did 
not observe any open containers of alcoholic beverages in the vehicle; 
that Officer Anderson observed an odor of alcohol emanating from the 
vehicle and a moderate odor of alcohol emanating from defendant’s per- 
son; that defendant’s eyes appeared to be red; and that Officer Anderson 
found clues indicating impairment while administering the horizontal 
gaze nystagmus test. 


Although the findings of fact made in the trial courts’ orders have 
adequate evidentiary support, they do not support the trial courts’ con- 
clusions that Officer Anderson lacked the probable cause needed to 
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justify defendant’s arrest. As the Court of Appeals correctly noted, the 
trial courts’ findings reflect that “Officer Anderson was presented with 
the odor of alcohol, defendant’s own admission of drinking, and multi- 
ple indicators on field sobriety tests demonstrating impairment.” Parisi, 
817 S.E.2d at 230-31. In view of the unchallenged findings that defen- 
dant had been driving, that defendant admitted having consumed three 
beers, that defendant’s eyes were red and glassy, that a moderate odor 
of alcohol emanated from defendant’s person, and that defendant exhib- 
ited multiple indicia of impairment while performing various sobriety 
tests, we have no hesitation in concluding that the Court of Appeals cor- 
rectly determined that the trial courts’ findings established that Officer 
Anderson had probable cause to arrest defendant for impaired driving. 
See State v. Harris, 279 N.C. 307, 311, 182 S.E.2d 364, 367 (1971) (citing 
5 Am. Jur.2d Arrest § 44 (1962)). As a result, we hold that the Court of 
Appeals did not err by reversing the trial courts’ suppression orders. 


In seeking to persuade us to reach a different result, defendant 
argues that the Court of Appeals’ decision to reverse the trial courts’ 
suppression orders relied upon the erroneous use of a “non-deferential 
sufficiency test,” with this contention resting upon the majority’s state- 
ment, in the introductory portion of its opinion, that, “[w]here the State 
presented sufficient evidence that a law enforcement officer had prob- 
able cause to stop defendant, the trial court erred in granting defen- 
dant’s motion to suppress the stop.” Parisi, 817 S.E.2d at 229. Although 
the language upon which defendant relies in support of this contention 
could have been more artfully drafted, we do not believe that it enunci- 
ates the standard of review that the Court of Appeals utilized in review- 
ing the State’s challenge to the trial courts’ suppression orders. On the 
contrary, the Court Appeals correctly stated the applicable standard 
of review at the very beginning, Parisi, 817 S.E.2d at 230 (stating that 
“lojur review of a trial court’s denial of a motion to suppress is ‘strictly 
limited to determining whether the trial judge’s underlying findings of 
fact are supported by competent evidence, in which event they are con- 
clusively binding on appeal, and whether those factual findings in turn 
support the judge’s ultimate conclusions of law’ ” (quoting Cooke, 306 
N.C. at 134, 291 S.E.2d at 619 (1982), and that “ [t]he trial court’s conclu- 
sions of law... are fully reviewable on appeal,” (quoting State v. Hughes, 
353 N.C. 200, 208, 539 S.E.2d 625, 631 (2000))), and in the conclusion of 
its opinion, Parisi, 817 S.E.2d at 231 (stating that “it seems clear that 
the facts, as supported by the evidence and as found by the district and 
superior courts, supported a conclusion that Officer Anderson had prob- 
able cause to stop and cite defendant for driving while impaired”), and 
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analyzed the relevant factual findings in accordance with the applicable 
standard of review. As a result, we are unable to agree with defendant 
that the Court of Appeals failed to apply the applicable statute of review. 


In addition, defendant argues that the Court of Appeals misap- 
plied the applicable standard of review as well. In defendant’s view, 
the trial courts “implicitly found” that defendant was not appreciably 
impaired and that this “unchallenged and supported factual determina- 
tion” should be deemed binding for purposes of appellate review, citing 
Bartlett, 368 N.C. at 312, 776 S.E.2d at 674. In essence, defendant argues 
that, by determining that Officer Anderson lacked probable cause to 
place defendant under arrest, the trial courts implicitly rejected Officer 
Anderson’s opinion that defendant was appreciably impaired; that, by 
making this determination, the trial courts effectively found as a fact 
that Officer Anderson lacked probable cause to place defendant under 
arrest; and that the Court of Appeals erred by failing to defer to this 
implicit finding given that it had the requisite evidentiary support. 


As we understand it, defendant’s argument rests upon the assump- 
tion that the trial courts implicitly found that defendant’s mental and 
physical faculties were not appreciably impaired and a contention that 
this implicit finding is binding upon the appellate courts in the event 
that it has sufficient evidentiary support. To be sure, this Court has 
held that “only a material conflict in the evidence—one that potentially 
affects the outcome of the suppression motion—must be resolved by 
explicit factual findings that show the basis for the trial court’s ruling,” 
Bartlett, 368 N.C. at 312, 776 S.E.2d at 674 (citing, first State v. Salinas, 
366 N.C. 119, 123-24, 729 S.E.2d 63, 66 (2012); then, State v. Ladd, 308 
N.C. 272, 278, 302 S.E.2d 164, 168 (1983)), and that, “[w]hen there is no 
conflict in the evidence, the trial court’s findings can be inferred from its 
decision,” id. at 312, 776 S.E.2d at 674 (citing State v. Munsey, 342 N.C. 
882, 885, 467 S.E.2d 425, 427 (1996)). However, this principle does not 
justify a decision in defendant’s favor in the present instance. 


First, and perhaps most importantly, the record evidence in this 
case was not, at least in our opinion, in conflict in the manner contem- 
plated by the Court in the decisions cited in the preceding paragraph. 
Instead, as we have already noted, the evidence contained in the pres- 
ent record, which consisted of testimony from Officer Anderson con- 
cerning his observations of defendant’s condition and his performance 
on certain field sobriety tests, showed that defendant had a moderate 
odor of alcohol about his person, that defendant’s eyes were red and 
glassy, that defendant had admitted having consumed three beers earlier 
that evening, and that defendant exhibited a number of clues indicating 
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impairment while performing the walk-and-turn test, one-leg stand test, 
and the horizontal gaze nystagmus test.4 As we have already noted, 
these facts, all of which are reflected in the trial courts’ findings, estab- 
lish, as a matter of law, that defendant had consumed alcohol on the 
evening in question and that his faculties were appreciably impaired, 
albeit not completely obliterated, on the evening in question. As a result, 
rather than having made an implicit factual finding that defendant was 
not appreciably impaired, the trial courts made explicit findings of fact 
establishing that the appreciable impairment needed to support defen- 
dant’s arrest in this case did, in fact, exist before incorrectly concluding 
as a matter of law that no probable cause for defendant’s arrest existed. 


Secondly, this Court has clearly stated that “[f]indings of fact are 
statements of what happened in space and time,” State ex rel. Utilities 
Comm'n v. Eddleman, 320 N.C. 344, 351, 358 S.E.2d 339, 346 (1987), 
while conclusions of law “state[ ] the legal basis upon which [a] defen- 
dant’s liability may be predicated under the applicable statutes,” Coble 
v. Coble, 300 N.C. 708, 713, 268 S.E.2d 185, 189 (1980) (holding that the 
trial court’s “finding of fact” that the plaintiff needed financial assistance 
for the support of her children and that the defendant was capable of 
providing such assistance was, in actuality, a conclusion of law). See 
also State v. McFarland, 234 N.C. App. 274, 284, 758 S.E.2d 457, 465 
(2014) (holding that “a conclusion of law requires ‘the exercise of judg- 
ment’ in making a determination, ‘or the application of legal principles’ 
to the facts found”) (quoting Sheffer v. Rardin, 208 N.C. App. 620, 624, 
704 S.E.2d 82, 35 (2010)); In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 
672, 675 (1997) (noting that “a determination which requires the exer- 
cise of judgment or the application of legal principles is more appro- 
priately a conclusion of law”). Although the issue of whether an officer 
had probable cause to support a defendant’s arrest for impaired driving 
exists certainly contains a factual component, the proper resolution of 
that issue inherently “requires the exercise of judgment or the applica- 
tion of legal principles,” In re Helms, 127 N.C. App. at 510, 491 S.E.2d at 
675, and constitutes a conclusion of law subject to de novo review rather 
than a finding of fact which cannot be disturbed on appeal without a 
determination that none of the evidence contained in the record sup- 
ports that decision. 


According to defendant, we are precluded from reaching exactly 
this result by our decision in Bartlett, 368 N.C. at 312, 776 S.E.2d at 674. 





4. Interestingly, the trial courts, in finding that Officer Anderson had not “observe[d] 
any other indicators of impairment” aside from these sobriety test results, essentially 
acknowledged that these test results constituted “indications of impairment.” 
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Defendant’s argument, however, rests upon a misreading of that deci- 
sion. To be sure, we held in Bartlett that a material evidentiary conflict 
“must be resolved by explicit factual findings that show the basis for the 
trial court’s ruling.” Barilett, 368 N.C. at 312, 776 S.E.2d at 674. However, 
the material evidentiary conflict that existed in Bartlett, which involved 
differing expert opinions concerning the extent, if any, to which a defen- 
dant’s performance on certain field sobriety tests indicated impairment, 
simply does not exist in this case. Id. at 312, 776 S.E.2d at 674. Although 
Bartlett does make reference to “a fact that is essential to the probable 
cause determination—defendant’s apparent degree of impairment,” id. 
at 312, 776 S.E.2d at 674, the language in question refers to necessity 
for the trial court to resolve the factual conflict that existed between 
the testimony of the two witnesses rather than to a determination 
that the extent to which probable cause exists to support the arrest of a 
particular person is a factual, rather than a legal, question. As a result, 
while the actual observations made by arresting officers and the extent 
to which a person suspected of driving while impaired exhibits indicia 
of impairment involve questions of fact that must be resolved by findings 
that are subject to a sufficiency of the evidence review on appeal, the 
extent, if any, to which these factual determinations do or do not sup- 
port a finding that an officer had the probable cause needed to make a 
particular arrest is a conclusion of law subject to de novo review. 


Thus, for the reasons set forth above, we hold that the unchallenged 
facts found by the trial courts, including those relating to defendant’s 
red and glassy eyes, the presence of a moderate odor of alcohol emanat- 
ing from defendant’s person, defendant’s admission to having consumed 
three beers prior to driving, and defendant’s performance on the field 
sobriety tests that were administered to him by Officer Anderson suf- 
fice, as a matter of law, to support Officer Anderson’s decision to place 
defendant under arrest for impaired driving. As a result, we affirm the 
decision of the Court of Appeals. 


AFFIRMED. 
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STATE OF NORTH CAROLINA 
v. 
JAMES HOWARD TERRELL, JR. 


No. 55A18 
Filed 16 August 2019 


Search and Seizure—thumb drive—multiple files—one opened— 
expectation of privacy in remaining files 
A detective’s search of a thumb drive was not authorized 
under the private-search doctrine in a prosecution for multiple 
counts of sexual exploitation of a minor. Defendant’s girlfriend 
found an image of her granddaughter on defendant’s thumb drive 
while looking for something else. She took the thumb drive to the 
sheriff's department, and a detective, while looking for the image 
the grandmother had reported, found other images that he believed 
might be child pornography. He then applied for a search warrant for 
the thumb drive and other property of defendant. The mere opening 
of a thumb drive and the viewing of one file does not automatically 
remove Fourth Amendment protections from the entirety of the 
contents. Digital storage devices organize information essentially by 
means of containers within containers. The detective here did not 
have a virtual certainty that nothing else of significance was in the 
thumb drive and that its contents would not tell him anything more 
that he had already been told. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice NEWBY dissenting. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 810 S.E.2d 719 (N.C. Ct. App. 
2018), reversing in part an order on defendant’s motion to suppress 
and remanding for additional proceedings following an appeal from 
judgments entered on 17 November 2016 by Judge Beecher R. Gray in 
Superior Court, Onslow County. On 20 September 2018, the Supreme 
Court allowed the State’s petition for discretionary review of additional 
issues. Heard in the Supreme Court on 5 March 2019. 


Joshua H. Stein, Attorney General, by Derrick C. Mertz, Special 
Deputy Attorney General, for the State-appellant. 
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Glenn Gerding, Appellate Defender, by Michele A. Goldman, 
Assistant Appellate Defender, for defendant-appellee. 


EARLS, Justice. 


Here we are asked to decide whether a law enforcement officer’s 
warrantless search of defendant’s USB drive, following a prior search of 
the USB drive by a private individual, was permissible under the “private- 
search doctrine.” The Court of Appeals concluded that the warrantless 
search violated defendant’s Fourth Amendment rights and remanded to 
the trial court for a determination of whether there was probable cause 
for the issuance of a search warrant without the evidence obtained from 
the unlawful search. State v. Terrell, 810 S.E.2d 719 (N.C. Ct. App. 2018). 
We affirm. 


Background 


In February 2013, defendant, James H. Terrell, Jr., returned from 
overseas work as a contractor in the Philippines and resumed living 
with his long-time girlfriend, Jessica Jones, in her home.! Defendant and 
Ms. Jones had been in a relationship for over ten years and had two 
children together. Ms. Jones also had an older daughter from an earlier 
relationship, Cindy, who had a daughter, Sandy. 


On 13 January 2014, while defendant was at work, Ms. Jones began 
searching for a photograph of defendant’s housekeeper in the Philippines 
in order “to put a face to the person[ ]” of whom defendant had spo- 
ken. Ms. Jones located and opened defendant’s briefcase, in which she 
found paperwork and three USB “thumb drives,” one of which was pur- 
ple. After plugging the purple USB thumb drive (the thumb drive) into 
a shared computer, Ms. Jones “opened it” and began clicking through 
“folders and sub-folders.” Ms. Jones later stated at the suppression hear- 
ing that she observed “images of adult women and. . . children” that 
“were not inappropriate,” images of the housekeeper in the Philippines, 
and images of a “childhood friend” of defendant’s. Ms. Jones testified: 
“I honestly do not recall any images of [defendant] and I. And in those 
pictures there are no images of him. There are just pictures of women 
and the young ladies I just spoke of.” According to Ms. Jones, “the pic- 
tures were all in one folder and then the other folders were like movies 
because [defendant] likes military movies,” and she did not “think the 





1. Like the Court of Appeals, we use pseudonyms in reference to Ms. Jones, Cindy, 
and Sandy. 
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folders had a title. It was just a thumb -- it’s the title of the thumbdrive, 
purple rain.” As Ms. Jones “got past” the images of defendant’s child- 
hood friend, she saw an image of her granddaughter, Sandy, who was 
nine years old at the time, sleeping in a bed “and . . . exposed from the 
waist up.” Upon seeing the image of Sandy, Ms. Jones became upset and 
ceased her search of the thumb drive. 


That evening, after Ms. Jones had spoken with her daughter, Cindy, 
and “let[ ] her know what [she] had discovered,” together they took 
the thumb drive to the Onslow County Sheriff’s Department. Ms. Jones 
and Cindy met with Detective Lucinda Hernandez, reported what Ms. 
Jones had discovered on the thumb drive, and left the thumb drive 
with Detective Hernandez. Detective Hernandez “did not view the pur- 
ple flash drive,” but “accepted [it] and logged it into the Crime Scene 
Investigation (CSI) Unit of the Onslow County Sheriff’s Department.” 


On the following day, Ms. Jones and Cindy met with Detective Eric 
Bailey at the Sheriff's Department and explained what they had dis- 
covered on the thumb drive. After meeting with Ms. Jones and Cindy, 
Detective Bailey “went down to the CSI department .. . to verify 
the information.” Detective Bailey, with the assistance of a member 
of the CSI Unit, plugged in the thumb drive and went “through checking 
it to try to find the image that [Ms. Jones] stated that was on there”’— 
“a nude or partially nude photograph of her granddaughter.” Detective 
Bailey stated: “As I was scrolling through, of course, there was a lot of 
photos in there so I’m clicking trying to find exactly where this image 
is located at. I observed several -- multiple images of adult females 
and also [defendant] together clothed, nude, partially nude.” As he 
was trying to locate the image of Sandy, Detective Bailey discovered 
what he believed might be child pornography; specifically, he “observed 
other young females, prepubescent females, unclothed, also some that 
were clothed.” Eventually, Detective Bailey “[s]tarted to observe other 
photographs of women overseas, and then finally happened upon the 
photograph with the granddaughter.” At that point, Detective Bailey 
ceased his search of the thumb drive and left it with the CSI Unit. 


Detective Bailey applied for a search warrant on 5 February 2014 
to search the thumb drive and other property of defendant “for contra- 
band images of child pornography and evidence of additional victims 
and crimes committed in this case.” In his affidavit attached to this ini- 
tial search warrant application, Bailey did not state that he had already 
searched the thumb drive or include any information he obtained 
from that search. Bailey instead relied on information from Ms. Jones, 
including her allegation that she had discovered the image of Sandy on 


660 IN THE SUPREME COURT 


STATE v. TERRELL 
[372 N.C. 657 (2019)] 


defendant’s thumb drive, as well as allegations that Ms. Jones’s other 
daughter had at some point previously told Ms. Jones that defendant 
“touched me down there” and that later a floppy disk containing child 
pornography had been discovered in defendant’s truck. A magistrate 
issued the warrant but, according to Bailey, he had to apply for another 
search warrant because he “received a call from the [State Bureau 
of Investigation] stating that they wanted additional information on 
the search warrant.” Accordingly, Detective Bailey applied for another 
search warrant on 5 May 2014, which was issued by a magistrate on the 
same day. In the affidavit supporting this second warrant application, 
Bailey included information from his search of the thumb drive, stating 
that he saw “several partially nude photographs of” Sandy and “severally 
fully nude photographs of an unknown child standing beside and [sic] 
adult female in various sexual positions.” 


Pursuant to the second warrant, an SBI agent conducted a thorough 
“forensic examination” of the thumb drive, which was titled “purple 
rain” and contained various folders and subfolders. The SBI agent dis- 
covered the image of Sandy in a folder named “red bone” and he uncov- 
ered twelve additional incriminating images located in a different folder 
named “Cabaniia.” Ten of those twelve images had been deleted and 
archived and would not have been ordinarily viewable without a “foren- 
sic tool.” Defendant was indicted for four counts of second-degree 
sexual exploitation of a minor, one count of possessing a photographic 
image from peeping, and twelve counts of third-degree sexual exploita- 
tion of a minor. 


Defendant filed a pretrial motion to suppress “any and all evidence 
obtained as a result of” Detective Bailey’s search of his thumb drive, argu- 
ing that Bailey “conducted a warrantless search of property in which the 
Defendant had a ligitimate [sic] expectation of privacy,” that the 5 May 
2014 search warrant was based on evidence unlawfully obtained from 
that search, and that in the absence of that tainted evidence the search 
warrant was unsupported by probable cause. At the suppression hear- 
ing, after receiving testimony from Ms. Jones and Detective Bailey and 
considering the arguments of the parties, the trial court orally denied 
defendant’s motion. In a written order dated on 29 November 2016, the 
trial court found, in pertinent part: 


2. ...[Ms. Jones’s] stated purpose for looking in defen- 
dant’s briefcase was to put a face to someone that 
defendant had talked about. Ms. [Jones’s] entry into 
defendant’s briefcase and the contents therein were 
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solely at her own volition and not connected with or 
at the suggestion of any law enforcement person 
or organization. 


[Ms. Jones] inserted the purple flash drive into a 
shared Apple computer and discovered, among other 
visual representations, a picture of her granddaughter, 
[Sandy], who appeared to be asleep and who was nude 
from the waist up with breasts displayed. After consult- 
ing with her daughter, the mother of [Sandy], Ms. [Jones] 
and her daughter, on January 13, 2014, took the purple 
flash drive to the Onslow County Sheriff’s Department. 


On January 14, 2014, [Ms. Jones] again appeared at 
the Onslow County Sheriff's Department to meet with 
Detective Eric Bailey concerning the purple flash 
drive and the contents that she had seen on that 
flash drive. Detective Bailey discussed with Ms. 
[Jones] the visual representations she had discovered 
on the purple flash drive. 


Following his discussion with [Ms. Jones], Detective 
Bailey went to the CSI Unit to confirm on the purple 
flash drive what he had been told by [Ms. Jones]. . . . 
The CSI technician placed the purple flash drive into 
CSI’s computer and selected the folder that had been 
identified by [Ms. Jones] as containing the picture of 
her granddaughter [Sandy]. This viewing in the CSI 
Unit confirmed what [Ms. Jones] had told Detective 
Bailey that she had discovered on the flash drive. In 
addition to the picture of [Sandy] Detective Bailey 
saw photographs of other nude or partially nude pre- 
pubescent females posing in sexual positions. 


The images observed by Detective Bailey corrobo- 
rated the information provided to him by [Ms. Jones]. 
Based upon that corroboration and [Ms. Jones’s] 
statements, Detective Bailey then obtained a search 
warrant in order to conduct a complete and thorough 
forensic examination of the purple flash drive. 


Detective Bailey’s initial search and examination of 
the purple flash drive in the CSI Unit did not exceed 
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the scope of the private, prior search done by [Ms. 
Jones], but could have been more thorough. 


Based on these findings, the trial court concluded, in relevant part: 


2. [Ms. Jones’s] viewing of the purple flash drive did not 
violate the Fourth Amendment because she was a pri- 
vate party not acting under the authority of the State 
of North Carolina. Her viewing of the purple flash 
drive effectively frustrated Defendant’s expectation of 
privacy as to the contents of the purple flash drive, 
and thus the later viewing by Detective Bailey at her 
request and upon presentation of the flash drive to 
[law enforcement] did not violate Defendant’s rights 
under the Fourth Amendment. 


3. None of the Defendant’s rights under the Constitution 
or laws of the United States of America or of the 
Constitution or laws of the State of North Carolina 
were violated during the seizure and search of the 
purple flash drive in this case. 


Accordingly, the trial court denied defendant’s motion to suppress. 


At trial, at the close of all evidence, the State elected not to proceed 
on three charges of second-degree sexual exploitation of a minor and 
dismissed those counts. The jury convicted defendant of the remain- 
ing fourteen counts and the trial court sentenced him to twelve con- 
secutive terms of five to fifteen months each, plus a concurrent term of 
twenty to eighty-four months for the second-degree sexual exploitation 
charge. The court imposed a suspended sentence for the secret peep- 
ing conviction. Defendant appealed the trial court’s denial of his motion 
to suppress. 


At the Court of Appeals, defendant first argued that the trial court 
erred in concluding that Jones’s viewing of the thumb drive effectively 
frustrated his expectation of privacy in the device’s entire contents, 
thereby permitting Detective Bailey to subsequently conduct a war- 
rantless search of all the thumb drive’s digital data. State v. Terrell, 810 
S.E.2d at 727. The Court of Appeals majority agreed, noting that North 
Carolina courts had not previously considered the “private-search doc- 
trine” in the context of electronic storage devices. Id. at 728; see also 
id. at 727 (explaining that under the “private-search doctrine,” “[o]nce 
an individual’s privacy interest in particular information has been frus- 
trated by a private actor, who then reveals that information to police, 
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the police may use that information, even if obtained without a warrant” 
(citing United States v. Jacobsen, 466 U.S. 109, 117 (1984))). 


The majority distinguished the Court of Appeals’ prior decision in 
State v. Robinson, in which the court concluded that police could per- 
missibly view an entire videotape after a private searcher viewed only 
portions of that videotape because “the police do not exceed the scope 
of a prior private search when they examine the same materials . . . 
[ ] more thoroughly than did the private parties.” Id. at 728 (first altera- 
tion in original) (quoting State v. Robinson, 187 N.C. App. 795, 798, 653 
S.E.2d 889, 892 (2007)). The majority rejected the State’s contention that 
the thumb drive was a similar “container” that, once opened, frustrated 
any expectation of privacy in the device’s entire contents. Id. at 728-29. 
According to the majority, “electronic storage devices are unlike video- 
tapes, and a search of digital data on a thumb drive is unlike viewing 
one continuous stream of video footage on a videotape. . .. One thumb 
drive may store thousands of videos, and it may store vastly more and 
different types of private information than one videotape.” Jd. at 728. In 
reaching this conclusion, the majority noted that it was “guided by the 
substantial privacy concerns implicated in searches of digital data that 
the United States Supreme Court expressed in Riley v. California.” Id. 
at 729 (citing Riley, 134 S. Ct. 2473, 2485 (2014)). 


Turning to the search at issue, the majority stated that under the pri- 
vate-search doctrine as set forth in United States v. Jacobsen, “a follow- 
up police search must be tested by the degree to which that officer had 
‘virtual certainty’ the privately searched item contained ‘nothing else of 
significance’ other than the now non-private information, and that his 
inspection of that item ‘would not tell him anything more than’ what the 
private searcher already told him.” Jd. at 731 (quoting Jacobsen, 466 U.S. 
at 119). The majority concluded that while “the trial court should have 
made detailed findings on the exact scope of both Jones’s and Detective 
Bailey’s searches of the thumb drive’s contents,” the “findings on the 
precise scope of both searches are immaterial in this particular case, in 
light of the other findings establishing that Jacobsen’s virtual-certainty 
requirement was not satisfied and, therefore, Detective Bailey’s search 
was unauthorized under the private-search doctrine.” Id. at 731-82 (cita- 
tion omitted). Accordingly, the majority held that “Detective Bailey’s 
warrantless thumb drive search [was not] authorized under the private- 
search doctrine, nor was he able to use the evidence he obtained during 
that search to support his warrant application.” Jd. at 734. 


Next, defendant argued that without the information Detective 
Bailey acquired from the warrantless search, the warrant application 
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failed to establish probable cause. Jd. at 734. The majority noted that 
“because the trial court determined that the evidence acquired by 
Detective Bailey’s warrantless search was lawful under the private- 
search doctrine, the trial court never determined whether striking that 
information from his application would still supply probable cause 
to issue the search warrant.” Id. at 735. The majority determined that 
under State v. McKinney, “remand to the trial court [is] more appropri- 
ate than unilateral appellate court determination of the warrant’s valid- 
ity[.]” Jd. at 735 (alterations in original) (quoting McKinney, 361 N.C. 
538, 64, 637 S.E.2d 868, 875 (2006)). Accordingly, the majority reversed 
the trial court’s denial of defendant’s motion to suppress and remanded 
“to the trial court to determine, in the first instance, whether probable 
cause existed to issue the search warrant after excising from Detective 
Bailey’s warrant application the tainted evidence arising from his unlaw- 
ful search.” Id. at 735. 


In a separate opinion, one member of the panel dissented in part. Id. 
at 736 (Stroud, J., concurring in part and dissenting in part). The dissent- 
ing judge “generally agree[d] with the majority’s analysis of the private 
search doctrine and determination that a thumb drive is not a single con- 
tainer” but opined that “the majority’s analysis overlooks the fact that 
Detective Bailey attempted to limit his initial search to find the image 
reported by Ms. Jones.” Jd. at 738. According to the dissenting judge, 
“Detective Bailey was ‘substantially certain’ the drive would contain the 
‘granddaughter image,’ ” and he “sought to replicate Ms. Jones's private 
search but since she did not understand the organization of the drive, 
he could not go directly to the particular image he was seeking.” Id. at 
739-40. The dissenting judge would have found no error in the convic- 
tions stemming from “[t]he granddaughter image and two seen photos 
Detective Bailey found while searching for the granddaughter image” 
because they “fall within the scope of the private search doctrine, and 
they too were properly not suppressed by the trial court.” Jd. at 740. 
Additionally, the dissenting judge determined that “the granddaughter 
image and the two seen images would support probable cause for the 
other ten deleted images” but “concur[red] with the majority to remand 
to the trial court to determine probable cause for issuance of the search 
warrant for the ten deleted images.” Jd. at 740. 


The State appealed on the basis of the dissent pursuant to N.C.G.S. 
§ 7A-30(2). The State also filed a petition for discretionary review of 
additional issues on 13 March 2018, which we allowed in part on 
20 September 2018. 


IN THE SUPREME COURT 665 


STATE v. TERRELL 
[372 N.C. 657 (2019)] 


Standard of Review 





We review a trial court’s ruling on a motion to suppress to deter- 
mine “whether competent evidence supports the trial court’s findings 
of fact and whether the findings of fact support the conclusions of 
law.” State v. Biber, 365 N.C. 162, 167-68, 712 S.E.2d 874, 878 (2011) (cit- 
ing State v. Brooks, 337 N.C. 132, 140-41, 446 S.E.2d 579, 585 (1994)). We 
review the trial court’s conclusions of law de novo. Id. at 168, 712 S.E.2d 
at 878 (citing State v. McCollum, 334 N.C. 208, 237, 433 S.E.2d 144, 160 
(1993), cert. denied, 512 U.S. 1254 (1994), convictions vacated and case 
dismissed with prejudice, State v. McCollum, No. 83CRS15506-07, 2014 
WL 4345428 (N.C. Super. Ct. Robeson County, Sept. 2, 2014)). We review 
decisions of the Court of Appeals for errors of law. State v. Romano, 369 
N.C. 678, 685, 800 S.E.2d 644, 649 (2017) (citing Brooks, 337 N.C. at 149, 
446 S.E.2d at 590). 


Analysis 


The State argues that the Court of Appeals, in concluding that 
Detective Bailey’s search of the thumb drive constituted an unreason- 
able search under the Fourth Amendment, erred by applying an unnec- 
essarily restrictive rule that is inconsistent with the private-search 
doctrine as set forth in Jacobsen. We disagree. 


“The United States and North Carolina Constitutions both protect 
against unreasonable searches and seizures of private property.” State 
v. Lowe, 369 N.C. 360, 364, 794 S.E.2d 282, 285 (2016) (first citing U.S. 
Const. amend. IV; and then citing N.C. Const. art. I, § 20). “A ‘search’ 
occurs when an expectation of privacy that society is prepared to con- 
sider reasonable is infringed.” Jacobsen, 466 U.S. at 113. Because the 
Fourth Amendment “proscrib[es] only governmental action[,] it is wholly 
inapplicable ‘to a search or seizure, even an unreasonable one, effected by 
a private individual not acting as an agent of the Government or with the 
participation or knowledge of any governmental official.’ ” Jd. (quoting 
Walter v. United States, 447 U.S. 649, 662 (1980) (Blackmun, J., dissent- 
ing)). Searches conducted by governmental officials in the absence of a 
judicial warrant “are presumptively unreasonable, though the Court has 
recognized a few limited exceptions to this general rule.” United States 
v. Karo, 468 U.S. 705, 717 (1984) (citations omitted). When seeking “to 
admit evidence discovered by way of a warrantless search in a criminal 
prosecution,” the State bears the burden of establishing that the search 
falls under an exception to the warrant requirement. State v. Cooke, 306 
N.C. 132, 135, 291 S.E.2d 618, 620 (1982) (first citing Chimel v. California, 
395 U.S. 752, 762 (1969); and then citing United States v. Jeffers, 342 
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US. 48, 51 (1951)). The Supreme Court set forth one such exception in 
Jacobsen involving circumstances in which a warrantless search by gov- 
ernment officials may be permissible when conducted in reliance upon 
an antecedent search by a private individual. 


In Jacobsen employees at an airport FedEx office opened a dam- 
aged package—“an ordinary cardboard box wrapped in brown paper”— 
to examine the package’s contents in compliance with a company policy 
concerning insurance claims. 466 U.S. at 111. Inside the box employees 
found “five or six pieces of crumpled newspaper” covering a tube, which 
was “about 10 inches long” and made of duct tape. Jd. After cutting open 
the tube, the employees discovered “a series of four zip-lock plastic bags, 
the outermost enclosing the other three and the innermost containing 
about six and a half ounces of white powder.” Jd. Upon finding the white 
powder, the employees notified the Drug Enforcement Administration 
(DEA), replaced the plastic bags in the tube, and placed the tube and 
newspapers back into the box. Jd. The first DEA agent who arrived “saw 
that one end of the tube had been slit open; he removed the four plastic 
bags from the tube and saw the white powder.” Jd. He proceeded to 
open the series of plastic bags and, using a knife blade, “removed a trace 
of the white substance,” which “[a] field test made on the spot identified 
...as cocaine.” Jd. at 111-12. DEA agents then obtained a warrant to 
search the location to which the package was addressed and ultimately 
arrested the recipients. Jd. at 112. The Supreme Court granted certiorari 
to address the recipients’ arguments “that the warrant was the product 
of an illegal search and seizure.” Jd. at 112-13. 


The Court noted that “[t]he reasonableness of an official invasion 
of the citizen’s privacy must be appraised on the basis of the facts as 
they existed at the time that invasion occurred.” Jd. at 115. Central to 
that inquiry in Jacobsen, the Court noted, were “[t]he initial invasions of 
respondents’ package,” which “did not violate the Fourth Amendment 
because of their private character.” Jd. The Court stated, “The addi- 
tional invasions of respondents’ privacy by the Government agent must 
be tested by the degree to which they exceeded the scope of the private 
search.” Id. According to the Court, “[t]his standard follows from the 
analysis applicable when private parties reveal other kinds of private 
information to the authorities,” specifically—“[o]nce frustration of the 
original expectation of privacy occurs, the Fourth Amendment does not 
prohibit governmental use of the now nonprivate information.” Id. at 
117. Rather, “[t]he Fourth Amendment is implicated only if the authori- 
ties use information with respect to which the expectation of privacy 
has not already been frustrated,” in which case “the authorities have 
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not relied on what is in effect a private search, and therefore presump- 
tively violate the Fourth Amendment if they act without a warrant.” Id. 
at 117-18. 


In Jacobsen, the federal agent who first arrived at the scene knew 
when he saw the package that “it contained nothing of significance” 
other than a tube with “plastic bags and, ultimately, white powder.” Id. 
at 118. According to the Court: 


[T]here was a virtual certainty that nothing else of signifi- 
cance was in the package and that a manual inspection of 
the tube and its contents would not tell him anything more 
than he already had been told. . .. Respondents could have 
no privacy interest in the contents of the package, since it 
remained unsealed and since the Federal Express employ- 
ees had just examined the package and had, of their own 
accord, invited the federal agent to their offices for the 
express purpose of viewing its contents. 


Id. at 119. “Similarly,” the Court continued, “the removal of the plastic 
bags from the tube and the agent’s visual inspection of their contents 
enabled the agent to learn nothing that had not previously been learned 
during the private search. It infringed no legitimate expectation of pri- 
vacy and hence was not a ‘search’ within the meaning of the Fourth 
Amendment.” Id. at 120 (footnote omitted). Notably, in responding to 
the concurring Justice’s suggestion that the Court was “sanction[ing] 
warrantless searches of closed or covered containers or packages when- 
ever probable cause exists as a result of a prior private search,” id. at 129 
(White, J., concurring), the Court stressed that the visibility of the white 
powder was “far less significant than the facts that the container could 
no longer support any expectation of privacy, and that it was virtually 
certain that it contained nothing but contraband. ... A container which 
can support a reasonable expectation of privacy may not be searched, 
even on probable cause, without a warrant.” Jd. at 120 n.17 (majority 
opinion) (citations omitted). 


Here we consider a private search made of a container of a dif- 
ferent sort, though one equally protected by the Fourth Amendment. 
See United States v. Ross, 456 U.S. 798, 822-23 (1982) (“[T]he Fourth 
Amendment provides protection to the owner of every container that 
conceals its contents from plain view.” (citing Robbins v. California, 
453 U.S. 420, 427 (1981) (plurality opinion))). Indeed, the State does 
not dispute that defendant’s thumb drive and its digital contents were 
his “effects” and that he possessed a legitimate expectation of privacy 
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in these effects prior to the search by the grandmother. At issue here is 
the extent of defendant’s expectation of privacy in those effects follow- 
ing that search, specifically—whether the thumb drive, or any part of it, 
could continue to support a legitimate expectation of privacy. 


The State contends that the nature of the thumb drive as a con- 
tainer is such that Ms. Jones’s mere “opening” of the thumb drive frus- 
trated defendant’s reasonable expectation of privacy in the entirety of 
its contents, thereby permitting Detective Bailey to conduct a follow-up 
search of any information stored on the device. According to the State, 
this position is consistent with a “broader view” of the private search 
doctrine’s permissible scope, referred to by the State as the “container 
approach.” See, e.g., United States v. Runyan, 275 F.3d 449, 463-65 (5th 
Cir. 2001) (holding that while police could not permissibly search the 
defendant’s floppy disks, CDs, and ZIP disks previously unopened by 
private searchers without having substantial certainty of the disks’ con- 
tents, the private searchers’ opening of other disks compromised the 
defendant’s expectation of privacy in those closed containers and police 
were free to examine their contents, including any files not previously 
viewed by private searchers); see also Rann v. Atchison, 689 F.3d 832, 
836-88 (7th Cir. 2012) (adopting Runyan’s rationale “that a search of 
any material on a computer disk is valid if the private party who con- 
ducted the initial search had viewed at least one file on the disk” and 
if police are “substantially certain” that the disk contains contraband 
(citing Runyan, 275 F.3d at 463-65)), cert. denied, 568 U.S. 1030 (2012). 
But see United States v. Lichtenberger, 786 F.3d 478, 480, 488 (6th Cir. 
2015) (holding that where the private searcher had “clicked on different 
folders” in the defendant’s laptop and was unsure which files she had 
opened, the follow-up search was not permissible because the officer 
could not “proceed with ‘virtual certainty’ that the ‘inspection of the [lap- 
top] and its contents would not tell [him] anything more than he already 
had been told’ ” (alterations in original) (quoting Jacobsen, 466 U.S. at 
119)). See also United States v. Sparks, 806 F.3d 1323, 1335-36 (11th Cir. 
2015) (holding that where a private searcher viewed all of the images 
and one video contained in an album on the defendant’s cell phone, the 
officer could subsequently view those images and that video, but the offi- 
cer exceeded the scope of the prior search by viewing a second video 
in that album that had not previously been watched), cert. denied, 136 
S. Ct. 2009, and cert. denied, 137 S. Ct. 34 (2016); cf United States 
v. Ackerman, 831 F.3d 1292, 1305-06 (10th Cir. 2016) (holding that where 
AOLs “hash value matching” screening algorithm identified one of the 
attachments to the defendant’s e-mail as a match for child pornography 
but AOL never opened the e-mail itself, a government analyst exceeded 
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the private search by opening the e-mail and viewing the attachments 
because doing so “could have revealed virtually any kind of noncontra- 
band information to the prying eye”). We conclude that the categorical 
approach proffered by the State is inconsistent with Jacobsen, which 
contemplates that a follow-up search will “enable[ ] [an officer] to learn 
nothing that had not previously been learned during the private search,” 
466 U.S. at 120, and which requires that a “container . . . no longer sup- 
port any expectation of privacy,” id. at 120 n.17 (emphasis added). 


We cannot agree that the mere opening of a thumb drive and the 
viewing of as little as one file automatically renders the entirety of the 
device’s contents “now nonprivate information” no longer afforded any 
protection by the Fourth Amendment. Jd. at 117. An individual’s privacy 
interest in his or her effects is not a liquid that, taking the shape of its 
container, wholly evaporates merely upon the container’s opening, with 
no regard for the nature of the effects concealed therein. This is particu- 
larly true in the context of digital storage devices, which can retain mas- 
sive amounts? of various types of information and which organize this 
information essentially by means of containers within containers. See, 
e.g., Orin S. Kerr, Searches and Seizures in A Digital World, 119 Harv. 
L. Rev. 531, 555 (2005) (stating that “[a] computer is like a container that 
stores thousands of individual containers”). Unlike rifling through the 
contents of a cardboard box, a foray into one folder of a digital storage 
device will often expose nothing about the nature or the amount of digi- 
tal information that is, or may be, stored elsewhere in the device. As the 
Court of Appeals majority recognized, “[d]ata stored on a thumb drive 
may be concealed among an unpredictable number of closed digital file 
folders, which may be further concealed within unpredictable layers 
of nested subfolders. A thumb drive search . . . may require navigating 
through numerous closed file folders and subfolders.” Terrell, 810 S.E.2d 
at 728 (majority opinion).? Following the mere opening of a thumb drive 





2. For instance, Detective Bailey stated in his sworn affidavit for the search warrant 
that the thumb drive here had a capacity of two gigabytes and that “[o]ne gigabyte, or 
approximately one thousand (1,000) megabytes, is the approximate equivalent of five hun- 
dred thousand (500,000) double spaced pages of text and is estimated to be approximately 
two hundred and twelve (212) feet thick of paper.” We mention this by way of illustration. 
The trial court did not make a finding on the capacity of the thumb drive, and its actual 
capacity is not relevant to our analysis of whether Bailey's follow-up search was permis- 
sible, which focuses on what Bailey knew (or, in this case, did not know) about the nature 
and extent of the private search before conducting his follow-up search. 


3. The State argues that the Court of Appeals majority reached its decision in errone- 
ous reliance on Riley v. California, a case addressing the “search incident to arrest” excep- 
tion to the warrant requirement, as opposed to the private-search doctrine. 134 S. Ct. 2473. 
We conclude that the Court of Appeals recognized the different exceptions to the warrant 
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by a private individual, an officer cannot proceed with “virtual certainty 
that nothing else of significance” is in the device “and that a manual 
inspection of the [thumb drive] and its contents would not tell him any- 
thing more than he already had been told.” Jacobsen, 466 U.S. at 119. 
Rather, there remains the potential for officers to learn any number and 
all manner of things “that had not previously been learned during the pri- 
vate search.” Id. at 120. Accordingly, the extent to which an individual’s 
expectation of privacy in the contents of an electronic storage device is 
frustrated depends upon the extent of the private search and the nature 
of the device and its contents. 


In that regard, the trial court erred in concluding that Jones's “view- 
ing of the purple flash drive effectively frustrated Defendant’s expecta- 
tion of privacy as to the contents of the purple flash drive,” because this 
conclusion is not supported by its findings of fact. The trial court’s find- 
ings do not establish the precise scope of Ms. Jones’s search of the thumb 
drive and whether Detective Bailey possessed “virtual certainty that noth- 
ing else of significance was in the [thumb drive] and that a manual inspec- 
tion of the [thumb drive] and its contents would not tell him anything 
more than he already had been told.” Jd. at 119. Nor could the trial court 
have made such findings, as it is clear that the State failed to carry its 
burden of presenting competent evidence establishing that Bailey’s war- 
rantless search was permissible under the private-search doctrine. 


At the suppression hearing, neither Ms. Jones nor Detective Bailey 
“testified to the exact folder pathway they followed to arrive at the” 
image of Sandy, “identified which folders or subfolders they opened or 
reviewed, [or] identified which subfolder of images they scrolled through 
to arrive at the” image of Sandy. Terrell, 810 S.E.2d at 725. Further, Ms. 
Jones’s search of the thumb drive for images of defendant’s housekeeper 
was far from exhaustive. While Ms. Jones clicked through “folders and 
sub-folders” before finding the image of Sandy, she was not aware that 
any of “the folders had a title. It was just a thumb -- it’s the title of the 
thumbdrive, purple rain.” Ms. Jones thought that “the pictures were all 
in one folder and then the other folders were like movies.” After view- 
ing several non-incriminating images, Ms. Jones ceased her search upon 
finding the image of Sandy. Ms. Jones did not view any of the incriminat- 
ing photos that were later discovered by Detective Bailey in an entirely 





requirement at issue in Riley and in this case and did not err in looking for guidance to the 
Court’s discussion of electronic data in Riley. See Terrell, 810 S.E.2d at 729 (“While this 
is a private-search exception case, not a search-incident-to-arrest exception case, Riley’s 
guidance that the nature of an electronic device greatly increases privacy implications 
holds just as true... .”). 
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separate folder.4 Had Bailey possessed virtual certainty of the device’s 
contents, presumably he would not have been “scrolling through... a 
lot of photos” in different folders before, according to him, he “finally 
happened upon the photograph with the granddaughter.” It is clear 
that Ms. Jones’s limited search did not frustrate defendant’s legitimate 
expectation of privacy in the entire contents of his thumb drive and that 
Detective Bailey’s follow-up search to locate the image of Sandy was not 
permissible under Jacobsen because he did not possess “a virtual cer- 
tainty that nothing else of significance was in the [thumb drive] and that 
a manual inspection of the [thumb drive] and its contents would not tell 
him anything more than he already had been told” by Jones. Jacobsen, 
466 U.S. at 119; see also id. at 120 n.17 (“A container which can support 
a reasonable expectation of privacy may not be searched, even on prob- 
able cause, without a warrant.” (citations omitted)). 


The State contends that requiring “virtual certainty” under Jacobsen 
confuses a sufficient condition with a necessary condition and that an 
officer can proceed with a follow-up search so long as he acts reasonably 
in replicating the private search based on the information conveyed to 
him. See, e.g., Terrell, 810 S.E.2d at 739-40 (Stroud, J., concurring in part 
and dissenting in part) (“Detective Bailey sought to replicate Ms. Jones’s 
private search but since she did not understand the organization of the 
drive, he could not go directly to the particular image he was seeking. . . . 
Detective Bailey limited his search to a reasonable effort to find exactly 
what Ms. Bailey reported... . [T]he majority’s analysis wrongly requires 
perfection from a private searcher who reports finding contraband and 
a law enforcement officer who seeks to confirm existence of contraband 
as reported by a private searcher.”). Yet, the requirement that an officer 
possess “virtual certainty that nothing else of significance” is in a con- 
tainer is central to Jacobsen because the private-search doctrine, unlike 
other exceptions to the Fourth Amendment’s warrant requirement, is 
premised fundamentally on the notion that the follow-up search is not 
a “search” at all.5 Jacobsen, 466 U.S. at 120 (“It infringed no legitimate 





4. The fact that Detective Bailey, but not Ms. Jones, observed these incriminating 
photos demonstrates that the record would not support any finding that Detective Bailey 
simply retraced the private search undertaken by Ms. Jones, particularly given that the 
incriminating photos other than the one of Sandy were contained in a separate folder. 


5. This is true at least under the “Katz reasonable-expectation-of-privacy test” for a 
search, which the Supreme Court explained “has been added to, not substituted for, the 
common-law trespassory test.” United States v. Jones, 565 U.S. 400, 409 (2012) (emphases 
omitted); see id. at 404 (stating that the government conducts a search when it “physi- 
cally occupie[s] private property for the purpose of obtaining information”). The Court in 
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expectation of privacy and hence was not a ‘search’ within the meaning 
of the Fourth Amendment.”). If a container continues to support a rea- 
sonable expectation of privacy, it is a necessary corollary that an officer 
cannot proceed with a “search” of that container absent virtual certainty 
that he will not infringe upon that expectation of privacy.§ Id. at 120 n.17 
(“A container which can support a reasonable expectation of privacy 
may not be searched, even on probable cause, without a warrant.” (cita- 
tions omitted)). 


Additionally, the State argues that this result will discourage pri- 
vate parties from coming forward with evidence of criminal activity 
and echoes the concern of the dissenting judge below of “plac[ing] law 
enforcement officers in a Catch 22 of being unable to confirm the pri- 
vate searcher’s report without a search warrant because of the risk of 
accidental discovery of an image other than the one reported but being 
unable to get a search warrant without confirming the report.” Terrell, 
810 S.E.2d at 740. Assuming arguendo that it is true, as the State con- 
tends, that Detective Bailey possessed virtual certainty that the thumb 
drive contained contraband, it is unclear why such certainty would not 
translate into an affidavit sufficient to establish probable cause. See State 
v. Riggs, 328 N.C. 213, 219, 400 S.E.2d 429, 433 (1991) (“[P]robable cause 
requires only a probability or substantial chance of criminal activity, 
not an actual showing of such activity.” (alteration in original) (quoting 
Illinois v. Gates, 462 U.S. 213, 244 n.13 (1983)) (emphasis assed)); State 
v. Arrington, 311 N.C. 633, 638, 319 S.E.2d 254, 257-58 (1984) (“The task 
of the issuing magistrate is simply to make a practical, common sense 
decision whether, given all the circumstances set forth in the affidavit 
before him, including the ‘veracity’ and ‘basis of knowledge’ of persons 
supplying hearsay information, there is a fair probability that contra- 
band or evidence of a crime will be found in a particular place.” (quoting 
Gates, 462 U.S. at 238)). 


Finally, the State argues in the alternative that the Court of Appeals 
changed the private-search doctrine test by declining to follow its prior 
decisions and erred in not remanding for additional findings on virtual 
certainty and the scope of the private search. We are not persuaded that 
the Court of Appeals majority altered the private-search doctrine in 





Jacobsen did not address the trepassory test and, given our holding, we need not address 
defendant’s argument that the private-search doctrine cannot survive in light of Jones. 


6. For that reason, assuming the existence of the necessary “virtual certainty,” 
flash drives can be the subject of a warrantless search performed pursuant to the private 
search doctrine. 
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this State,’ which is controlled by Jacobsen, and for the reasons stated 
above we agree with the Court of Appeals majority that the evidence and 
findings make clear “that Detective Bailey’s search was not authorized 
under the private-search doctrine because he did not conduct his search 
with the requisite level of ‘virtual certainty’ contemplated by Jacobsen.” 
Terrell, 810 S.E.2d at 735 (majority opinion). 


For the reasons stated herein, we affirm the decision of the Court 
of Appeals.8 


AFFIRMED. 


Justice DAVIS did not participate in the consideration or decision 
of this case. 


Justice NEWBY dissenting. 


In this case we apply the private-search doctrine to an electronic 
storage device, a thumb drive.! The majority holds that the private-search 
doctrine cannot apply to a thumb drive because, even though some of 
the thumb drive has been previously opened, “an officer cannot proceed 
with ‘virtual certainty that nothing else of significance’ is in the device,” 
citing United States v. Jacobsen, 466 U.S. 109, 119, 104S Ct. 1652, 1659, 
80 L. Ed. 2d 85, 98 (1984). The majority argues the “virtual certainty” 
language in Jacobsen compels its holding. This rigid approach, however, 
is a significant misapplication of that decision. Instead of “virtual cer- 
tainty” that nothing else is contained in the thumb drive, the pivotal test 
in Jacobsen requires identifying the private search and evaluating “the 





7. The State contends that the decision in Robinson, 187 N.C. App. at 798, 653 S.E.2d 
at 892 (holding that police could search a single videotape “more thoroughly” than the pri- 
vate searcher), was controlling, stating that “[a] videotape is simply the thumb drive of an 
earlier time.” The more obvious parallel to a videotape would be a single video file, which 
is not what we have before us in this case. 


8. Neither party sought review of the decision of the Court of Appeals majority to 
“remand this matter to the trial court to determine, in the first instance, whether probable 
cause existed to issue the search warrant after excising from Detective Bailey’s warrant 
application the tainted evidence arising from his unlawful search.” Terrell, 810 S.E.2d at 
735. For that reason, that decision remains undisturbed and we express no opinion con- 
cerning its correctness. 


1. A thumb drive is a small, usually rectangular device used for storing electronic 
data. The data is typically contained in individual files (e.g., a photograph, a document, 
a song, etc.), and the files are usually organized in folders and subfolders. See Merriam- 
Webster's Collegiate Dictionary 485 (11th ed. 2007) (defining a “folder” as “an organizational 
element of a computer operating system used to group files or other folders together”). 
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degree to which [the additional invasion of defendant’s privacy by the 
government] exceeded the scope of the private search.” Id. at 115, 104 
S. Ct. at 1657, 80 L. Ed. 2d at 95. Jacobsen clearly states “[t]he Fourth 
Amendment is implicated only if the authorities use information with 
respect to which the expectation of privacy has not already been frus- 
trated.” Id. at 117, 104.S. Ct. at 1658-59, 80 L. Ed. 2d at 97. 


The private-search doctrine is an exception to the Fourth Amendment 
warrant requirement for a governmental search because a search con- 
ducted with the permission of a private person does not implicate a 
governmental intrusion; the private person’s prior search frustrates 
any reasonable expectation of privacy. Here a concerned grandmother 
searched defendant’s thumb drive in her home and found a picture of her 
sleeping, partially nude nine-year-old granddaughter. She then delivered 
the thumb drive to law enforcement, intending that they verify her find- 
ing and pursue criminal charges. Law enforcement did so. This transac- 
tion constitutes a textbook application of the private-search doctrine. 


There is no dispute, as the trial court found, that the grandmother 
opened the thumb drive, opened the folder “Bad stuff,” and saw various 
files. Likewise, there is no dispute that the grandmother opened the sub- 
folder “red bone” and its file containing the image of her granddaughter. 
The only question should be whether the detective’s opening of another 
subfolder, while trying to replicate the grandmother search, unlawfully 
exceeded the scope of that private search. 


The majority holds that the private-search doctrine does not apply 
to an electronic storage device if the private searcher did not open 
all of the device’s folders, subfolders, and files. It maintains the test 
is “whether the thumb drive, or any part of it, could continue to sup- 
port a legitimate expectation of privacy.” In other words, if the private 
searcher did not open every file, there is a possibility defendant’s rea- 
sonable expectation of privacy to any unopened file has not been frus- 
trated by the private search. Therefore, by simply opening the thumb 
drive, law enforcement committed an unlawful search. Even though it is 
indisputable that the grandmother opened the file containing the grand- 
daughter’s image, because the thumb drive contained files not searched 
by her, law enforcement cannot open it. In addition, to reach its result, 
the majority violates the standard of review by rejecting facts found 
by the trial court, which are supported by substantial evidence, and sub- 
stitutes its own fact-finding. 


The trial court took the correct approach. That court found the detec- 
tive only searched the folder (“Bad stuff”) identified by the grandmother. 
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The detective stopped his search when he found the image of the grand- 
daughter. The trial court applied Jacobsen as informed by panels of the 
Fifth and Seventh Circuits, which analyzed facts similar to those pre- 
sented here and asked the correct question: Did the governmental agent 
attempt to limit the scope of the search to that described by the private 
party? The trial court found that the search “did not exceed the scope of 
the private, prior search done by [the grandmother], but could have been 
more thorough” and ultimately denied defendant’s motion to suppress. 
Because the trial court correctly applied the private-search doctrine, 
its decision should be affirmed. The majority’s “virtual certainty” test 
needlessly eliminates the private-search doctrine for electronic storage 
devices, making it impossible for law enforcement to verify provided 
information. I respectfully dissent. 


I. Facts 


Jessica Jones,” the grandmother, located in her home and looked 
through a purple thumb drive (titled “Purple Rain”) that belonged to 
her longtime boyfriend, defendant. She found an unlawful, disturbing 
photo of her granddaughter. She and her daughter brought the thumb 
drive to the Sheriff’s Office and reported to Detective Hernandez that it 
contained, along with other images, her granddaughter’s image. In lay- 
men’s terms, Jones explained her search process. Detective Hernandez 
completed a “Property/Evidence Status Form” that included a short 
summary of her conversation with Jones: “9 y/r victim’s mom. . . [and 
Jones] Brought USB that has photographs of 9 y/r shirtless and asleep. 
Labeled under ‘Bad stuff.’ ” The next morning, Detective Bailey reviewed 
Detective Hernandez’s report and met with Jones to discuss “the visual 
representations she had discovered on the purple flash drive” before 
examining the thumb drive to verify Jones’s report.? 





2. This name is a pseudonym used by the trial court and the Court of Appeals. 


3. At the suppression hearing, Jones described her search of the purple thumb drive, 
saying “when I opened it and the images came up. . . . I saw images of adult women and 
what I presumed was children, but they were not inappropriate, meaning that they were 
clothed. They just looked like little young girls.” She viewed images of adult females, some 
naked and some clothed. Jones noted that “the pictures were all in one folder, and she 
“scrolled down” by “go[ing] into folders and sub-folders.” Jones then discovered her grand- 
daughter's image “in bed and she was asleep and she’s exposed from the waist up.” Jones 
explained that she “got upset” because she “never in a million years expected to find any- 
thing like that” and then ended her search. Detective Bailey testified at the suppression 
hearing that, while retracing Jones’s search, he “observed other young females, prepubes- 
cent females, unclothed, also some that were clothed,” but when he was able “to verify 
what [Jones] told [him] she had seen on the flashdrive . . . . [he] completed [his] search.” 
Thus, Detective Bailey discovered the two images of child pornography before finding the 
granddaughter’s image. 
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In retracing Jones’s search through the folder entitled “Bad stuff” 
and its subfolders, while looking for and before finding the granddaugh- 
ter’s image, Bailey discovered “fully nude photographs of an unknown 
child standing beside and [sic] adult female in various sexual positions” 
that Jones had neither observed nor reported. Detective Bailey only 
searched the folder identified by Jones, “Bad stuff.” The “Bad stuff” 
subfolder titled “red bone” contained the image of the granddaughter; 
the “Bad stuff” subfolder titled “Cabaniia” contained the two images 
of the unidentified nude children viewed by Detective Bailey. Detective 
Bailey sought and obtained a search warrant to forensically examine 
the thumb drive for any hidden files. Upon executing the warrant, a 
SBI technician extracted ten additional images of child pornography, 
which had previously been deleted from the subfolder titled “Cabaniia.” 
Defendant faced charges for the photograph of the granddaughter as 
well as for possessing the two images of the children as observed by 
Detective Bailey and the ten images discovered by the SBI technician. 


Defendant moved to suppress all evidence obtained by and through 
Detective Bailey upon his viewing of the thumb drive Jones brought 
to the police. During the suppression hearing, defense counsel identified 
the issue as, inter alia, “to what extent did Detective Bailey’s subse- 
quent search without a search warrant exceed the scope of the search 
done by the private citizen.” Counsel argued that, because Detective 
Bailey discovered “entirely different type images,” his action “without a 
search warrant clearly exceeds the scope of the search done by a private 
individual, in this case, [Jones].” Because Detective Bailey happened 
upon the additional images while retracing Jones’s search for the grand- 
daughter’s image, defendant argued those images could not serve as a 
basis for probable cause for the warrant. 


Following a hearing on the motion to suppress, the trial court made 
its ruling: 


I’ve read through the case law handed up, read the case 
law in North Carolina, it appears to me that this - in 
exercising my discretion, it appears that there was a pri- 
vate party who went into this flashdrive and, by doing 
so, I believe the Court says it frustrated the defendant’s 
reasonable expectation of privacy as to the contents of 
that flashdrive. 


Therefore, thereafter, when the police officer went 
into that same thumbdrive . . . to confirm what has been 
stated to him, he found additional matters and he did so 
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in a manner that was, perhaps, more thoroughly than the 
initial examination by [Jones]. He ran into more images 
than what [Jones] ran into. 


Given all of this, in exercising my discretion, the 
motion to suppress will be denied. 


The trial court’s written order included findings regarding the relation- 
ship between defendant and Jones and a description of the private 
search conducted here: 


2. On January 13, 2014, [Jones] was in her home; defen- 
dant was not present. [Jones] looked inside of a brief- 
case belonging to the defendant, which stayed in her 
home in a usual and customary manner. On this date, 
defendant's briefcase was in [Jones’s] den. Inside the 
briefcase, [Jones] found, among other items, a USB 
flash drive, sometimes referred to as a thumb drive. 
The flash drive in issue here was purple in color. 
[Jones’s] stated purpose for looking in defendant’s 
briefcase was to put a face to someone that defen- 
dant had talked about. [Jones’s] entry into defendant’s 
briefcase and the contents therein were solely at her 
own volition and not connected with or at the sugges- 
tion of any law enforcement person or organization. 


3. [Jones] inserted the purple flash drive into a shared 
Apple computer and discovered, among other visual 
representations, a picture of her granddaughter, 
[name redacted] who appeared to be asleep and who 
was nude from the waist up with breasts displayed. 
After consulting with her daughter, the mother of 
[the child], [Jones] and her daughter, on January 13, 
2014, took the purple flash drive to the Onslow County 
Sheriff’s Department. 


Next, the trial court made findings regarding Jones’s delivery of the 
purple flash drive to law enforcement. 


4. On January 13, 2014, [Jones] met with Detective 
Lucinda Hernandez to discuss what she had found 
on the purple flash drive. Detective Hernandez 
accepted the purple flash drive and logged it into the 
Crime Scene Investigation (CSD) Unit of the Onslow 
County Sheriff's Department. Detective Hernandez 
did not view the purple flash drive. 
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The trial court found that law enforcement retraced Jones’s private 
search through the folder identified by Jones as containing the grand- 
daughter’s image and saw additional incriminating and corroborating 
photographs. Ultimately, Detective Bailey confirmed what Jones told 
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On January 14, 2014, [Jones] again appeared at the 
Onslow County Sheriff's Department to meet with 
Detective Eric Bailey concerning the purple flash 
drive and the contents that she had seen on that 
flash drive. Detective Bailey discussed with [Jones] 
the visual representations she had discovered on the 
purple flash drive. 


him about the thumb drive: 


6. 


(Emphasis added.) The trial court found as fact that “8. Detective Bailey’s 
initial search and examination of the purple flash drive in the CSI Unit 
did not exceed the scope of the private, prior search done by [Jones], 


Following his discussion with [Jones], Detective 
Bailey went to the CSI Unit to confirm on the purple 
flash drive what he had been told by [Jones]. Detective 
Bailey did not remove the purple flash drive from the 
CSI Unit where it was being held securely as a mat- 
ter of evidence. The CSI technician placed the purple 
flash drive into CSI’s computer and selected the folder 
[Bad stuff] that has been identified by [Jones] as 
containing the picture of her granddaughter [name 
redacted]. This viewing in the CSI Unit confirmed 
what [Jones] had told Detective Bailey that she had 
discovered on the flash drive. In addition to the pic- 
ture of [the granddaughter] Detective Bailey saw pho- 
tographs of other nude or partially nude prepubescent 
females posing in sexual positions. 


The images observed by Detective Bailey corrobo- 
rated the information provided to him by [Jones]. 
Based upon that corroboration and [Jones’s] state- 
ments, Detective Bailey then obtained a search war- 
rant in order to conduct a complete and thorough 
forensic examination of the purple flash drive. 


but could have been more thorough.” 


Having made the preceding findings, the trial court concluded the 


search was valid under the private-search doctrine: 
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2. [Jones’s] viewing of the purple flash drive did not vio- 
late the Fourth Amendment because she was a private 
party .... Her viewing of the purple flash drive effec- 
tively frustrated Defendant’s expectation of privacy as 
to the contents of the purple flash drive, and thus the 
later viewing by Detective Bailey at her request and 
upon presentation of the flash drive to [law enforce- 
ment] did not violate Defendant’s rights under the 
Fourth Amendment. 


3. None of the Defendant’s [constitutional] rights . . . 
were violated during the seizure and search of the 
purple flash drive in this case. 


The trial court thus denied defendant’s motion to suppress, and the State 
introduced into evidence thirteen images all retrieved from the “Bad 
stuff’ folder. Regarding the granddaughter’s image, the jury convicted 
defendant of one count of possessing a photographic image from peeping 
and one count of second-degree sexual exploitation of a minor. The jury 
also convicted defendant of twelve counts of third-degree sexual exploi- 
tation of a minor based on the twelve other images. Defendant appealed. 


In a divided opinion, the Court of Appeals first determined that 
the private-search doctrine did not apply to Detective Bailey’s search 
because the thumb drive was not a “single container” and there was not 
“virtual certainty” that the thumb drive contained only contraband or 
material reported by Jones. State v. Terrell, 810 S.E.2d 719, 726 (N.C. 
Ct. App. 2018). The Court of Appeals acknowledged that the private- 
search doctrine would typically require factual findings as to the specific 
scope of Jones’s and Bailey’s searches, id. at 734, like those made by the 
trial court here. But, because Jones did not report the exact file path for 
the granddaughter’s image, Bailey could not be virtually certain that he 
would find nothing else of significance during his search. Id. After con- 
cluding that “Jacobsen’s virtual-certainty requirement was not satisfied,” 
the Court of Appeals opined that “the precise scope of both searches 
[was] immaterial,” id. at 732; therefore, the court did not remand for 
further factual findings on that issue, id. at 735. The Court of Appeals 
did, however, remand for a determination of whether the search warrant 
application would still supply “probable cause to issue the search war- 
rant to forensically examine the thumb drive.” Id. at 736. 


The dissent maintained that the scope of the subsequent search was 
not only material but determinative of the legal issue here. Jd. at 740 
(Stroud, J., concurring in part and dissenting in part). Even though the 
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dissent did not view the thumb drive as a “single container” now fully 
opened by Jones’s private search, the search did not violate the Fourth 
Amendment because Detective Bailey limited his search to efforts to 
find an image he was substantially certain was on the thumb drive and 
stopped his search when he found it. Jd. at 739. Thus, “[e]ven if all of 
the other images are excluded from consideration, the granddaughter’s 
image along with the other information in the warrant application and 
affidavit could support a finding of probable cause to issue the search 
warrant.” Id. at 738. 


II. Issue Presented 


1s 6b, 


At this Court, the majority now affirms the Court of Appeals’s “vir- 
tual certainty” approach. This unrealistic standard essentially holds 
the private-search doctrine cannot be applied here because, with elec- 
tronic storage devices, there is never a “virtual certainty” that a gov- 
ernment searcher will not discover other unopened material. To reach 
this sweeping conclusion, the majority misapplies Jacobsen, ignores the 
precise facts leading to the discovery of the different photos, blurs the 
distinction between electronic storage devices and electronic computer- 
type devices, and refuses to follow the accepted standard of review by 
substituting its own findings of fact. It holds that the private-search doc- 
trine does not apply if “the thumb drive, or any part of it, could continue 
to support a legitimate expectation of privacy.” According to the major- 
ity, whether the governmental search included a privately opened file is 
immaterial as long as other unopened files exist. 


The correct question, however, is what files and folders were 
opened, not whether some remained unopened. The Court should ask to 
what extent Detective Bailey’s subsequent search without a search war- 
rant exceeded the scope of the private search. The trial court seems to 
say that, by having opened the purple thumb drive, defendant’s expecta- 
tion of privacy was thwarted as to all of its files. This broad application, 
however, is unnecessary to resolve the precise issue presented by this 
case. There is no evidence that Detective Bailey looked in any folder 
other than the one identified by Jones as labeled “Bad stuff.” Thus, this 
case presents the issue of whether defendant’s reasonable expectation 
of privacy was lost as to some, or all, of the files contained in the folder 
“Bad stuff” previously opened and reviewed by Jones. Each of the three 
separate groups of images, all located in the folder “Bad stuff,” require 
an analysis under the private-search doctrine: 


1) the granddaughter’s image, located in the subfolder “red bone,” 
which was clearly opened by Jones and Detective Bailey; 
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2) the unidentified nude children, discovered by Detective Bailey 
in the subfolder “Cabaniia,” while attempting to retrace Jones's 
search, but before finding the granddaughter’s image; and 


3) the ten images located in the subfolder “Cabaniia” discovered by 
the SBI technician pursuant to the search warrant. 


The correct approach of Jacobsen requires identifying the initial pri- 
vate search and evaluating “the degree to which [the additional inva- 
sion of defendant’s privacy] exceeded the scope of the private search.” 
Jacobsen, 466 U.S. at 115, 104 S. Ct. at 1657, 80 L. Ed. 2d at 95. 


Il. Proper Appellate Review of the Trial Court Order 


“The standard of review in evaluating the denial of a motion to sup- 
press is whether competent evidence supports the trial court’s findings 
of fact and whether the findings of fact support the conclusions of law. ... 
Conclusions of law are reviewed de novo and are subject to full review.” 
State v. Biber, 365 N.C. 162, 167-68, 712 S.E.2d 874, 878 (2011) (citations 
omitted). Here the trial court order meets this standard. Competent evi- 
dence supports the trial court’s findings of fact, and those findings of 
fact support its conclusions of law and its ultimate denial of defendant’s 
motion to suppress. Most significantly, the trial court made the following 
findings of fact which are supported by the evidence: 


6. .... The CSI technician placed the purple flash drive 
into CSI’s computer and selected the folder that has 
been identified by [Jones] as containing the picture 
of her granddaughter [name redacted]. This viewing in 
the CSI Unit confirmed what [Jones] had told Detective 
Bailey that she had discovered on the flash drive. In 
addition to the picture of [the granddaughter] Detective 
Bailey saw photographs of other nude or partially nude 
prepubescent females posing in sexual positions. 


8. Detective Bailey’s initial search and examination of 
the purple flash drive in the CSI Unit did not exceed 
the scope of the private, prior search done by [Jones], 
but could have been more thorough. 


(Emphasis added.) Based on these findings, the trial court concluded: 


2. ....[Jones’s] viewing of the purple flash drive effec- 
tively frustrated Defendant’s expectation of privacy as 
to the contents of the purple flash drive, and thus the 
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later viewing by Detective Bailey at her request and 
upon presentation of the flash drive to [law enforce- 
ment] did not violate Defendant’s rights under the 
Fourth Amendment. 


IV. Law & Analogous Cases 


The Fourth Amendment, applied to the states through the Fourteenth 
Amendment, protects “[t]he right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreasonable searches and 
seizures” by the government. U.S. Const. amend. IV. Nonetheless, 


[l]jong-established precedent holds that the Fourth 
Amendment does not apply to private searches. See 
Burdeau v. McDowell, 256 U.S. 465, 475, 41 S. Ct. 574, 65 
L. Ed. 1048 (1921). When a private party provides police 
with evidence obtained in the course of a private search, 
the police need not “stop her or avert their eyes.” Coolidge 
v. New Hampshire, 403 U.S. 448, 489, 91S. Ct. 2022, 29 L. 
Ed. 2d 564 (1971). Rather, the question becomes whether 
the police subsequently exceed the scope of the private 
search. See United States v. Jacobsen, 466 U.S. 109, 10458. 
Ct. 1652, 80 L. Ed. 2d 85 (1984). 


Rann v. Atchison, 689 F.3d 832, 836 (7th Cir. 2012). “The reasonableness 
of an official invasion of the citizen’s privacy must be appraised on the 
basis of the facts as they existed at the time that invasion occurred.” 
Jacobsen, 466 U.S. at 115, 104 S. Ct. at 1657, 80 L. Ed. 2d at 95. 


In Jacobsen employees of a private shipping carrier notified federal 
Drug Enforcement Administration (DEA) agents that they had opened a 
damaged package in accord with company policy, cut open a tube inside 
the package, and discovered a white powdery substance in the inner- 
most of a series of four plastic bags that had been concealed therein. 
Id. at 111, 1048. Ct. at 1655, 80 L. Ed. 2d at 92-93. The employees of the 
private shipping carrier reassembled the package, replacing the plastic 
bags in the tube and returning the tube back to the cardboard box. Id. 
at 111, 104 S. Ct. at 1655, 80 L. Ed. 2d at 93. When the first federal agent 
arrived, he retraced the private search, removing the tube from the box 
and the plastic bags from the tube, and observed the white powdery 
substance. Jd. at 111-12, 1048S. Ct. at 1655, 80 L. Ed. 2d at 93. The agent 
then continued the search, opening all the bags and removing a trace of 
the powder for chemical testing. Jd. at 111, 1048. Ct. at 1655, 80 L. Ed. 2d 
at 92. The field chemical tests revealed the substance was cocaine, and 
federal agents obtained and executed a warrant to search the location 
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to which the package was addressed. Jd. at 111-12, 104 S. Ct. at 1655, 80 
L. Ed. 2d at 93. 


The Court in Jacobsen first set out the Fourth Amendment protec- 
tions against unreasonable searches and seizures, defining an impermis- 
sible search as “occur[ring] when there is some meaningful interference 
with an individual’s possessory interests in that property” if that interfer- 
ence is unreasonable and conducted by the government. Jd. at 113, 104 
S. Ct. at 1656, 80 L. Ed. 2d at 94. Thus, the protection “is wholly inap- 
plicable ‘to a search or seizure, even an unreasonable one, effected by a 
private individual not acting as an agent of the Government or with the 
participation or knowledge of any governmental official.’ ” Jd. at 113-14, 
104 S. Ct. at 1656, 80 L. Ed. 2d at 94 (quoting Walter v. United States, 
447 U.S. 649, 662, 100 S. Ct. 2395, 2404, 65 L. Ed. 2d 410, 421 (1980) 
(Blackmun, J., dissenting)). 


Regardless of “[w]hether those [employees’] invasions [of respon- 
dents’ package] were accidental or deliberate, and whether they were 
reasonable or unreasonable, they did not violate the Fourth Amendment 
because of their private character.” Jd. at 115, 104 S. Ct. at 1657, 80 L. Ed. 
2d at 95 (footnote omitted); see id. at 117, 1048. Ct. at 1658, 80 L. Ed. 2d 
at 96 (“[T]he Fourth Amendment does not prohibit the obtaining of infor- 
mation revealed to a third party and conveyed by him to Government 
authorities ... .” (quoting United States v. Miller, 425 U.S. 435, 448, 96 
S. Ct. 1619, 1624, 48 L. Ed. 2d 71, 79 (1976))). “Once frustration of the 
original expectation of privacy occurs, the Fourth Amendment does not 
prohibit governmental use of the now nonprivate information . . . .” Id. 
at 117, 104 S. Ct. at 1658, 80 L. Ed. 2d at 96. The Court identified the 
standard by which to assess the subsequent government action: “The 
additional invasions of respondents’ privacy by the [DEA] agent must 
be tested by the degree to which they exceeded the scope of the private 
search.” Id. at 115, 104 S. Ct. at 1657, 80 L. Ed. 2d at 95 (citing Walter, 
447 U.S. 649, 100 S. Ct. 2395, 65 L. Ed. 2d 410). Notably, Jacobsen did 
not involve the search of a digital storage device but rather “an ordinary 
cardboard box.” Jd. at 111, 104 S. Ct. at 1655, 80 L. Ed. 2d at 93. The 
Court noted that it was indisputable that the government could use the 
employees’ testimony about what they observed when they opened 
the package. 


If that is the case, it hardly infringed respondents’ privacy 
for the agents to reexamine the contents of the open pack- 
age by brushing aside a crumpled newspaper and pick- 
ing up the tube. The advantage the Government gained 
thereby was merely avoiding the risk of a flaw in the 


684 IN THE SUPREME COURT 


STATE v. TERRELL 
[372 N.C. 657 (2019)] 


employees’ recollection, rather than in further infringing 
respondents’ privacy. Protecting the risk of misdescrip- 
tion hardly enhances any legitimate privacy interest, and 
is not protected by the Fourth Amendment. 


Id. at 118-19, 1048. Ct. at 1659, 80 L. Ed. 2d at 97-98. 


The Fifth Circuit in United States v. Runyan, 275 F.3d 449 (5th 
Cir. 2001), applied Jacobsen in the context of a private search of digital 
storage devices similar to the thumb drive at issue here. In that case 
Runyan was convicted on child pornography charges after his former 
wife and several of her friends collected various digital media storage 
devices from his home and turned them over to the police. Jd. at 453, 
455. The Fifth Circuit analogized digital media storage devices to physi- 
cal containers. That court determined that “police exceed the scope of a 
prior private search when they examine a closed container that was not 
opened by the private searchers unless the police are already substan- 
tially certain of what is inside that container based on the statements of 
the private searchers, their replication of the private search, and their 
expertise.” Jd. at 463. Thus, even an unopened container may fall within 
the scope of the private search if a “defendant’s expectation of privacy 
in the contents of the container has already been frustrated because the 
contents were rendered obvious by the private search.” Id. at 463-64 
(noting that “this rule discourages police from going on ‘fishing expedi- 
tions’ by opening closed containers”). 


Because the police could be substantially certain, based on conver- 
sations with Runyan’s former wife and her friends, about the contents 
of the privately searched disks, police did not exceed the scope of the 
private search when they searched those specific disks, even if they 
searched the same disks more thoroughly. Jd. at 465. The police only 
exceeded the scope of the private search when they searched different 
disks, those that Runyan’s former wife and her friends had not previ- 
ously “opened” or, in other words, viewed at least one file therein. Id. 
at 463-64. 


Similarly, the Seventh Circuit in Rann considered the merits of 
“whether the police’s viewing of [certain images stored on digital 
devices] constituted a significant expansion of a private search such that 
a warrant was required to permit police to view the images,” Rann, 689 
E.3d at 835, and applied Runyan to similar facts: 


S.R. testified that she knew [the defendant] Rann had 
taken pornographic pictures of her and brought the 
police amemory card that contained those pictures. S.R.’s 
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mother also brought the police a zip drive containing por- 
nographic pictures of her daughter. Both women brought 
evidence supporting S.R.’s allegations to the police; it is 
entirely reasonable to conclude that they knew that the 
digital media devices contained that evidence. The con- 
trary conclusion—that S.R. and her mother brought digital 
media devices to the police that they knew had no rele- 
vance to S.R.’s allegations—defies logic. 


Id. at 838; see id. at 837-38 (Given the lower court’s assessment that, 
because S.R. “turned exactly one memory card over to the police, and 
her mother gave the police exactly one zip drive,” the appellate court 
stated that it could not “imagine more conclusive evidence that S.R. and 
her mother knew exactly what the memory card and the zip drive con- 
tained.”). Accordingly, “even if the police more thoroughly searched the 
digital media devices ... and viewed images that [the prior search]... 
had not viewed,” the police search did not exceed the scope of the prior 
search because “the police were ‘substantially certain’ the devices con- 
tained child pornography” as alleged by the private searchers. Id. at 838 
(emphasis added) (applying Runyan, 275 F.3d at 463). 


Thus, in the digital storage context, the question remains “whether 
the police subsequently exceed the scope of the private search.” Id. at 
836 (citing Jacobsen, 466 U.S. at 109, 104 S. Ct. at 1652, 80 L. Ed. 2d 
at 85); accord Runyan, 275 F.3d at 463-64. When the police are sub- 
stantially certain the devices contain the contraband as alleged by the 
private searchers, police do not exceed the scope of the private search 
when they examine the same materials more thoroughly or when they 
search additional items within the same container previously opened by 
a private party. Rann, 689 F.3d at 838; Runyan, 275 F.3d at 461-63. 


V. Analysis 


The analysis the Fifth and Seventh Circuits apply is correct. Using 
the container analogy as instructed by Runyan and Rann, defendant 
left in Jones’s home a digital “box of folders” that she could open and 
examine. When she did so, defendant’s expectation of privacy became 
frustrated; she had possession of and gained access to the entire con- 
tents of the thumb drive. Its contents, specifically, various photos of 
defendant with adult females and the image of her nine-year-old partially 
nude granddaughter located in the “Bad stuff” folder, became obvious to 
Jones, the private searcher. 


When she turned over the thumb drive to law enforcement, she did so 
without limitation and authorized them to look for her granddaughter’s 
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image. Nonetheless, she gave a layman’s description of her search pro- 
cess and identified the location of her granddaughter’s image as “[l]abled 
under ‘Bad stuff.’ ” Thereafter, police in good faith attempted to repli- 
cate the grandmother's search. 


Detective Bailey’s follow-up search to verify Jones’s discovery can be 
amore thorough review of the same privately searched materials or can 
uncover more items from the same container Jones previously opened. 
See Runyan, 275 F.3d at 464-65. Like in Runyan and Rann, even if Jones 
did not open every picture file it contained, Detective Bailey could be 
substantially certain, based on conversations with her, what the pri- 
vately searched thumb drive contained. As found by the trial court, he 
did not exceed the scope of the private search when he searched the 
one and only thumb drive he received and confined that search within 
the “Bad stuff” folder as identified by Jones, even if Detective Bailey's 
search was more thorough than Jones’s search. Runyan, 275 F.3d at 465. 


In addressing each group of images separately, it is clear that none 
should be suppressed. When Jones opened the purple thumb drive, she 
went to the folder labeled “Bad stuff.” Though she could not recall the 
names of the subfolders that contained the images she saw, she found 
her granddaughter’s image in one of these subfolders (ultimately identi- 
fied as “red bone”). Clearly, Jones’s search thwarted defendant’s reason- 
able expectation of privacy as to that subfolder, and the private-search 
doctrine allowed the detective to enter that subfolder. Entering the 
“Bad stuff’ folder and the “red bone” subfolder mirrored the precise 
scope of the private search. “The agent’s viewing of what a private party 
had freely made available for his inspection did not violate the Fourth 
Amendment.” Jacobsen, 466 U.S. at 119-20, 104 S. Ct. at 1660, 80 L. Ed. 
2d at 98 (citing Coolidge, 403 U.S. at 487-90, 91 S. Ct. at 2048-50, 29 L. 
Ed. 2d at 595-96; Burdeau, 256 U.S. at 475-76, 41 S. Ct. at 576, 65 L. Ed. 
at 1051). 


As Detective Bailey tried to replicate Jones’s search, he entered a 
subfolder in “Bad stuff” titled “Cabaniia,” within which he found the 
photos of the unidentified nude children. It is unclear if Jones actu- 
ally opened the “Cabaniia” subfolder. In evaluating Detective Bailey’s 
search, the question is “the degree to which [he] exceeded the scope of 
the private search.” Jacobsen, 466 U.S. at 115, 104 S. Ct. at 1657, 80 L. 
Ed. 2d at 95. By entering the folder “Bad stuff,” Jones frustrated defen- 
dant’s reasonable expectation of privacy as to any file it contained. The 
trial court found that in discovering the two additional photos depicting 
child pornography, Detective Bailey’s search “did not exceed the scope 
of the private, prior search done by [Jones], but could have been more 
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thorough.” A more thorough search does not remove the search from the 
private-search doctrine. A forensic search, authorized by a search war- 
rant substantiated by Jones’s statements to Detective Bailey, revealed 
the final ten photos. 


The majority holds that there can be no lawful governmental search 
under the private search doctrine as long as “the thumb drive, or any 
part of it, could continue to support a legitimate expectation of privacy.” 
Thus, it refuses to address the precise steps taken by Detective Bailey 
to replicate the search done by Jones or to address each category of evi- 
dence separately. It does not even mention that the search was limited to 
the “Bad stuff” folder. It finds this approach unnecessary as it concludes 
there must be “virtual certainty” the thumb drive contains nothing else 
besides the illegal photo. Regardless of whether Jones opened the pur- 
ple thumb drive and the folder “Bad stuff,” unless she also testified she 
opened each of the other folders and files and reviewed their contents, 
the majority concludes the private-search doctrine is inapplicable, even 
as to the precise photo identified by Jones. 


The majority wrongly asks whether any folders or files in the thumb 
drive were unopened by Jones. By its approach, if any of the subfold- 
ers or files remained unopened, then Detective Bailey’s opening of the 
thumb drive was an unconstitutional search because he could not be vir- 
tually certain that nothing else of significance was on the thumb drive. 
The majority assumes, without a factual basis, that Detective Bailey 
engaged in an extensive search of “the entire contents of” the thumb 
drive without any direction from Jones, opining that Detective Bailey 
had been “ ‘scrolling through . . . a lot of photos’ in different folders 
before, according to him, he ‘finally happened upon the photograph with 
the granddaughter.’ ” The trial court found facts to the contrary. 


The record indicates that here the grandmother identified the one 
folder, within which law enforcement could locate the granddaughter’s 
image. According to the finder of fact, Detective Bailey reported that 
he “selected the folder [Bad stuff] that had been identified by [Jones] 
as containing the picture of her granddaughter [name redacted].” 
(Emphasis added.) This Court does not have the thumb drive before us 
for inspection. Based on the facts presented to the trial court, which 
did have the thumb drive, however, there is no indication that Jones did 
not sufficiently understand the features of the thumb drive to be able 
to direct Detective Bailey to “the pictures [that] were all in one folder.” 
Competent evidence presented to the trial court certainly supports the 
trial court’s finding that Detective Bailey’s efforts to verify Jones's alle- 
gations fell within the scope of her initial search. Under the majority’s 
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circular approach, law enforcement cannot conduct a subsequent search 
to verify the reported image within the “Bad stuff” folder—for risk of 
inadvertently seeing other subfolders and files—at least not without the 
probable cause supplied by verifying its contents. 


The analysis of the opinions of both the Court of Appeals majority 
and this Court are influenced by Riley v. California, 573 U.S. 373, 134 
8. Ct. 2473, 189 L. Ed. 2d 430 (2014), in which the Supreme Court of the 
United States declined to extend the search-incident-to-arrest exception 
to police searches of digital data on cell phones. The court below deter- 
mined that Riley “guides our decision in how best to apply a doctrine 
originating from the search of a container limited by physical realities 
to a search for digital data on an electronic storage device that is not.” 
Terrell, 810 S.E.2d at 729 (majority opinion) (citations omitted). The 
Court of Appeals concluded that a thumb drive’s “potential to hold vastly 
more and distinct types of private [electronic] information” renders the 
container analogy inapplicable for Fourth Amendment purposes. Id. at 
728-29 (citing Riley, 573 U.S. at 386, 184 S. Ct. at 2485, 189 L. Ed. 2d 
at 442-43); see also Riley, 573 U.S. at 393, 1384S. Ct. at 2488-89, 189 L. 
Ed. 2d at 446 (“Modern cell phones . . . implicate privacy concerns far 
beyond those implicated by the search of a cigarette pack, a wallet, or 
a purse.”). Riley simply does not apply here. The cell phone in that case 
was not a finite container like the thumb drive here, whose contents had 
been previously viewed by a third party; therefore, the owner's expecta- 
tion of privacy was not frustrated as to any aspect of the cell phone. 


VI. Conclusion 


While computers and cell phones may conceivably open the door 
to seemingly unlimited mounds of information, those devices are not 
implicated here. The purple thumb drive was a storage device with 
limited space. Moreover, Detective Bailey did not engage in a “fishing 
expedition” but retraced Jones’s search within the thumb drive's folder, 
“Bad stuff.” Rather than remedying a constitutional violation, the major- 
ity’s opinion here only frustrates concerned citizens’ attempts to report 
criminal activity against children and prevents law enforcement from 
verifying the allegations. 


Under our time-honored standard of review, the trial court appro- 
priately denied the motion to suppress. It found facts supported by the 
evidence and correctly applied the law. Its order should be upheld. I 
respectfully dissent. 
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STATE OF NORTH CAROLINA 


Vv. From Pitt County 


wy vyvuwv 


ANTWAN ANTHONY 


No. 324A16 


ORDER 


Upon consideration of defendant’s “Motion to Provide Full Transcript 
to Defendant,” pursuant to N.C.G.S. § 15A-1453(b), this Court assigns 
the motion to Superior Court, Pitt County, for its initial consideration. 


By Order of the Court in Conference, this 14th day of August, 2019. 


s/Davis, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 16th day of August, 2019. 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 


s/M.C. Hackney 
Assistant Clerk 
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STATE OF NORTH CAROLINA ) 
Vv. : From Guilford County 
JOHN CHRISTIAN DUFF : 
No. 134PA19 
ORDER 


Defendant’s petition for discretionary review is allowed for the 
limited purpose of remanding to the Court of Appeals to reconsider its 
holding in light of State v. Morgan, N.C. ; S.E.2d__ (2019) 
(150A18) (holding the revocation of probation after probation term 
expires pursuant to N.C.G.S. § 15A-1344(f)(8) requires the court to make 
an express finding of “good cause shown and stated”). 


By Order of the Court in Conference, this 14th day of August, 2019. 





s/Davis, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 16th day of August, 2019. 


AMY FUNDERBURK 
Clerk of the Supreme Court 


s/M.C. Hackney 
Assistant Clerk 


IN THE SUPREME COURT 691 


STATE v. KILLETTE 
[372 N.C. 691 (2019)] 


STATE OF NORTH CAROLINA ) 
v. : From Johnston County 
VAN BUREN KILLETTE, SR. : 
No. 379PA18 
ORDER 


Defendant’s petition for discretionary review is allowed for the lim- 
ited purpose of remanding to the Court of Appeals to reconsider its hold- 
ing in light of State v. Ledbetter, 814 S.E.2d 39, 43 (N.C. 2018) (holding 
“the Court of Appeals ha[s] both the jurisdiction and the discretionary 
authority to issue” writs of certiorari “[a]bsent specific statutory lan- 
guage limiting the Court of Appeals’ jurisdiction”), and State v. Stubbs, 
368 N.C. 40, 42-44 (2015) (holding that the Court of Appeals had juris- 
diction to issue a writ of certiorari absent any contravening statutory 
limiting language). 


By Order of the Court in Conference, this 14th day of August, 2019. 


s/Davis, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 16th day of August, 2019. 


AMY FUNDERBURK 
Clerk of the Supreme Court 


s/M.C. Hackney 
Assistant Clerk 
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STATE OF NORTH CAROLINA 


Vv. From Rowan County 


wey vyvuwv 


DONNA HELMS LEDBETTER 
No. 402PA15-3 


ORDER 


Upon consideration, defendant’s petition for discretionary review 
is denied. Nonetheless, this Court disavows the language in the last 
paragraph of the Court of Appeals’s decision in State v. Ledbetter, 819 
S.E.2d 591, 595 (N.C. Ct. App. 2018), to the extent it may be interpreted 
as contrary to this Court’s decision in State v. Ledbetter, 814 S.E.2d 39, 
43 (N.C. 2018) (“Rule 21 does not prevent the Court of Appeals from 
issuing writs of certiorari or have any bearing upon the decision as to 
whether a writ of certiorari should be issued. Therefore, the Court of 
Appeals should exercise its discretion to determine whether it should 
grant or deny defendant’s petition for writ of certiorari.”). See also State 
v. Stubbs, 368 N.C. 40, 44, 770 S.E.2d 74, 76 (2015) (“[W]hile Rule 21 might 
appear at first glance to limit the jurisdiction of the Court of Appeals, the 
Rules cannot take away jurisdiction given to that court by the General 
Assembly in accordance with the North Carolina Constitution.”). 


By Order of the Court in Conference, this 14th day of August, 2019. 


s/Davis, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 16th day of August, 2019. 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 


s/M.C. Hackne 
Assistant Clerk 
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STATE OF NORTH CAROLINA ) 
V. ) MECKLENBURG COUNTY 
MONTREZ BENJAMIN WILLIAMS ) 


No. 233PA12-2 


ORDER 


Defendant’s motion for appropriate relief in this matter is remanded 
to the Superior Court in Mecklenburg County for an evidentiary hearing 
pursuant to N.C.G.S. § 15A-1418(b)-(c). Accordingly, the time periods 
for perfecting or proceeding with the appeal are tolled, and the order 
of the trial division with regard to the motion must be transmitted to 
the appellate division so that the appeal can proceed or an appropriate 
order terminating it can be entered. Additionally, defendant’s motion to 
hold resentencing appeal in abeyance is allowed. 


By order of this Court in Conference, this 14th day of August, 2019. 


s/Davis, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 16th day of August, 2019. 


AMY L. FUNDERBURK 
Clerk of the Supreme Court 


s/M.C. Hackne 
Assistant Clerk 
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WINSTON AFFORDABLE HOUSING, L.L.C. v. ROBERTS 
[3872 N.C. 694 (2019)] 


WINSTON AFFORDABLE 
HOUSING, L.L.C, D/B/A 
WINSTON SUMMIT APARTMENTS, 
Plaintiff 
Vv. Forsyth County 
DEBORAH ROBERTS, 
Defendant 


SS YS wy wevevvwv 


No. 267P19 


ORDER 


The Court, acting on its own motion and for the purpose of resolving 
the issues raised by the filings that the parties have made in this case on 
9 July 2019, orders as follows: 


1. Plaintiff’s motion for clarification of the Court’s order allowing 
defendant’s motion for a temporary stay is decided as follows: The order 
granting plaintiff's motion for a temporary stay remains in full force and 
effect, with all parties being ordered to comply with it. This order should 
not be understood to do anything more than ensure that the status quo as 
it existed prior to the execution of the writ of possession that occurred 
on 9 July 2019, including defendant’s right to remain in possession of the 
apartment in question subject to all of the requirements set out in prior 
orders concerning the payment of rent, is maintained. This order should 
not be understood as creating any sort of a new tenancy necessitating 
commencement of a new summary ejection proceeding. 


2. Except as is addressed in Decretal Paragraph No. 1 of this 
order, plaintiff's Motion for Reconsideration, Vacation, or Modification 
of Order is denied. 


3. Defendant’s request for an award of additional relief against 
plaintiff is denied. 


4. Contemporaneously with the entry of this order, an amended 
order granting defendant’s motion for a temporary stay for the sole pur- 
pose of reflecting Justice Davis’ recusal in this case shall be entered. 


By order of the Court in conference, this the 10th day of July, 2019. 


Davis, J., recused 
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[372 N.C. 694 (2019)] 


s/Sam J. Ervin, IV 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 10th day of July, 2019. 


s/Amy Funderburk 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 
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YIGZAW v. ASRES 
[372 N.C. 696 (2019)] 


ASKALEMARIAM YIGZAW ) 
Vv. : Davidson County 
ALEHEGN ASRES : 
No. 198PA19 
ORDER 


The petition for writ of certiorari filed by plaintiff Askalemariam 
Yigzaw in this case on 30 May 2019 is decided as follows: plaintiff's 
petition is allowed for the limited purpose of reversing the Court of 
Appeals’ 13 May 2019 order dismissing plaintiff's appeal from Order- 
Child Support entered by Chief District Judge Wayne L. Michael in this 
case in the District Court, Davidson County, on 31 July 2018 and remand- 
ing this case to the Court of Appeals for further proceedings not incon- 
sistent with this order. 


By order of the Court in conference, this the 14th day of August, 2019. 


s/Davis, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 16th day of August, 2019. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 


s/M.C. Hackney 
Assistant Clerk, Supreme Court of 
North Carolina 
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14 Aucust 2019 
010P19 State v. Brodie 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Lee Hamilton (COA17-1365) 
2. State’s Conditional PDR Under 2. Dismissed 
N.C.G.S. § 7A-31 as moot 
017P13-3 State v. Ca’Sey Def’s Pro Se Motion for PDR Denied 
R. Tyler (COAP19-105) 06/13/2019 
Ervin, J. 
recused 
022P19-3 State v. Jennifer 1. Def’s Pro Se Motion to Recall Order 1. Dismissed 
Jimenez/April Myers | for Arrest; Failure to Appear; Strike 
Called and Failed; and to Set Aside 
Bond Forfeiture 
2. Def’s Pro Se Motion to Recall Order 2. Dismissed 
for Arrest; Failure to Appear; Strike 
Called and Failed; and to Set Aside 
Bond Forfeiture 
036P19 State v. Timothy Def’s PDR Under N.C.G.S. § 7A-31 Denied 
John Clark (COA17-1356) 
Ervin, J., 
recused 
041P19-2 Jonathan Brunson Plt’s Pro Se Motion for Petition for Dismissed 
v. North Carolina Rehearing of PDR Under 
Innocence Inquiry N.C.G.S. § 7A-31 (COA18-659) 
Commission and 
the State of North 
Carolina 
044P19-2 Jonathan E. Brunson | Plt’s Pro Se Motion for Petition for Dismissed 
v. North Carolina Rehearing of PDR 
Department of 
Public Safety, North 
Carolina Prisoner 
Legal Services, Inc., 
and the State of 
North Carolina 
055P19 Ashley D. Carney 1. Plt’s Pro Se PDR Prior to a Decision 1. Dismissed 
v. Wake County of the COA 
Sheriff’s Office 
2. Plt’s Pro Se Motion for Timely Filing 2. Denied 
of PDR 
063P19 State v. Michael Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Christopher Weaver | (COA18-740) 
065A19 In the Matter of Respondent-Father’s Motion to Allowed 
A.R.A., P.Z.A., Z.K.A. | Withdraw Appeal 07/01/2019 
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14 Aucust 2019 
068P19-2 State v. Eric Def’s Pro Se Petition for Writ of Denied 
Christopher Orr Certiorari to Review Decision of the 
COA (COA18-424) 
074P98-6 State v. William 1. Def’s Pro Se Petition for 1. Denied 
T. Barnes Writ of Mandamus 07/01/2019 
2. Def’s Pro Se Motion in the Alternative | 2. Dismissed 
to Appoint Counsel as moot 
07/01/2019 
075P19 State v. Adam 1. State’s Motion for Temporary Stay 1. Allowed 
Warren Conley (COA18-305) 03/06/2019 
2. State’s Petition for Writ of Supersedeas | 2. Allowed 
3. State’s PDR Under N.C.G.S § 7A-31 3. Allowed 
080P19 State v. Jerry Def’s Pro Se Motion for PDR Under Denied 
Lee Adams, Jr. N.C.G.S § 7A-31 (COA17-601) 
082A14-2 State v. Sethy 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Allowed 
Tony Seam (COA18-202) 
2. Def’s Motion to Amend PDR 2. Allowed 
Ervin, J., 
recused 
Davis, J., 
recused 
085P19 State v. Adam 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Joshua Sanders (COA18-476) 
2. Def’s Petition in the Alternative for 2. Denied 
Writ of Certiorari to Review Decision 
of the COA 
3. Def’s Motion in the Alternative to 3. Denied 
Remand Case for Evidentiary Hearing 
4. State’s Motion to Dismiss Petitions 4, Dismissed 
as moot 
086P19 State v. Travis 1. Def’s Notice of Appeal Based Upon a 1. 
Kingsberry Constitutional Question (COA18-226) 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. 
3. Def’s Petition for Writ of Certiorari to | 3. Denied 
Review Decision of the COA 
4. State’s Motion to Dismiss PDR 4, Allowed 
5. State’s Motion to Dismiss Appeal 5. Allowed 
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14 Aueust 2019 
091P14-6 State v. Salim Def’s Pro Se Motion for Habeas Corpus Denied 
Abdu Gould Arbitration-Mediation 07/24/2019 
Davis, J. 
recused 
094P19 State v. James 1. State’s Motion for Temporary Stay 1. Allowed 
A. Cox (COA18-692) 03/22/2019 
2. State’s Petition for Writ of 2. Allowed 
Supersedeas 
3. State’s PDR 3. Allowed 
4. Def’s Conditional PDR Under 4. Denied 
N.C.G.S. § 7A-31 
098P19 State v. Curtis Def’s PDR Under N.C.G.S. § 7A-31 Denied 
O’Neil Logan (COA18-723) 
101P19 Rene Robinson, Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
Individually, and as (COA18-706) 
Administratrix of the 
Estate of Velvet Foote 
v. GGNSC Holdings, 
LLC d/b/a Golden 
Living Center, a/k/a 
Sava Senior Center, 
LLC d/b/a McGregor 
Downs Health and 
Rehabilitation Center, 
and Neil Kurtz 
106P19 In the Matter Petitioner’s PDR Under N.C.G.S. § 7A-31 | Denied 
of P.R.T. (COA18-730) 
107P16-2 State v. Soyer 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Lewis Moll Certiorari to Review Order of Superior 
Court, Onslow County 
2. Def’s Pro Se Motion to Appoint 2. Dismissed 
Counsel as moot 
Ervin, J. 
recused 
107P19 In the Matter of From the decision of the Sampson Denied 
the Appeal of County Board of Equalization and 
Aaron’s, Inc. Review concerning the valuation of cer- 








tain personal property for tax year 2016 
Taxpayer’s PDR Under N.C.G.S 
§ 7A-31 (COA18-607) 





























700 IN THE SUPREME COURT 
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14 Aucust 2019 
108P19 Nanny’s Korner Day | 1. Plt’s Notice of Appeal Based Upon a 1. Dismissed 
Care Center, Inc. Constitutional Question (COA18-679) ex mero motu 
v. North Carolina 
Department of 2. Plt’s PDR Under N.C.G.S. § 7A-31 2. Denied 
He alivand Hina Ervin, J., 
Services, Division of eecnsed 
Child Development 
and Early Education Davis, J., 
recused 
122PA18 Zloop, Inc. v. Parker | Plt’s Motion to Stay All Proceedings Allowed 
Poe Adams & in the Present Matter 07/05/2019 
Bernstein LLP, et al. 
122PA18 Zloop, Inc. v. Parker | Plt’s Motion to Dismiss Appeal Allowed 
Poe Adams & with Prejudice 07/25/2019 
Bernstein LLP, et al. 
124P19 Donna J. Preston, Plt’s PDR Under N.C.G.S. § 7A-31 Allowed 
Administrator (COA18-674) 
of the Estate of 
William M. Preston 
v. Assadollah 
Movahead, M.D., 
Deepak Joshi, M.D., 
and Pitt County 
Memorial Hospital, 
Incorporated, d/b/a 
Vidant Medical 
Center 
125PA18 In the Matter of E.D. | Def’s Petition for Writ of Mandamus Denied 
06/24/2019 
Davis, J. 
recused 
131P01-17 State v. Anthony Def’s Pro Se Motion for Dismissed 
Dove Evidentiary Hearing 
Ervin, J. 
recused 
Davis, J. 
recused 
131P16-12 Somchai Noonsab 1. Petitioner’s Pro Se Motion for 1. Dismissed 








v. State 





Verified Complaint 


2. Petitioner’s Pro Se Motion for Arrest 
of Judgment 


3. Petitioner’s Pro Se Motion to Dismiss 


4. Petitioner’s Pro Se Motion for Order 
for Release 





07/11/2019 


2. Dismissed 
07/11/2019 


3. Dismissed 
07/11/2019 


4. Denied 
07/11/2019 








IN THE SUPREME COURT 


701 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNpErR G.S. 7A-31 




















14 Aucust 2019 
132PA18-2 Beth Desmond 1. Defs’ (The News and Observer 1. Dismissed 
v. The News and Publishing Company, and Mandy 03/27/2019 
Observer Publishing | Locke) Notice of Appeal Based Upon a 
Company, Constitutional Question (COA18-411) 
McClatchy 
Newspapers, Inc., 2. Defs’ (The News and Observer 2. Allowed 
and Mandy Locke Publishing Company, and Mandy Locke) | 03/27/2019 
PDR Under N.C.G.S. § 7A-31 
3. Plt’s Motion to Dismiss Appeal 3. Allowed 
03/27/2019 
4. Professor William Van Alystyne’s 4. Allowed 
Motion for Leave to File Amicus Brief 03/27/2019 
5. The Reporter Committee for Freedom | 5. Allowed 
of Press, et al.'s Motion for Leave to File | 03/27/2019 
Amicus Brief 
6. Def’s (Mandy Locke) Motion for 6. Denied 
Additional Time for Oral Argument. 
132P19 Eric Denney, and Def’s (Wardson Construction, Inc.) PDR | Denied 
wife Christine Under N.C.G.S. § 7A-31 (COA18-667) . 
Denney v. Wardson Davis, J. 
Construction, Inc., recused 
and Healthy Home 
Insulation, LLC 
134A18 Regency Centers 1. Plt’s Motion to Hold Case in Advance 1. Allowed 
Acquisition, LLC of Settlement 08/10/2019 
v. Crescent . , : . . 
Acquisitions, LLC 2. Plt’s Motion to Dismiss Appeal 2. Allowed 
with Prejudice 08/02/2019 
134PA19 State v. John 1. Def's Motion for Temporary Stay 1. Allowed 
Christian Duff (COA18-874) 04/15/2019 
Dissolved 
08/14/2019 
2. Def’s Petition for Writ of Supersedeas | 2. Denied 
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Special 
Order 
136P16-2 State v. Maurice 1. Def’s Pro Se Motion for Notice of 1. Dismissed 





Parker 





Appeal (COAP19-81) 
2. Def’s Pro Se Motion for PDR 
3. Def’s Pro Se Motion for PDR 


4. Def’s Pro Se Petition for Writ of 
Certiorari to Review Order of Superior 
Court, Cumberland County 





ex mero motu 
2. Dismissed 
3. Dismissed 


4, Dismissed 
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14 Aveust 2019 
142PA17-2 State v. Terance 1. Def's Motion for Temporary Stay 1. Denied 
Germaine Malachi (COA16-752-2) 03/26/2019 
2. Def’s Petition for Writ of Supersedeas_ | 2. Denied 
3. Def’s Notice of Appeal Based Upon a 3. -- 
Constitutional Question 
4. Def’s PDR Under N.C.G.S. § 7A-31 4. Denied 
5. State’s Motion to Dismiss Appeal 5. Allowed 
142PA18 DTH Media Motion of Amici Curiae Victim Rights Denied 
Corporation, Capital | Organizations for Leave to Participate in 
Broadcasting Oral Argument 
Company, Inc., 
the Charlotte 
Observer Publishing 
Company and the 
Durham Herald 
Company v. Carol 
L. Folt, in her of- 
ficial capacity as 
Chancellor of the 
University of North 
Carolina at Chapel 
Hill, and Gavin 
Young, in his official 
capacity as Senior 
Director of Public 
Records for the 
University of 
North Carolina at 
Chapel Hill 
142P19 State v. Radhwan Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Al-Hamood (COA18-682) 
Davis, J. 














recused 
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144P19 


The Estate of 
Robert Eugene 
Tipton, Jr., by 

and through 

his Ancillary 
Administrator, 
Deborah Dunklin 
Tipton and Deborah 
Dunklin Tipton, 
Individually v. 
Delta Sigma Phi 
Fraternity, Inc., 
Michael Qubein, 
Individually and 
as an Agent for 
Delta Sigma 

Phi Fraternity, 
Marshall Jefferson, 
Individually and 
as an Agent for 
Delta Sigma Phi 
Fraternity, High 
Point University, 
Nido Qubein, 
Individually and as 
President of High 
Point University 


Plt’s PDR Under N.C.G.S. § 7A-31 
(COA18-581) 


Denied 


Davis, J. 
recused 





145P19 


In the Matter of 
M.FB., L.B., II, 
M.W.E.B. 


Respondent-Mother’s PDR Under 
N.C.G.S. § 7A-31 (COA18-848) 


Denied 


Davis, J., 
recused 





146P19 


Trisha Wright, 
Administratrix 

of the Estate of 
Christopher Wright, 
Deceased Employee 
v. Alltech Wiring & 
Controls, Employer, 
Builders Mutual 
Insurance Company, 
Carrier 


Plt’s PDR Under N.C.G.S. § 7A-31 
(COA18-833) Denied 





147PA18 


Chambers v. Moses 
H. Cone Memorial 
Hospital, et al. 


Def’s Motion to File Amended Brief 


Allowed 
07/12/2019 








147P19 


154P19 





State v. Malon 
Kysheef Griffin 


Jonathan E. Brunson 
v. The Office of the 
Governor of North 
Carolina, et al. 





1. Def’s PDR Under N.C.G.S. § 7A-31 
(COA18-681) 


2. State’s Motion to Deem Response to 
PDR Timely Filed 


Plt’s Pro Se PDR Under N.C.G.S. § 7A-31 
(COA18-836) 





1. Denied 
2. Denied 


Denied 
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14 Aucust 2019 
155P17-4 State v. Joe 1. Def’s Pro Se PDR Under N.C.G.S. § 1. Denied 
Robert Reynolds 7A-31 (COA18-445) 
2. Def’s Pro Se Petition for Writ of 2. 
Certiorari to Review Order of the COA 
3. Def’s Pro Se Motion to Supplement 3. Dismissed 
Petition with Affidavit of Facts as moot 
4. Def’s Pro Se Motion to Withdraw 4, Allowed 
155P19 Jonathan Brunson Plt’s Pro Se PDR Under N.C.G.S. § 7A-31 | Denied 
v. Office of the (COA18-838) 
Twelfth Judiciary 
161P19 Elizabeth Ball, 1. Defs’ Motion for Temporary Stay 1. Allowed 
Employee v. Bayada | (COA18-918) 05/01/2019 
Home Health Dissolved 
Care, Employer, 08/14/2019 
Arch Insurance eee . . 
Group, Inc., 2. Defs’ Petition for Writ of Supersedeas | 2. Denied 
Carrier Gallagher | 3. pets’ PDR Under N.C.GS. § 7A31 3. Denied 
Bassett Services, 
Inc., Third-Party Davis, J., 
Administrator) recused 
164P15-2 State v. Charles 1. Def’s Pro Se Petition for Writ of 1. Denied 
Gilbert Gillespie Certiorari to Review Order of the COA 06/26/2019 
2. Def’s Pro Se Petition for Writ of 2. Denied 
Certiorari to Review Order of Superior 06/26/2019 
Court, Rowan County 
3. Def’s Pro Se Motion to Appoint 3. Dismissed 
Counsel as moot 
06/26/2019 
Davis, J. 
recused 
168A19 Cardiorentis AG 1. Plt’s Petition in the Alternative for di 
v. Iqvia Ltd. and Writ of Certiorari to Review Order of 
Iqvia RDS, Inc. Business Court 
2. Plt’s Motion to Admit Catherine E. 2. Allowed 
Stetson Pro Hac Vice 06/25/2019 
3. Plt’s Motion to Admit Kyle Druding 3. Allowed 
Pro Hac Vice 06/25/2019 
4. Defs’ Motion to Supplement Record 4. Allowed 











on Appeal 
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14 Aveust 2019 
169P19 State v. Brian Keith 1. State’s Motion for Temporary Stay 1. Allowed 
Hughes (COA18-967) 05/03/2019 
Dissolved 
08/14/2019 
2. State’s Petition for Writ of 
Supersedeas 2. Denied 
3. State’s PDR Under N.C.G.S. § 7A-31 3. Denied 
170A19 State v. Melvin 1. State’s Motion for Temporary Stay 1. Allowed 
Lamar Fields (COA18-673) 05/06/2019 
2. State’s Petition for Writ of 2. Allowed 
Supersedeas 
3. State’s Notice of Appeal Based Upon 3. 
a Dissent 
4. State’s PDR as to Additional Issues 4, Allowed 
171P19 State v. Lamarquis Def’s Pro Se PDR Under N.C.G:S. § 7A- Denied 
Letron Smallwood 31 (COA18-578) 
172A19 In the Matter of Respondent-Mother’s Motion to Amend Allowed 
J.H., Z.R., A.R., Record on Appeal 07/08/2019 
and D.R. 
183P19-2 State v. Coriante Def’s Pro Se Petition for Writ of Dismissed 
Pierce Certiorari to Review Order of the COA 
(COAP19-265) 
184P18 N.C. Department Respondent’s PDR Under N.C.G.S. Denied 
of Environmental § 7A-31 (COA17-882) . 
Quality, Division Davis, J. 
of Waste recused 
Management v. TRK 
Development, LLC 
185P19 James Bryan Sluder | Def’s PDR Under N.C.G.S. § 7A-31 Denied 
v. Marilyn W. Sluder | (COA18-920) 
Davis, J. 
recused 
186P19 State v. Michael 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Caldwell Angram (COA18-993) 
2. Def’s Petition for Writ of Certiorari to | 2. Denied 
Review Decision of the COA 
190P19 Flor Johnson 1. Def’s Pro Se Motion for PDR 1. Denied 





v. Capree Ricketts 





(COA19-239) 


2. Def’s Pro Se Petition for Writ of 
Certiorari to Review Order of the COA 





2. Dismissed 
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192P19 


Betty Burden 
Jackson, Nancy 
Burden Elliott, 
James Burden, 
Rebecca Burton 
Bell, Darren Burton, 
Clarence Burton, Jr., 
and John Burden, 
Plaintiffs v. Don 
Johnson Forestry, 
Inc. and East 
Carolina Timber, 
LLC, Defendants 
and 

Nellie Burden 
Ward, Albert R. 
Burden, Levy 
Burden, Clarence L. 
Burden, and Brenda 
B. Miller, Other 
Grandchildren 
Defendants 

and 

East Carolina 
Timber, LLC, 

Third Party/ 
Counterclaim 
Plaintiff v. Estate of 
William F. Bazemore 
by and through its 
Executors, Nellie 
Ward and Tarsha 
Dudley, and Estate 
of Florida Bazemore 
by and through 

its Administrator, 
Maria Jones, Third- 
Party/ Counterclaim 
Defendants 


Plts’ PDR Under N.C.G.S. § 7A-31 
(COA18-354-2) 


Denied 





193P19 


Slok, LLC 

v. Courtside 
Condominium 
Owners 
Association, Inc. 


1. Plt’s PDR Under N.C.G.S. § 7A-31 
(COA18-736) 


2. Def’s Motion to Dismiss PDR 


3. Def’s Conditional PDR Under 
N.C.G.S. § 7A-31 


1. Denied 


2. Dismissed 
as moot 


3. Dismissed 
as moot 





194P19-3 








State v. David 
Ezell Simpson 





1. Def’s Pro Se Petition for Writ of 
Mandamus 


2. Def’s Pro Se Motion to Amend 
Petition for Writ of Mandamus 





1. Dismissed 
without 
prejudice 


2. Allowed 
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14 Aueust 2019 
195A19 State v. Chad 1. State’s Application for Temporary 1. Allowed 
Cameron Copley Stay (COA18-895) 05/23/2019 
2. State’s Petition for Writ of Supersedeas | 2. Allowed 
06/13/2019 
3. State’s Notice of Appeal Based Upon 3. 
a Dissent 
196A19 State v. David 1. State’s Motion for Temporary Stay 1. Allowed 
Leroy Carver (COA18-935) 05/28/2019 
2. State’s Petition for Writ of Supersedeas_ | 2. Allowed 
06/17/2019 
3. State’s Notice of Appeal Based Upon 
a Dissent 3. --- 
198PA19 Askalemariam Pit’s Petition for Writ of Certiorari to Special Order 
Yigzaw v. Alehegn Review Order of the COA (COA19-12) 
Asres 
199P19 State v. Bennie 1. Def’s Pro Se Motion for En Banc 1. Dismissed 
Lee Graham Review (COA18-1) 
2. Def’s Pro Se PDR Under 2. Denied 
N.C.G.S. § 7A-31 
201A19 State v. David 1. Def's Motion for Temporary Stay 1. Allowed 
Alan Keller (COA17-1318) 06/04/2019 
2. Def’s Petition for Writ of Supersedeas_ | 2. Allowed 
3. Def’s Notice of Appeal Based Upon 3. 
a Dissent 
202P19 State v. Dwayne Def’s Pro Se Motion for PDR Dismissed 
Rayshon (COAP19-256) 
Degraffenried 
204P19 State v. Alexander Def’s PDR Under N.C.G.S. § 7A-31 Denied 
DeJesus aka (COA18-750) 
Alexander 
Sigaru-Argueta 
205P19 In the Matter of Respondent-Father’s PDR Under Denied 
W.A.B., B.F-B., N.C.G.S. § 7A-31 (COA18-953) 
A.G.B., E.H.B., 
R.A.B., M.A.B. 
206A19 State v. Ben 1. State’s Motion for Temporary Stay 1. Allowed 
Lee Capps (COA18-386) 06/05/2019 
2. State’s Petition for Writ of Supersedeas 2. Allowed 
06/26/2019 
3. State’s Notice of Appeal Based Upon 3. 








a Dissent 
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207P19 State v. Mark Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Edwin Jones (COA18-508) 
210P19 Diondra N. Pittman Def’s (James E. Pittman, Jr.) Pro Se Dismissed 
v. James E. Pittman, | Motion for Notice of Appeal 
Jr. and 
Adrian N. Flemings 
213P19 Cumberland County | Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
ex rel. State of (COA18-754) 
Alabama O.B.O. 
Alisha Lee 
v. Clifford Lee 
217P18-2 State v. Edwin Def’s Pro Se Petition for Writ of Dismissed 
Christopher Lawing | Certiorari to Review Order of Superior 
Court, Wake County 
223P19 State v. James 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
E. White Certiorari to Review Order of the COA 
2. Def’s Pro Se Motion to Proceed In 2. Allowed 
Forma Pauperis 
3. Def’s Pro Se Motion to Appoint Counsel | 3. Dismissed 
as moot 
224P19 In re James Petitioner's Pro Se Petition for Denied 
Allen Hill Writ of Mandamus 06/27/2019 
225P10-2 State v. Jesus 1. Def’s Pro Se Petition for Writ of 1. Dismissed 
Espinoza-Valenzuela | Certiorari to Review Order of Superior 
Court, Wake County 
2. Def’s Pro Se Motion to Proceed 2. Allowed 
In Forma Pauperis 
225P19 State v. Dale Def’s Pro Se Motion for Relief Upon Dismissed 
Erwin Foat Appeal (COAP19-294) 
226P19 Timothy Morris Petitioner’s Pro Se Motion for Appeal Dismissed 
McCoy v. North Against Final Decision 
Carolina 
Department of 
Revenue 
227P18 State v. Carl Ray 1. State’s Motion for Temporary Stay 1. Allowed 
Poore, Jr. (COA17-1387) 07/23/2018 
Dissolved 
08/14/2019 
2. State’s Petition for Writ of Supersedeas_ | 2. Denied 
3. State’s PDR Under N.C.G.S. § 7A-31 3. Denied 
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228P19 State v. Timothy 1. State’s Motion for Temporary Stay 1. Allowed 
Calvin Denton (COA18-742) 06/14/2019 
2. State’s Petition for Writ of Supersedeas | 2. 
231A19 In the Matter of K.K. | Appellant-Father’s Motion to Extend the | Allow 
A minor child time to File the Record on Appeal extension of 
time up to 
& including 
17 June 2019 
06/18/2019 
233PA12-2 State v. Montrez 1. Def's Motion for Appropriate Relief 1. Special 
Benjamin Williams Order 
2. Def’s Motion to Hold Resentencing 2. Special 
Appeal in Abeyance Order 
234P19 Corey France 1. Plt’s Pro Se Motion for Leave for 1. Dismissed 
v. North Carolina Joinder of Appeals (COA19-294, 295) 
Department of : , : a 
Public Safety 2. Plt’s Pro Se Motion for PDR 2. Dismissed 
Davis, J. 
recused 
235P19 State v. Hector Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Trevino, III (COA18-741) 
238P19 State v. Matthew 1. State’s Motion for Temporary Stay 1. Allowed 
Garret McMahan (COA18-672) 06/24/2019 
2. State’s Petition for Writ of Supersedeas_ | 2. 
239P19 State v. Tyrone Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Churell Davis (COA18-1017) 
240P19 State v. Daniel 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Dismissed 
Yair Marino (COA18-1135) 
2. Def’s Conditional Petition for 2. Dismissed 
Writ of Certiorari to Review Decision 
of the COA 
244P19 In the Matter of 1. Petitioner’s Motion for Temporary 1. Allowed 
M.T-L.Y. Stay (COA18-826) 06/25/2019 
Dissolved 
08/14/2019 
2. Petitioner's Petition for Writ 2. Denied 
of Supersedeas 
3. Petitioner’s PDR Under 3. Denied 
N.C.G.S. § 7A-31 
4, Guardian Ad Litem’s PDR 4. Denied 








Under N.C.G.S. § 7A-31 
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246P19 Walston v. Duke Defendant Attorney Carl Newman’s Allowed 
University Motion to Withdraw as Counsel 07/17/2019 
of Record 
247P 16-7 State v. Jonathan Def’s Pro Se Motion for Petition for Dismissed 
Eugene Brunson Rehearing of PDR 
247P19 State v. Dante Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Lorenzo Ross (COA18-652) 
248A18 Sykes v. Blue Cross__ | Plit’s Petition for Rehearing Denied 
& Blue Shield of 
North Carolina 
(Sykes II) 
248P19 State v. Tamora 1. Def’s Motion for Temporary Stay 1. Allowed 
C. Williams (COA18-994) 06/25/2019 
2. Def’s Petition for Writ of Supersedeas | 2. 
250P17-2 State v. Justin Def’s Pro Se Petition for Writ of Denied 
Lee Perry Certiorari to Review Order of 07/24/2019 
the COA (COAP19-355) 
Davis, J., 
recused 
251PA18 Sykes, et al. Pits’ Petition for Rehearing Denied 
v. Health Network 
Solutions, Inc., et al. 
251P19 D. Cameron Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
Murchison, Jr. and (COA18-297) . 
Joan H. Murchison, Ervin, J. 
his wife v. Regional recused 
Surgical Specialists 
and Christopher 
Edwards, M.D. 
252P19 State v. Frank Def’s Pro Se Motion for Arrest Denied 
Thomas Bennett of Judgment 07/02/2019 
253P19 State v. Justin Def’s Pro Se Petition for Writ of Denied 
Michael Tyson Habeas Corpus 06/27/2019 
253P19-2 State v. Justin Def’s Pro Se Motion for Court to Denied 
Michael Tyson Overturn its Denial of Petition for 07/12/2019 
Writ of Habeas Corpus 
255P18 State v. Edward 1. Def’s Notice of Appeal Based Upon a 1.-- 
Earl Jones Constitutional Question (COA17-114) 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 











3. Def’s Petition for Writ of Certiorari to 


Review Order of the COA 


4. State’s Motion to Dismiss Appeal 





3. Dismissed 


4, Allowed 
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256P19 In the Matter of the Plt’s Pro Se Motion for North Carolina Dismissed 
Estate of Thalia Supreme Court to Assume Jurisdiction 
Dukes, by her son, 
Tony C. Thomas 
v. Lawrence S. Craige 
257P16-3 Federal National Def’s Pro Se Motion to Appeal Dismissed 
Mortgage (COA18-775) : 
Association a/k/a Davis, J. 
Fannie Mae recused 
v. William 
Gerald Price 
260P19 State v. Brandon Def’s Pro Se Motion for Judicial Review Denied 
Leon Wilson 07/17/2019 
262P19 State v. Dora 1. Def’s Pro Se Motion for Notice of 1. 
Parker Bullock Appeal (COA19-503) 
2. State’s Motion to Dismiss Appeal 2. Allowed 
263PA18 State v. Cedric 1. Amicus Curiae’s Motion to Admit 1. Dismissed 
Theodis Hobbs, Jr. Robert S. Chang Pro Hac Vice as moot 
07/10/2019 
2. Amicus Curiae’s Motion to Admit 2. Dismissed 
Taki V. Flevaris Pro Hac Vice as moot 
07/10/2019 
3. Amicus Curiae’s Amended Motion to 3. Allowed 
Admit Robert S. Chang Pro Hac Vice 07/10/2019 
4, Amicus Curiae’s Amended Motion to 4, Allowed 
Admit Taki V. Flevaris Pro Hac Vice 07/10/2019 
263PA18 State v. Cedric 1. Amicus Curiae’s (Coalition of State 1. Denied 
Theodis Hobbs, Jr. and National Criminal Justice and Civil 
Rights Advocates) Motion for Leave to 
Participate in Oral Argument 
2. Amicus Curiae’s (Fred T. Korematsu 2. Denied 
Center for Law and Equality) Motion for 
Leave to Participate in Oral Argument 
263PA18 State v. Cedric Def’s Motion to Supplement Record Allowed 
Theodis Hobbs, Jr. on Appeal 
264P19 State v. Matthew 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Dismissed 


Joseph Schmieder 








(COA18-1027) 
2. Def’s Motion to Deem PDR Timely 
Filed 


3. Def’s Motion in the Alternative to 
Treat the PDR as a Petition for 
Writ of Certiorari 





2. Denied 


3. Denied 
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14 Aucust 2019 
265P19 State v. Darrin Def’s Pro Se Motion for PDR Denied 
M. Sanders (COAP19-357) 
266P19 State v. Ontrel Def’s Pro Se PDR Under N.C.G.S. Denied 
Latre Gilchrist § 7A-31 (COA18-479) 
267P19 Winston Affordable 1. Def's Motion for Temporary Stay 1. Allowed 
Housing, L.L.C. (COA18-553) 07/08/2019 
d/b/a Winston F , . ; . 
Summit Apartments 2. Def’s Petition for Writ of Supersedeas | 2. 
v. Deborah Roberts 3. Plt’s Motion for Clarification as to 3. Special 
Effect of 9 July 2019 Order Allowing the | Order 
Motion for Temporary Stay 07/10/2019 
4. Plt’s Motion for Reconsideration, 4. Special 
Vacation, or Modification of Order Order 
07/10/2019 
Davis, J. 
recused 
271P19 State v. Robert Def’s Pro Se Motion for Notice of Denied 
B. Williams Appeal of a Writ of Habeas Corpus 07/10/2019 
in State Court 
275P19 Elizabeth M.T. 1. Plt’s Pro Se Motion for Temporary 1. Allowed 
O’Nan, an Stay (COA18-990) 07/18/2019 
Individual Dissolved 
v. Nationwide 08/14/2019 
Insurance Company, 
2. Plt’s Pro Se Petition for 2. Denied 








a Corporation; 
Servpro Industries, 
Inc., a Corporation; 
Servpro of Marion, 
a Corporation, 

aka Servpro of 
Asheville East, aka 
Servpro of Asheville 
West, aka Servpro 
of McDowell 

and Rutherford 
Counties, aka J.L. 
Kuder Enterprises, 
a Corporation; 
John Kuder, 

an Individual; 
Linda Kuder, an 
Individual; Spencer 
Gates, an Individual, 
Debra Whittemore, 
and Individual; 
Jennifer Robinson, 
an Individual; 

and Lisa Tilley, an 
Individual 





Writ of Supersedeas 


3. Plt’s Pro Se Notice of Appeal Based 
Upon a Constitutional Question 





4, Plt’s Pro Se PDR Under 
N.C.G.S. § 7A-31 


5. Defs’ (Servpro of Marion, et al.) 
Motion to Dismiss Appeal 





3. Dismissed 
ex mero motu 


4. Denied 


5. Dismissed 
as moot 
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14 Aueust 2019 
277P18-4 State v. Gabriel Def’s Pro Se Motion to Strike the Dismissed 
Adrian Ferrari Court Order to Dismiss as Illegal and 
Non-Constitutional in Violation of 
Defendant’s Constitutional Rights, TN. 
Law and U.S. Federal Rules, by Court in 
Conference March 27, 2019 
279A19 Global Textile Pit’s Motion to Admit Stanley E. Allowed 
Alliance, Inc. v. TDI | Woodward, Jr. Pro Hac Vice 08/07/2019 
Worldwide, LLC, 
et al. 
291P19 State v. Harvey Lee 1. Def's Motion for Temporary Stay 1. Allowed 
Stevens, Jr. (COA17-584) 08/01/2019 
2. Def’s Petition for Writ of Supersedeas | 2. 
293A19 State v. Adam 1. State’s Motion for Temporary Stay 1. Allowed 
Richard Carey 08/05/2019 
2. State’s Petition for Writ of Supersedeas 2. 
294P19 State v. Leo Kearney | Def’s Pro Se Motion for Extension Dismissed 
of Time to File Federal Habeas 08/02/2019 
Corpus Petition 
309P15-7 State v. Reginald Def’s Pro Se Motion for Objection Entry | Dismissed 
Underwood Fullard | to Motion to Dismissed by Order of 
Court Conference of 9 May 2019 
310P19 State v. Luis 1. Def’s Motion for Temporary Stay 1. Denied 
Guillermo Neira (COA19-653; COAP19-380) 08/12/2019 
2. Def’s Petition for Writ of Supersedeas | 2. Denied 
08/12/2019 
3. Def’s Petition for Writ of Certiorari to | 3. Denied 
Review Order of the COA 08/12/2019 
4. Def’s Motion to Adjudicate Petitions 4. Dismissed 
and Motions Without Undue Delay as moot 
08/12/2019 
5. Def’s Motion to Issue a Brief 5. Dismissed 
Precedential Published Order but Not a 08/12/2019 
Full Opinion on the Issues 
6. Def’s Motion to Seal All Motions and 6. Denied 
Petitions Filed Before this Court 08/12/2019 
7. Def’s Motion to Seal All Motions and 7. Denied 
Petitions Filed Before the COA 08/12/2019 
8. Def’s Motion to Allow Defendant to 8. Denied 
Proceed Using the Pseudonym “John 08/12/2019 
Doe” or “L.G.N.” at this Court 
9. Def’s Motion to Allow Defendant to 9. Denied 
Proceed Using the Pseudonym “John 08/12/2019 








Doe” or “L.G.N.” at the COA 
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10. Def’s Motion to Re-caption the 10. Denied 
Above-Titled Action to “State of North 08/12/2019 
Carolina v John Doe” or “State of North 
Carolina v. L.G.N.” 
11. Def’s Motion to Re-caption the Titled | 11. Denied 
of the COA Action to “State of North 08/12/2019 
Carolina v John Doe” or “State of North 
Carolina v. L.G.N.” 
12. Def’s Motion to Bar the COA from 12. Denied 
Publishing any Documents, Particularly 08/12/2019 
Opinions, Containing the Def’s Real 
Name During the Pendency of His 
Action Before this Court 
316P18-2 Johnny Jermaine Petitioner’s Pro Se Petition for Denied 
McMillan v. Writ of Habeas Corpus 07/11/2019 
Harvey Clay, 
Superintendent 
(Now referred 
to as Warden) 
of Lumberton 
Correctional 
Institution, State 
of N.C. 
317P16-3 State v. Ronald 1. Def’s Pro Se Motion for Notice of 1. Dismissed 
Thompson Corbett Petition to Appeal (COA18-327) ex mero motu 
2. Def’s Pro Se Motion to Make Appeal 2. Dismissed 
Private and Sealed as moot 
Davis, J. 
recused 
319P18 Dale Thomas 1. Plt’s PDR Under N.C.G.S. § 7A-31 1. Allowed 
Winkler; and DJ’s (COA17-873) 
Heating Service 7 
v. North Carolina 2. Def’s Conditional PDR Under 2. Allowed 
State Board of N.C.G.S. § 7A-31 
Plumbing, Heating 
& Fire Sprinkler 
Contractors 
324A16 State v. Antwan Def’s Motion to Provide Full Transcript Special Order 
Anthony (DEATH) to Defendant 
327P18 DavFam, LLC Def’s Pro Se PDR Under N.C.G.S. Denied 
v. Arthur E. § 7A-31 (COA18-43) . 
Davis, II Davis, J. 














recused 
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14 Aueust 2019 
332P18 State v. Michael 1. Def’s (Anne-Marie Mazur) Motion for 1. Allowed 
Stanley Mazur and Temporary Stay (COA17-736) 10/05/2018 
Anne-Marie Mazur Dissolved 
08/14/2019 
2. Def’s (Anne-Marie Mazur) Petition for | 2. Denied 
Writ of Supersedeas 
3. Def’s (Anne-Marie Mazur) 3. 
Notice of Appeal Based Upon a 
Constitutional Question 
4. Def’s (Anne-Marie Mazur) PDR 4. Denied 
Under N.C.G.S. § 7A-31 
5. State’s Motion to Dismiss Appeal 5. Allowed 
6. Def’s (Michael Stanley Mazur) Motion | 6. Allowed 
for Temporary Stay (COA17-736) 10/08/2018 
Dissolved 
08/14/2019 
7. Def’s (Michael Stanley Mazur) 7. Denied 
Petition for Writ of Supersedeas 
8. Def’s (Michael Stanley Mazur) PDR 8. Denied 
Under N.C.G.S. § 7A-31 
341P18 State v. Olivia Def’s Pro Se PDR Under N.C.G.S. Denied 
Chisholm § 7A-31 (COA18-23) 
343P18 Mario Seguro- 1. Defs’ (Key Risk Insurance Company, 1. 
Suarez, by and Joseph J. Abriola, Sharon Sosebee, 
through his Suzanne McAuliffe, and Cheryl Gless) 
Guardian Ad PDR Under N.C.G.S. § 7A-31 (COA17-697) 
Litem, Edward G. . 2. All d 
Connette v. Key 2. Defs’ (Key Risk Insurance Company, » AMOWE 
Risk Insurance Joseph J. Abriola, Sharon Sosebee, 07/12/2019 
Company, Joseph Suzanne McAuliffe, and Cheryl Gless) 3 
J.Abrioks, Sharon | Motion to Withdraw PDR a 
Sosebee, Suzanne 
McAuliffe, Cheryl 
Gless, Robert E. 
Hill, and Carolina 
Investigative 
Services, Inc. 
349P09-3 State v. Jeffrey Def’s Pro Se Petition for Writ of Denied 
Robinson Certiorari to Review Order of the 06/25/2019 
COA (COAP19-222) 
362P17-3 James Cornell Def’s Pro Se Petition for Denied 
Howard v. Wayne Writ of Mandamus ' 
County Clerk Davis, J. 
recused 


of Court 
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14 Aveust 2019 
378P 18-4 State v. Napier 1. Def’s Pro Se PDR Under N.C.G.S. 1. Denied 
Sandford Fuller § 7A-31 (COAP18-623) 06/21/2019 
2. Def’s Pro Se Motion for 2. Denied 
Emergency Stay 06/21/2019 
379P18 State v. Van Buren Def’s PDR Under N.C.G.S. § 7A-31 Special Order 
Killette, Sr. (COA18-26) 
392P18 State v. Kevin Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Deshaun Dixon (COA17-1333) 
Davis, J. 
recused 
398P18 Town of Pinebluff Defs’ PDR Under N.C.G.S. § 7A-31 Allowed 
v. Moore County, (COA17-286) 
Catherine Graham 
in her capacity 
as a County 
Commissioner, Nick 
Picerno in his ca- 
pacity as a County 
Commissioner, Otis 
Ritter in his capac- 
ity as a County 
Commissioner, 
Randy Saunders 
in his capacity 
as a County 
Commissioner, 
and Jerry Daeke 
in his capac- 
ity as a County 
Commissioner 
399P18 State v. Joshua Def’s PDR Under N.C.G.S. § 7A-31 Denied 
A. Bice (COA17-1188) 
402PA15-3 State v. Donna 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Special 
Helms Ledbetter (COA15-414-3) Order 
2. Def’s Motion for Temporary Stay 2. Allowed 
10/15/2018 
Dissolved 
08/14/2019 
3. Def’s Petition for Writ of Supersedeas_ | 3. Denied 
4. State’s Motion to Dismiss PDR 4, Dismissed 
as moot 
406PA18 State v. Cory 1. Amicus Curiae’s (Coalition of State 1. Denied 
Dion Bennett and National Criminal Justice and Civil 
Rights Advocates) Motion for Leave to 
Participate in Oral Argument 
2. Amicus Curiae’s (Korematsu Center) 2. Denied 
Motion for Leave to Participate in 
Oral Argument 
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14 Aveust 2019 
414P18 State v. Owen 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
P. Williams (COA17-620) 
2. State’s Conditional PDR Under 2. Dismissed 
N.C.G.S. § 7A-31 as moot 
420P18 State v. Temon 1. State’s Motion for Temporary Stay 1. Allowed 
Tavoi McNeil (COA18-175) 11/28/2018 
Dissolved 
08/14/2019 
2. State’s Petition for Writ of Supersedeas_ | 2. Denied 
3. State’s PDR Under N.C.G.S. § 7A-31 3. Denied 
449P11-22 Charles Everette 1. Plt’s Pro Se Motion for En Banc 1. Dismissed 
Hinton v. State of Judicial Writ of Sequestration 
North Carolina, 
etal. 2. Plt’s Pro Se Motion for En Banc Ex 2. Dismissed 
Parte Replevin at Common-Law Action 
3. Plt’s Pro Se Motion for Independent 3. Dismissed 
Judicial Writ for Certiorari 
Ervin, J. 
recused 
432P18 Jian Shen v. Charles | Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Hugh McGowan, III | (COA18-263) 
433P18 Rebecca B. Everett 1. Def’s (Duke Energy Carolinas, LLC) 1. Denied 
and Simon J. PDR Under N.C.G.S. § 7A-31 
Everett, Co- (COAI18-159) 
Administrators of 
the Estate of Simon | 2: Def’s (PDB, LLC) PDR Under 2. Denied 
T. Everett v. Duke N.C.GS. § 7A-31 
Energy Carolinas. 7 ea boon 
i 3. Plts’ Conditional PDR Under 3. Dismissed 
LLG; and FDB, LLC | N.C.G.s. § 7A31 as moot 
434PA18 PHG Asheville, LLC | Respondent’s Motion to Supplement the | Allowed 
v. City of Asheville Record on Appeal 
437PA18 Chavez et al. 1. United States of America’s Motion for | 1. Allowed 
v. Carmichael Leave to File Amicus Brief 07/31/2019 
2. United States of America’s Motion to 2. Allowed 
Amend Certificate of Service 08/02/2019 
3. Amicus Curiae’s Motion to Admit 3. Allowed 
Joshua S. Press Pro Hac Vice 08/02/2019 
4, Amicus Curiae’s (United States of 4. Denied 
America) Motion to Participate at 
Oral Argument 
451P18 State v. Kendrick Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Louis Robinson (COA17-1262) 
Davis, J. 











recused 
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14 Aveust 2019 
453P18 State v. Barbara 1. Def’s Notice of Appeal Based Upon a 1. Dismissed 
Jean Myers-McNeil Constitutional Question (COA17-1404) ex mero motu 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Dismissed 
as moot 
3. State’s Motion to Deem Response 3. Allowed 
Timely Filed 
4. Def’s Motion for Temporary Stay 4. Allowed 
04/17/2019 
Dissolved 
08/14/2019 
5. Def’s Petition for Writ of Supersedeas | 5. Denied 
6. Def’s Motion to File an Amended PDR | 6. Allowed 
7. Def’s Amended PDR under N.C.G.S. 7. Denied 
§ 7A-31 
8. Def’s Petition in the Alternative for 8. Dismissed 
Writ of Certiorari to Review Decision of | as moot 
the COA 
455A18 John Tyler 1. Def’s Pro Se Notice of Appeal Based 1. Dismissed 
Routten v. Kelly Upon A Constitutional Question ex mero motu 
Georgene Routten (COA17-1360) 
2. Def’s Pro Se PDR Under N.C.G.S 2. Denied 
§ 7A-31 
3. Plt’s Notice of Appeal Based Upon a 3. 
Dissent 
499P04-3 Andre M. Spates Petitioner’s Pro Se Petition for Writ of Denied 
v. State of North Mandamus 
Carolina, et al. 
504P04-3 State v. Marion 1. Def’s Pro Se Motion for Appeal 1. Dismissed 
Beasley, Sr. (COAP19-167) 
2. Def’s Pro Se Motion for 2. Dismissed 
Declaratory Judgment 
548A04-2 State v. Vincent 1. State’s Motion for Temporary Stay 1. Allowed 
Lamont Harris (COA18-952) 07/17/2019 
2. State’s Petition for Writ of Supersedeas | 2. 
580P05-16 State v. David Def’s Pro Se Motion for PDR Dismissed 
Lee Smith 
Ervin, J., 














recused 
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597P01-6 


State v. Maechel 
Shawn Patterson 








1. Def’s Pro Se Motion for Amended 
Notice of Appeal (COAP17-245) 


2. Def’s Pro Se Motion for PDR 


3. Def’s Pro Se Petition for Writ of 
Certiorari to Review Order of the COA 





1. Dismissed 


2. Denied 
3. Dismissed 


Ervin, J. 
recused 
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STATE v. COOPER 
[3872 N.C. 720 (2019)] 


STATE OF NORTH CAROLINA ) 
Vv. : Beaufort County 
ORLANDO COOPER : 
No. 90P19 
ORDER 


The State’s petition for discretionary review is decided as follows: 
The Court allows the State’s petition for the limited purpose of remand- 
ing this case to the Court of Appeals for further consideration in light of 
this Court’s decision in State v. Grady (No. 179A14-3) (16 August 2019), 
including determining what, if any, additional proceedings should be 
utilized in order to properly decide the questions that will be before it 
on remand. 


By order of the Court in conference, this the 4th day of September, 
2019. 


s/Earls, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 6th day of September, 2019. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 





s/Amy Funderburk 
Clerk, Supreme Court of 
North Carolina 
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STATE v. DRAVIS 
[3872 N.C. 721 (2019)] 


STATE OF NORTH CAROLINA )) 
Vv. : Wake County 
FRED DRAVIS : 
No. 305P18 
ORDER 


The State’s petition for discretionary review is decided as follows: 
The Court allows the State’s petition for the limited purpose of remand- 
ing this case to the Court of Appeals for further consideration in light of 
this Court’s decision in State v. Grady (No. 179A14-3) (16 August 2019), 
including determining what, if any, additional proceedings should be 
utilized in order to properly decide the questions that will be before it 
on remand. 


By order of the Court in conference, this the 4th day of September, 
2019. 


Davis, J., recused. 


s/Earls, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 6th day of September, 2019. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 


s/Amy Funderburk 
Clerk, Supreme Court of 
North Carolina 
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STATE v. GORDON 
[3872 N.C. 722 (2019)] 


STATE OF NORTH CAROLINA ) 
v. 3 FORSYTH COUNTY 
AARON LEE GORDON 5 
No. 312P18 
ORDER 


The State’s petition for discretionary review is decided as follows: 
The Court allows the State’s petition for the limited purpose of remand- 
ing this case to the Court of Appeals for further consideration in light 
of this Court’s decision in State v. Grady (No. 179A14-3) (16 August 
2019), including determining what, if any, additional proceedings should 
be utilized in order to properly decide the questions that will be before 
it on remand. 


By order of the Court in conference, this the 4th day of September, 
2019. 


s/Earls, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 6th day of September, 2019. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 


s/Amy Funderburk 
Clerk, Supreme Court of 
North Carolina 
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STATE v. GRIFFIN 
[3872 N.C. 723 (2019)] 


STATE OF NORTH CAROLINA )) 
Vv. : Craven County 
THOMAS EARL GRIFFIN : 
No. 270A18 
ORDER 


The State’s notice of appeal is decided as follows: The Court, on its 
own motion, dismisses the State’s notice of appeal and remands this case 
to the Court of Appeals for further consideration in light of this Court’s 
decision in State v. Grady (No. 179A14-3) (16 August 2019), including 
determining what, if any, additional proceedings should be utilized in 
order to properly decide the questions that will be before it on remand. 


By order of the Court in conference, this the 4th day of September, 
2019. 


Davis, J., recused. 


s/Earls, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 6th day of September, 2019. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 





s/Amy Funderburk 
Clerk, Supreme Court of 
North Carolina 
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STATE v. SPRINGLE 
[372 N.C. 724 (2019)] 


STATE OF NORTH CAROLINA ) 
v. : Carteret County 
ROBERT HUGHES SPRINGLE : 
No. 329P18 
ORDER 


Defendant’s alternative petition for writ of certiorari to review order 
of the Court of Appeals is decided as follows: The Court allows defen- 
dant’s petition for the limited purpose of remanding this case to the 
Court of Appeals for further consideration in light of this Court’s deci- 
sion in State v. Grady (No. 179A14-3) (16 August 2019). 


By order of the Court in conference, this the 4th day of September, 
2019. 


s/Earls, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 6th day of September, 2019. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 


s/Amy Funderburk 
Clerk, Supreme Court of 
North Carolina 
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STATE v. WESTBROOK 
[3872 N.C. 725 (2019)] 


STATE OF NORTH CAROLINA 


Vv. Forsyth County 


wey vyvuwv 


AARON KENARD WESTBROOK 
No. 301A18 


ORDER 


The State’s notice of appeal is decided as follows: The Court, on 
its own motion, dismisses the State’s notice of appeal and remands this 
case to the Court of Appeals for further consideration in light of this 
Court’s decision in State v. Grady (No. 179A14-3) (16 August 2019). 


By order of the Court in conference, this the 4th day of September, 
2019. 


Davis, J., recused. 


s/Earls, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 6th day of September, 2019. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 


s/Amy Funderburk 
Clerk, Supreme Court of 
North Carolina 
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STATE v. WHITE 
[372 N.C. 726 (2019)] 


STATE OF NORTH CAROLINA ) 
Vv. : Durham County 
MICHELLE SMITH WHITE : 
No. 302A18 
ORDER 


The State’s notice of appeal is decided as follows: The Court, on its 
own motion, dismisses the State’s notice of appeal and remands this case 
to the Court of Appeals for further consideration in light of this Court’s 
decision in State v. Grady (No. 179A14-3) (16 August 2019), including 
determining what, if any, additional proceedings should be utilized in 
order to properly decide the questions that will be before it on remand. 


By order of the Court in conference, this the 4th day of September, 
2019. 


Davis, J., recused. 


s/Earls, J. 
For the Court 





WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 6th day of September, 2019. 


AMY FUNDERBURK 
Clerk, Supreme Court of 
North Carolina 


s/Amy Funderburk 
Clerk, Supreme Court of 
North Carolina 
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4 SEPTEMBER 2019 
090P19 State v. Orlando 1. State’s Motion for Temporary Stay 1. Allowed 
Cooper (COA18-637) 03/20/2019 
Dissolved 
09/04/2019 
2. State’s Petition for Writ of Supersedeas 2. Dismissed 
as moot 
3. State’s PDR Under N.C.G.S. § 7A-31 3. Special 
Order 
270A18 State v. Thomas 1. State’s Motion for Temporary Stay 1. Allowed 
Earl Griffin (COA17-386) 08/24/2018 
Dissolved 
09/04/2019 
2. State’s Petition for Writ of Supersedeas 2. Dismissed 
as moot 
3. State’s Notice of Appeal Based Upon 3. Special 
a Dissent Order 
4. State’s PDR as to Additional Issues 4. Dismissed 
as moot 
5. State’s Motion to Take Judicial Notice | 5. Dismissed 
of Public Records as moot 
6. Def’s Motion to Amend Response 6. Dismissed 
to PDR as moot 
Davis, J., 
recused 
301A18 State v. Aaron 1. State’s Motion for Temporary Stay 1. Allowed 
Kenard Westbrook (COAI18-32) 09/13/2018 
Dissolved 
09/04/2019 
2. State’s Petition for Writ of Supersedeas 2. Allowed 
09/13/2018 
Dissolved 
09/04/2019 
3. State’s Notice of Appeal Based Upon 3. Special 
a Dissent Order 
4. Def’s Motion to Dismiss State’s 4. Dismissed 
Appeal as moot 
5. Def’s Motion to Stay Briefing Schedule 5. Allowed 
Until Resolution of the Motion to Dismiss 11/08/2018 
Davis, J., 











recused 
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4. Def’s Motion to Amend Response 
to PDR 





4 SEPTEMBER 2019 
302A18 State v. Michelle 1. State’s Motion for Temporary Stay 1. Allowed 
Smith White (COA18-39) 09/13/2018 
Dissolved 
09/04/2019 
2. State’s Petition for Writ of 2. Allowed 
Supersedeas 09/13/2018 
Dissolved 
09/04/2019 
3. State’s Notice of Appeal Based 3. Special 
Upon a Dissent Order 
4. Defendant’s Motion to Dismiss 4. Dismissed 
State’s Appeal as moot 
5. Def’s Motion to Stay Briefing 5. Allowed 
Schedule Until Resolution of the Motion | 11/08/2018 
to Dismiss 
Davis, J., 
recused 
305P18 State v. Fred Dravis 1. State’s Motion for Temporary Stay 1. Allowed 
(COA18-76) 09/13/2018 
Dissolved 
2. State’s Petition for Writ of Supersedeas 09/04/2019 
3. State’s PDR Under N.C.G:S. § 7A-31 2. Dismissed 
4. Def’s Motion to Amend Response to enone 
State’s PDR 3. Special 
Order 
4. Dismissed 
as moot 
Davis, J., 
recused 
312P18 State v. Aaron 1. State’s Motion for Temporary Stay 1. Allowed 
Lee Gordon (COA17-1077) 09/21/2018 
Dissolved 
09/04/2019 
2. State’s Petition for Writ of Supersedeas_ | 2. Dismissed 
as moot 
3. State’s PDR Under N.C.G.S. § 7A-31 3. Special 
Order 


4. Dismissed 
as moot 
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329P18 





State v. Robert 
Hughes Springle 





1. Def’s PDR Under N.C.G.S. § 7A-31 
(COA17-652) 


2. Def’s Petition in the Alternative 
for Writ of Certiorari to Review Order of 
Superior Court, Carteret County 


3. Def’s Petition in the Alternative 
for Writ of Certiorari to Review Order 
of the COA 


4. Def’s Motion to Amend PDR 
and Alternative Petition for 
Writ of Certiorari 





1. Dismissed 
as moot 


2. Dismissed 
as moot 


3. Special 
Order 


4, Dismissed 
as moot 
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SOUNDING ft te GAVEL 
and OPENING of the COURT 


AMY FUNDERBURK 


CLERK of COURT 
SUPREME COURT of NORTH CAROLINA 


OPENING PRAYER 


REVEREND DR. DUMAS HARSHAW 
SENIOR PASTOR 
FIRST BAPTIST CHURCH, RALEIGH, NORTH CAROLINA 


PLEDGE vf ALLEGIANCE 


LIEUTENANT GENERAL BUSTER GLOSSON 
UNITED STATES AIR FORCE (RET.) 
VETERAN 9/ OPERATION DESERT STORM avd VIETNAM WAR 


WELCOME from the 
CHIEF JUSTICE 
THE HONORABLE MARK MARTIN 


CHIEF JUSTICE 
SUPREME COURT of NORTH CAROLINA 


GREETINGS from the 
GOVERNOR 
THE HONORABLE ROY COOPER 


GOVERNOR 
STATE of NORTH CAROLINA 
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GREETINGS from the 
LIEUTENANT GOVERNOR 


THE HONORABLE DAN FOREST 
LIEUTENANT GOVERNOR 
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REMARKS 


DEWEY W. WELLS 
LAW CLERK / 1954 
SUPREME COURT o/ NORTH CAROLINA 


GREETINGS from the 
NORTH CAROLINA STATE BAR 


G. GRAY WILSON 
PRESIDENT 
NORTH CAROLINA STATE BAR 
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GREETINGS from the 
NORTH CAROLINA BAR ASSOCIATION 


JACQUELINE D. GRANT 
PRESIDENT 
NORTH CAROLINA BAR ASSOCIATION 


HISTORY o/the COURT 


THE HONORABLE WILLIS WHICHARD 
FORMER ASSOCIATE JUSTICE 
SUPREME COURT ¢/ NORTH CAROLINA 


CLOSING REMARKS 
CHIEF JUSTICE MARK MARTIN 
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736 BICENTENNIAL CELEBRATION OF THE SUPREME COURT 





CHIEF JUSTICES »/the 
SUPREME COURT »f NORTH CAROLINA 


(in order from present to past) *current Chief Justice 


Mark Martin* 
Sarah Parker 

1. Beverly Lake, Jr. 
Henry E. Frye 


Burley B. Mitchell, Jr. 


James G. Exum, Jr. 
Rhoda Billings 
Joseph Branch 

Susie Sharp 
William H. Bobbitt 
R. Hunt Parker 
Emery B. Denny 
J. Wallace Winborne 
M. Victor Barnhill 
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William A. Devin 
Walter P. Stacy 
William A. Hoke 
Walter Clark 
David M. Furches 
William T. Faircloth 
James E. Shepherd 
Augustus S. Merrimon 
William N.H. Smith 
Richmond M. Pearson 
Frederick Nash 
Thomas Ruffin, Sr. 
Leonard Henderson 


John Louis Taylor 


2019 
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ASSOCIATE JUSTICES ofthe 
SUPREME COURT of NORTH CAROLINA 


(in order from present to past) *current Associate Justice; ‘also served as Chief Justice 


Anita Earls* 
Michael R. Morgan* 
Samuel J. Ervin, 1V* 
Robert N. Hunter, Jr. 
Cheri Beasley* 
Barbara Jackson 
Robin E. Hudson* 
Patricia Timmons-Goodson 
Paul M. Newby* 
Edward Thomas Brady 
G.K. Butterfield, Jr. 
Robert H. Edmunds, Jr. 
Franklin E. Freeman, Jr. 
George L. Wainwright, Jr. 
Mark Martin* 
James A. Wynn, Jr. 
Robert F. Orr 
Sarah Parker* 
|. Beverly Lake, Jr.* 
Willis P. Whichard 
John Webb 
Robert R. Browning 
Francis |. Parker 
Rhoda Billings* 
Earl W. Vaughn 
Henry E. Frye* 
Harry C. Martin 
Burley B. Mitchell, Jr.* 
Louis B. Meyer 
J. Phil Carlton 
Walter E. Brock 
David M. Britt 
J. William Copeland 


James G. Exum, Jr.* 
Dan K. Moore 
). Frank Huskins 
J. William Pless, Jr. 
Joseph Branch* 
I. Beverly Lake, Sr. 
Susie Sharp* 
Clifton L. Moore 
William B. Rodman, Jr. 
William H. Bobbitt* 
Carlisle W. Higgins 
R. Hunt Parker* 
Itimous T. Valentine 
Jefferson D. Johnson, Jr. 
Murray G. James 
Samuel J. Ervin, Jr. 
Emery B. Denny* 
Aaron A.F. Seawell 
J. Wallace Winborne* 
M. Victor Barnhill* 
William A. Devin* 
Michael Schenck 
Willis J. Brodgen 
Lycurgus R. Varser 
George W. Connor 
Heriot R. Clarkson 
Walter P. Stacy* 
William J. Adams 
William R. Allen 
James S. Manning 
George H. Brown 
William A. Hoke* 
Platt D. Walker 


Henry G. Connor 
Charles A. Cook 
Robert M. Douglas 
David M. Furches* 
Walter A. Montgomery 
Armistead Burwell 
James C. MacRae 
James E. Shepherd* 
Alphonso C. Avery 
Walter Clark* 
Joseph J. Davis 
Augustus S. Merrimon* 
Thomas Ruffin, Jr. 
John H. Dillard 
Thomas S. Ashe 
William T. Faircloth* 
William P. Bynum 
Nathaniel Boyden 
Thomas Settle 
William B. Rodman, Sr. 
Robert P. Dick 
Edwin G. Reade 
Matthias Manly 
Richmond M. Pearson* 
William H. Battle 
Frederick Nash* 
William Gaston 
Joseph J. Daniel 
Thomas Ruffin, Sr.* 
John D. Toomer 
Leonard Henderson* 


John Hall 
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SUPREME COURT OF NORTH CAROLINA 
BICENTENNIAL 
CEREMONIAL SESSION 


At 2:00 on the afternoon of 7 January 2019, the Supreme Court of 
North Carolina convened for the purpose of celebrating the Court’s 
200" anniversary. 


Upon the opening of Court, the Clerk of the Supreme Court, Amy 
Funderburk, sounded the gavel and announced: 


“His Excellency, the Governor of the State of North Carolina, the 
Honorable Roy Cooper.” 


The Governor, accompanied by Chief Deputy Marshal Ricky Parks, 
entered the Courtroom from the rear door to the Courtroom, and pro- 
ceeded to his seat at the front of the Courtroom across the aisle from 
the Justices’ spouses. 


The Clerk sounded the gavel again and announced: 


“The Honorable, the Chief Justice and the Associate Justices of the 
Supreme Court of North Carolina.” 


All persons in the Courtroom remained standing, and upon the 
members of the Court reaching their respective seats and places on the 
Bench, the Clerk announced: 


“Reverend Dr. Dumas Harshaw, Senior Pastor of First Baptist 
Church in Raleigh, North Carolina, will deliver the Opening Prayer.” 


Reverend Dr. Harshaw proceeded from his seat in the Courtroom to 
the podium where he delivered the Opening Prayer and then returned to 
his seat in the Courtroom. The Clerk then announced: 


‘Lieutenant General Buster Glosson, Veteran of Operation Desert 
Storm and the Vietnam War, will lead us in the Pledge of Allegiance.” 


Lieutenant General Buster Glosson proceeded from his seat in the 
Courtroom to the podium where he led the Pledge of Allegiance and 
then returned to his seat in the Courtroom. The Clerk then announced: 


“Oyez, Oyez, Oyez -- The Supreme Court of North Carolina is now 
sitting for the Ceremonial Session of the Court to commemorate its 
bicentennial anniversary. God save the State and this Honorable Court.” 


The gavel fell, and everyone was seated. 


Chief Justice Mark Martin welcomed official and personal guests of 
the Court with the following remarks. 
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WELCOME AND REMARKS 


by 
CHIEF JUSTICE MARK MARTIN 


On behalf of the entire Court, I welcome each of you to this special 
Ceremonial Session of Court to commemorate the bicentennial anniver- 
sary of this Court. We are grateful for your presence with us to celebrate 
this most important occasion. 


I will not undertake to recognize by name all of our distinguished 
guests, so that our attention may be focused on the celebration of our 
Court’s 200th anniversary. 


However, no ceremony would be complete without the support of 
my wife, Kym Martin, and the spouses of our Associate Justices: 


Justice Newby’s wife Macon Newby 
Justice Hudson’s husband Victor Farah 
Justice Beasley’s husband Curtis Owens 
Justice Morgan’s wife Audrey Morgan; and 
Justice Earls’ husband Charles Walton 


As always, we are pleased to have with us former Chief Justices and 
Associate Justices of this Court and their spouses: 


Chief Justice Sarah Parker 

Chief Justice Henry Frye and his wife, Shirley 

Chief Justice Jim Exum 

Associate Justice Barbara Jackson 

Associate Justice Bob Edmunds and his wife, Linda 
Associate Justice Bob Hunter 

Associate Justice Patricia Timmons-Goodson 

Associate Justice Bob Orr and his wife, Louise 

Associate Justice Franklin Freeman and his wife, Lynn 
Associate Justice and current United States Circuit Judge Jim Wynn 
Associate Justice Willis Whichard and his wife, Leona; and 


Associate Justice Phil Carlton 
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We welcome current AOC Director Judge Marion Warren, and all 
former AOC Directors. 


We also welcome Chief Judge Linda McGee and the members of the 
Court of Appeals, as well as judges from the Superior Court, the District 
Court, and Office of Administrative Hearings. 


From the federal bench, in addition to Judge Wynn, we welcome 
United States Circuit Judge Allyson Duncan. 


We are also delighted to have Governor Roy Cooper, Lieutenant 
Governor Dan Forest, and members of the Council of State, including: 


Secretary of State Elaine Marshall 

Attorney General Josh Stein 

Superintendent of Public Instruction Mark Johnson 
State Treasurer Dale Folwell; and 

Commissioner of Insurance Mike Causey 


We are pleased to welcome Deans from our law schools, as well as 
leaders of the N.C. State Bar and the N.C. Bar Association. 


We also welcome representatives from the Equal Access to Justice 
Commission and the Chief Justice’s Commission on Professionalism. 


Last but not least, we welcome all former research assistants and 
court staff. Welcome home! 


Talso want to recognize and thank Dr. Harshaw for his participation 
in this momentous occasion, and for his regular support of the Court. 


We are further honored today by Lieutenant General Buster 
Glosson’s participation. After graduating from N.C. State University, 
General Glosson served in the United States Air Force from 1965 until 
1994. Notably, General Glosson was the principal architect of the com- 
plex and extremely successful air campaign that led to victory for our 
forces over Iraq in the First Gulf War in 1991. General Glosson, thank 
you for joining us today, and thank you for your long and distinguished 
service to our country. 


A 200th anniversary is a remarkable achievement in the life of 
any institution. It’s a cause for celebration. It’s also an opportunity for 
deep reflection. How did we get here? How should we proceed? Noted 
American historian, David McCullough, once reflected that “[w]e have to 
value what our forebears... did for us, or we’re not going to take it very 
seriously, and it can slip away.” Neither the past success nor the future 
survival of this Court should be taken for granted. 
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One such moment of reflection also took place on the first anniver- 
sary of this Court. Then state Senator, and future Justice of this Court, 
William Gaston reported to the General Assembly the progress of the 
nascent institution. He remarked: “Ours is emphatically a government 
of laws .... [T]hese are the universal and the only rules of action, it is 
indispensable that they be so expounded as that in their control of civil 
conduct, they shall have a steady and uniform application. There is no 
model by which the different tribunals of justice through the land, held 
by various persons . . . can be made to concur in the same exposition of 
the public will, other than by establishing one Supreme Court.” 


Throughout its history, this institution has sought to remain true to 
Justice Gaston’s ideal that it provide “steady and uniform application” 
of the laws of this State. The women and men who have served on this 
Court have done their best to fulfill that solemn obligation. To faithfully 
adhere to precedent. To administer justice. And to strengthen the rule of 
law by upholding it in their own time. 


The great Roman statesman and orator, Cicero, once wrote that 
“nothing counterfeit has any staying power.” Over the past 200 years, our 
State has revised its constitution multiple times, changed the way that 
members of this Court are selected, and witnessed extensive shifts in 
law and society. Yet, this Court has exhibited remarkable staying power 
through it all. That we are here celebrating a bicentennial anniversary is 
itself a testament to this institution’s steadfast commitment to consis- 
tency, fairness, and justice. It is also a testament to the Justices’ tireless 
efforts to earn the trust and confidence of the people that they serve. 


So, with our celebration of this hallmark anniversary comes a 
friendly admonition and charge for the future that is as applicable now 
as when it was first given. 


In Federalist 78, Alexander Hamilton posited that the judiciary is 
the least dangerous of the three branches of government. As such, he 
theorized that “the general liberty of the people can never be endan- 
gered from that quarter.” But Hamilton, like any good lawyer, noted that 
his thesis came with an important caveat—that the “judiciary remain[ ] 
truly distinct from both the legislature and the executive.” With this 
warning in mind, he went on to urge that “[t]he courts must declare the 
sense of the law; and if they should be disposed to exercise will instead 
of judgment, the consequence would equally be the substitution of their 
pleasure to that of the legislative body.” 


Now, if Reverend Dr. Harshaw were up here, he would likely remind 
us that God has made each person unique. So how does that individual- 
ity intersect with the objectivity sought in Federalist 78? Each of us, as 
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unique individuals, and thus as unique jurists, may not always administer 
the principles of Federalist 78 in the same exact way as other judges. But 
the key is that we each strive to do so. That we understand that the judi- 
cial office is not a political office. That courts are a coequal branch, but 
with a different function than the legislative and executive branches. We 
understand that judges should defer to the other branches on issues of 
policy as long as constitutional standards are observed. That by assum- 
ing a seat on this bench, we lay down our preferences and opinions in 
joint pursuit of upholding the rule of law. 


But if judges do strive in good faith to observe the principles of 
Federalist 78, then the courts will in fact be the least dangerous branch. 
It doesn’t happen automatically, though. It’s an “if-then” conditional. 


It has often been quoted that, “Freedom is a fragile thing and is 
never more than one generation away from extinction. It is not ours by 
inheritance; it must be fought for and defended constantly by each gen- 
eration.” Our freedoms as Americans are secured by the rule of law, by 
respect for our constitution, and by each of us doing our part to support 
the public good. 


The members of this Court are the ultimate guardians of the rule of 
law in this State. So, it is the responsibility of the members of this Court, 
both now and in the future, to heed Hamilton’s charge. To decide each 
case as the law requires. 


In so doing, I am confident that this Court—my colleagues and our 
successors—will continue to secure the freedoms of North Carolinians 
and to provide justice for all. I am optimistic that our continued fidelity 
to the rule of law will ensure that North Carolinians have even more rea- 
son to celebrate this institution 100 years from this historic day. 


RECOGNITION of 
GOVERNOR ROY COOPER 
by 
CHIEF JUSTICE MARK MARTIN 


At this time, it is my honor to invite His Excellency, The Honorable 
Roy Cooper, Governor of the State of North Carolina, to deliver greetings. 


Thank you Governor Cooper for being here, and for your remarks. 


BICENTENNIAL CELEBRATION OF THE SUPREME COURT 743 


RECOGNITION of 
LIEUTENANT GOVERNOR DAN FOREST 
by 
CHIEF JUSTICE MARK MARTIN 


It is now my honor to invite The Honorable Dan Forest, Lieutenant 
Governor of North Carolina, to deliver greetings. 


Thank you, Lieutenant Governor Forest for those remarks. 


RECOGNITION of 
DEWEY W. WELLS 
by 
CHIEF JUSTICE MARK MARTIN 


Each year, the Justices employ law clerks (or research assistants, as 
they are now called) to assist them in researching the cases which come 
before the Court. The one or two years that these young attorneys spend 
with the Court is the beginning of what will hopefully become a reward- 
ing career in the law. 


Today we have the privilege of hearing from one of the Court’s first 
law clerks. Dewey Wells clerked for the Court in 1954, and we welcome 
him back today to share that experience with us. Mr. Wells, the floor 
is yours. 


Thank you, Mr. Wells, for those excellent remarks about your expe- 
riences with the Court and for the civility and professionalism that you 
have displayed throughout your distinguished legal career. 


RECOGNITION of 
G. GRAY WILSON 
by 
CHIEF JUSTICE MARK MARTIN 


Next, we welcome Gray Wilson, President of the N.C. State Bar, to 
deliver greetings from the Bar. 


Thank you, Mr. Wilson, for those remarks, and thank you for your 
service as President of the State Bar. 
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REFLECTIONS on the HISTORY of the COURT 
VIDEO PRESENTATION INTRODUCED 
by 
CHIEF JUSTICE MARK MARTIN 


At this time, we will have the opportunity to watch a video with 
reflections on the history of the Court. 


What a wonderful tribute to our Supreme Court! Thank you to all 
who took part in making and presenting the video, including: Sharon 
Gladwell and her staff at AOC Communications (Chris Mears, Andrew 
Breedlove, and Jason Dallin); Mike Collins and Dick Ellis; Dewey Wells; 
Fred Wood; and of course Justices Newby, Hudson, Beasley, and Ervin! 


RECOGNITION of 
JACQUELINE D. GRANT 
by 
CHIEF JUSTICE MARK MARTIN 


In addition to being a member of the N.C. State Bar, N.C. attorneys 
also have an opportunity to join the N.C. Bar Association. Jacqueline 
Grant is the current President of the Bar Association, and I am pleased 
to invite her to extend greetings at this time. 


Thank you, Ms. Grant, for those remarks, and thank you for your 
service as President of the N.C. Bar Association. 


RECOGNITION of 
JUSTICE WILLIS WHICHARD 
by 
CHIEF JUSTICE MARK MARTIN 


Our next speaker is no stranger to the Court, having served as an 
Associate Justice from 1986 — 1998. He is my predecessor; I assumed his 
seat on the Court when he retired in 1998. Justice Willis Whichard will 
share with us remarks on the history of our Supreme Court. 


Thank you, Justice Whichard for your insightful remarks on the 
history of our Court. It is always a pleasure to have you with us, and I 
thank you for all your contributions over time in support of our bicen- 
tennial celebration. 
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CLOSING REMARKS 
by 
CHIEF JUSTICE MARK MARTIN 


I want to close this Ceremonial Session by encouraging each of us to 
be an example of civility and professionalism. 


e Let’s unite in support of the rule of law. 

e Let’s promote public trust and confidence in our courts. 
e __ Let’s elevate principles over passion. 

° Let’s talk to each other, and not past one another. 


e Let’s genuinely listen to each other, and consider differ- 
ent perspectives. 


e Let’s be objective when deciding between opposing 
points of view. 


° And when we do disagree, let’s do so without being 
disagreeable. 


Even though every generation will always have reasonable dis- 
agreements over policy, this institution represents an area where we can 
unite in support of the rule of law. That our written constitution must 
be upheld and defended as the bedrock of all our liberties. That the law 
should be uniformly applied in each case and to each person. That we 
should strive to administer equal justice under law. 


Tam thankful that we can come together today to celebrate the past 
successes of this Court and what it represents in our society. And I sin- 
cerely hope that we will all actively support its continued success well 
into the future. 


In a moment, the Clerk will adjourn this ceremonial session. But I 
first want to thank Philip Miller, Buck Copeland, and Tom Davis with 
the N.C. Supreme Court Historical Society, and Justice Willis Whichard 
and Danny Moody with North Carolina Legal History, Inc., for all their 
collective help in administering and supporting this event and all the 
other events that have been organized to commemorate our important 
anniversary milestones within the judicial branch. 


I also wish to thank Chief Judge Linda McGee and Christie Roeder, 
our own Terry Murray and Amy Funderburk, and all other friends of the 
Court and staff who have helped make this ceremony possible. Finally, 
I thank Governor Cooper, Lt. Governor Forest, Reverend Dr. Harshaw, 
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General Glosson, Gray Wilson, Jacqueline Grant, and Dewey Wells for 
their participation in today’s ceremonial session. 


Now, immediately following the ceremony, there will be a reception 
at The State Capitol, which is located directly across the street from this 
building. Those of you in the Courtroom will be asked to wait until the 
Justices and the Governor have had an opportunity to leave the room, 
and then you may proceed to the elevator at the direction of the research 
assistants, and then on to the reception. The Court’s research assistants 
will be stationed throughout this building to assist you as needed. 


Madam Clerk, please adjourn this Ceremonial Session. 
CONCLUSION OF CEREMONY 


The Clerk ended the Ceremonial Session by sounding the gavel and 
stating: 


“Oyez, Oyez, Oyez -- The Ceremonial Session of the Supreme 
Court of North Carolina is now concluded. God save the State and this 
Honorable Court.” 
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Opening Prayer by Rev. Dr. Dumas Harshaw, Jr. 


Dear Eternal God, Our Compassionate Guide, the Source and Sense 
of our human striving, it is with gratitude and joy, that we gather to cele- 
brate the existence and the noble history of the North Carolina Supreme 
Court. Your grace has been bestowed upon this distinguished body for 
200 years since January 7, 1819. 


We applaud the just decisions, the defining legal work, the good 
counsel, and the critical insight across this significant time frame to pro- 
tect, to guide, and to empower the citizens of our great state. May your 
amazing grace continue to guide the outstanding justices of this genera- 
tion as we face new struggles, new challenges, but also new opportuni- 
ties to adhere to the words of the Old Testament prophet Amos as he 
appealed to people of purpose and good will of his generation, “Let jus- 
tice roll on like a river and righteousness like a never-failing stream.” 
(Amos 5:24) 


We especially thank you, Lord, for the exceptional justices that now 
sit upon this august court and pray for each of them as they work dili- 
gently to extend the hand of justice to all of God’s children regardless 
of political alignment, cultural background, racial heritage, class status, 
or gender identification. May each one sense your presence with them 
as they seek not only legal guidance, but also most importantly, divine 
guidance for these times in which we live, and stand in need of justice, 
restoration and liberation. 


Grant to them, Dear Lord, strong resolve to address the most diffi- 
cult questions of the law. Grant them courage to stand for what is right, 
and for what constitutes truth, and the wisdom to know the difference. 
May we all who seek freedom from terror, equality and fair play, right liv- 
ing and a compassionate community, know the promise of divine pres- 
ence in our pursuits, uttered in the words of the Prince of Peace, “Zo, 
Tam with you always, even unto the end of the age.” (Matthew 28:20) 


In His Name We Pray, Amen. 
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Remarks by Governor Roy Cooper 


I’m honored to be part of this celebration today—commemorating 
the 200th anniversary of the North Carolina Supreme Court. 


So many great North Carolinians have served on this esteemed 
court. They have shown deep respect for the law as well as a deep love 
for our state. 


The work of this Court has left countless lasting impacts on the lives 
of everyday people—on the way we govern ourselves and on how we 
define and administer justice. 


This Court has decided disputes between people, corporations, the 
state versus the accused, people with a grievance against the state and 
disagreements between branches of governments. 


This Court has been unafraid to do what it thought was right based 
on the law and the constitution regardless of whether it suited popular 
opinion at the time. 


For example, before the abolition of slavery, this Court overturned 
the conviction of an enslaved North Carolinian accused of murdering a 
slave owner by finding in law that the legal doctrine of self defense could 
be used. 


Before women were granted their long overdue right to vote, this 
Court granted to Tabitha Holton a license to practice law, opening the 
way for more women to enter the profession. 


This Court has expanded the rights of working people who were 
hurt on the job. 


And this Court held fast to our constitution, finding that every child 
in this state is entitled to a sound, basic education —no matter who they 
are or where they live. 


This has been and will continue to be with you Justices here — a 
place to seek justice. 


When government becomes too heavy handed, this Court can find 
violations of due process of law. When unlawful discrimination takes 
place, this Court can be a remedy. When politics and big money suffo- 
cate the rights of everyday people, this Court, can be an equalizer. 


Due Process, Equal Protection, Justice. These should not and must 
not be mere words. This Court makes them reality. 


I’m pleased that the Court has marked this 200th anniversary as a 
time to educate North Carolinians about its critical importance. 
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This Court may be housed in Raleigh, but its vision and its service 
extend statewide. To underscore that this is a court for all of North 
Carolina, you have held special sessions from Hendersonville to New 
Bern and many places in between, helping spread knowledge and aware- 
ness of our justice system. 


Above all, this Court works to uphold the virtues of fairness and 
justice for all North Carolinians. 


To the justices, clerks and staff of this great institution: I’m deeply 
grateful for your wisdom and your service. 


Congratulations to the North Carolina Supreme Court and all of its 
present members and previous members on the achievements of the 
past two centuries. May this Court continue to bring justice to the peo- 
ple of North Carolina for centuries to come. Thank you very much. 
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Remarks by Lieutenant Governor Dan Forest 
Justices, Governor Cooper, distinguished and honorable guests, 


It is truly an honor to speak to you on this solemn occasion of the 
Supreme Court’s 200th anniversary. 


It is a testament to the strength of the ideas of our founders that 
there should be three separate and distinct branches of government, and 
it is a testament to our people that we have upheld this unique structure 
for more than two centuries. 


As James Madison said of his separation of powers, “it is because 
men are not angels that we need this form of government”, and it has 
stood the test of time because it has served the people well. 


The executive, legislative, and judicial branches of government 
work together for the good of all North Carolinians, and sometimes 
work against each other for the good of all North Carolinians. And that 
is the way that it was intended to be. 


How is it that a government can work so well for so long? It is 
when we hold true to the guiding principles on which the government 
was founded. 


- The executive branch must execute the laws and not attempt to 
adjudicate disputes or create law by fiat. 


- The legislative branch must create the law, rather than attempt 
to execute those laws or serve as judges over disputes. 


- And of all the branches, the judicial branch must show extraor- 
dinary restraint. 


A Supreme Court Justice, elected by the people, serving the longest 
term of any elected official, must wisely resist human impulses to make 
laws or to execute them. 


Justice Exum, who would later become Chief Justice said it best 
- “The role of the legislature is to balance the weight to be afforded to 
disparate interests and to forge a workable compromise among those 
interests. The role of the Court is not to sit as a superior legislature and 
second-guess the balance struck by the elected officials. Rather than 
rebalancing, the Court's role is only to measure the balance struck by the 
legislature against the required minimum standards of the constitution.” 


The North Carolina Supreme Court is to be commended on its long 
and distinguished history of fulfilling its duties with the highest integrity. 
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The Supreme Court is also to be commended for its long and distin- 
guished history of judicial restraint. 


There is little doubt that the justices that sit before us on the bench, 
or those who have previously served in this capacity, when presented 
with a case, had they held an executive or legislative office may have 
chosen a different direction, but because the actions of other branches 
of government did not violate the constitution, the opinion of the Court 
has given way to those branches that are “closest to the people” - that is 
what we call judicial restraint. 


That is why our system of government has worked for the best inter- 
ests of the people and not just the best interests of the judges. The three 
branches provide accountability, and all three of those branches are 
accountable, ultimately, to the people. 


We are here today in the Justice Building. The idea of justice is as 
old as recorded history. As the prophet Micah said “He has told you, O 
man, what is good; and what does the LORD require of you but to do 
justice, and to love kindness, and to walk humbly with your God?” 


What is justice? It is doing what is right according to the law. 


Lady Justice adorns many courthouses across our great state. She 
stands with scales in her left hand and a sword in her right, ready to 
weigh the facts and render judgment. But importantly, Lady Justice 
is blindfolded. 


When justice is at stake, socio-economic status, race, political affili- 
ation, are of no consequence to her. Justice sees no color, no creed, no 
race, no party. Justice does what is right according to the law based on 
the facts before her. 


In fact, in the center of the seal of this very Court stands a blind- 
folded Lady Justice, showing this Court’s commitment to equal justice 
for all under the law. 


And with that, I congratulate you on this anniversary and encour- 
age you to continue the long-standing and honorable service that this 
Court has provided to the people of the great state of North Carolina for 
200 years. 
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Remarks by Dewey W. Wells 


May it please the Court. If the program were correct and complete, 
I suggest that as it pertains to my part of it, before the word “remarks” 
might be the word “light,” because there will be nothing profound in 
what I have to say. And after my name, would go a comma with the 
words “ancient relic,” because the mid-1950s was a simple but very 
enjoyable time of existence, and that’s what I’m here to reminisce about 
a little with you, and thank you for asking me to do that. 


My first appearance in this Court was in September of 1954, when 
the judges had employed me as the law clerk of the Court, and I appeared 
here to be sworn in as a licensed attorney by Chief Justice Maurice Victor 
Barnhill. After that ceremony and for the next twelve months, working 
for the various judges, I had, from time to time, suggested to me that 
I come in and listen to arguments in certain cases that they expected 
would be interesting and somewhat complex, maybe, and they thought 
that would give me a heads-up on it. And then when the justice who 
had drawn the case to write an opinion would have me in to discuss it, 
he would ask for my impressions which I enjoyed giving and I appreci- 
ated the attention and apparent interest that the justice had. Now after, 
in the decades that followed, when I was here to argue a case, it was 
my earnest hope that the justices would then be as interested in what I 
was having to say as they had in 1955. Well, now, 64 years after that first 
appearance, I am honored to have a few minutes here. 


I stood in awe of the seven giants of the profession who had hired 
me. They were, in addition to Chief Justice Barnhill, who was a native of 
Halifax County but established his work in Nash County; Judge J. Wallace 
Winborne, Chowan County originally but wound up in McDowell; Justice 
Jeff Johnson of Sampson County; Emery Denny, originally of Surry and 
then Gaston County; Carlisle Higgins of Allegheny County, and nothing 
he liked better when he was not at his desk here was to take his rifle 
and scope up to the foothills of Alleghany County and shoot groundhogs 
in that rolling foothills country. He and I had some interesting conver- 
sations about that; R. Hunt Parker of Halifax; and William H. Bobbitt 
of Mecklenburg. Their stature, which to me under those circumstances 
was enormous, may have been enhanced by, among other things, that 
they were the seven only appellate judges in the state and generally 
they had a long tenure in office. They were usually appointed by the 
Governor, and then retained in office by elections, very predictably win- 
ning in this being then a one-party state. In rare contested elections — I 
recall one that was probably as famous as any in my life for a seat on 
this Court between Hunt Parker and William H. Bobbitt, both eminent 
Superior Court judges. Well, Hunt Parker won that election but not long 
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thereafter, Bobbitt was appointed to fill a vacancy so both were on the 
Court together. And they were good friends, eventually. Fortunately, 
for the state, Bobbitt became a member of the Court; fortunate for me 
because my office was between the elevator and Judge Bobbitt’s office, 
which is the first one on the left. And I not only got to work with him 
a lot but it just happened he was a very chatty person, and I enjoyed 
being his neighbor. And then, of course, his being on the Court was for- 
tunate for another reason when Justice Susie Sharp came to the Court. 
In those days, I was enjoying myself to such an extent, I remember won- 
dering why I should even be getting paid for doing it, and I wasn’t being 
paid very much at that. After three months here, the Chief called me in 
to commend me for my work and said that the Court had decided to 
increase my pay to the statutory maximum. And so, beginning January, 
I began to draw $300 a month. I might have received a higher salary had 
I stayed in Raleigh and worked for the State, because the Chief began 
to talk to me about the perceived need for administrative help to the 
Chief Justice in running what was then a much simpler court system, but 
still it was making inroads upon his time to decide cases, and they were 
thinking about hiring an administrative assistant. I think in those days 
there were maybe about 30 or 32 Superior Court judges; I think there are 
now over a hundred. Anyway, I did not stay in Raleigh to do that even 
though they were kind enough to suggest that I might want to stay over 
and do the administrative work, but probably more as a result of that, 
I watched what was happening in Raleigh with respect to the need for 
administrative help for the Court, and they did begin to hire administra- 
tive assistants. But it was ten years later when, by constitutional amend- 
ment, the Administrative Office of the Courts was set up. And that’s now 
history, and it has become quite an institution in itself. 


Some other personalities of the Court in those days were John 
Strong, the official court reporter. He had an office down on the east end 
of the second floor, the only office on that floor that was not occupied 
by the Attorney General. And in that office, he would sit and he would 
read the opinions of the Court, and he would make notes on 3x5-inch 
index cards. And he would organize those cards in a retrievable way, 
and from those cards came the headnotes of the published opinions, and 
from those headnotes came the set of books that John Strong ultimately 
published which was a very helpful set of books in those days, called 
the N.C. Index. And if you remember that set of books, you’re not young 
anymore. Well, two very fine friends I made here that I must mention, 
John and Henry, the Court’s custodians. There was no marshals in those 
days. The custodians had a little desk out here between the elevator and 
my office; my office is now the marshals’ office. Anyway, John and Henry 
were really great companions, and I enjoyed my year here, passing their 
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desk several times a day. They taught me, among other things, that Judge 
Hunt Parker's presence on the floor could be detected by the aroma of 
his Turkish cigarettes. I called it aroma; they called it more akin to the 
burning trash pile. He would light those cigarettes only with British 
wooden matches. Judge R. Hunt Parker was quite an individual, who ’m 
glad I got to know. 


My ex officio responsibility as law clerk was to be Secretary of the 
Judicial Council. That body was created by statute to study the judicial 
system and procedure and make recommendations for improvement, 
which they were very capable of doing. It was some fine people; people 
like Bill Womble, Fred Helms, and I could go on and on, but they were 
wonderful people and it was my pleasure to meet with them occasion- 
ally. And Iremember one of the subjects that was on the table for discus- 
sion was the Missouri Merit Selection Plan, which had been around for a 
decade or more by then, and the second was whether or not that would 
be good for North Carolina and whether they should recommend it to 
the Legislature as a constitutional amendment. It never got to the point 
where they prepared a bill, but they were very much interested in it. And 
I find it noteworthy that after all those years, we are still talking about 
reform in judicial selection in this state. I think that’s worth pondering, 
you know. But that’s a story for another day. So, in the 1955 Session of 
the General Assembly, the Judicial Council’s bills were being lobbied by 
a young man less than one year out of law school. I was as much in over 
my head in those days as I am now addressing this august assemblage. 
And I thank you for listening. 
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Remarks by G. Gray Wilson 


The North Carolina State Bar is a creature of statute, but historically 
this government agency has been subject to the welcome oversight of 
the North Carolina Supreme Court. I say welcome because we at the 
State Bar take our obligations as a self-regulatory body quite seriously, 
and look to the court for guidance, wisdom and counsel as we strive 
to perform our solemn statutory duties to the legal profession and the 
public we are sworn to protect. Hardly a quarter goes by when we do 
not propose changes and amendments to State Bar regulations, which 
this Court has the sole and exclusive authority to approve. This is hardly 
a sterile process. We regularly meet and confer with the Chief Justice 
about programs and issues on which we seek his advice, and he has 
always been open, accessible and willing to consider whatever propos- 
als we bring to the Court. Perhaps the best example of this close rela- 
tionship is that, within a couple of days after being sworn in as president 
of the State Bar, I received a request to provide my cell phone number to 
Justice Martin, which was quickly followed by a pleasant telephone call 
to tell me he hoped the relationship of these two entities would remain 
as cordial and engaging as it has been in the past. I can assure you that, 
for at least another year, it will. I will not be mortally offended if Iam not 
invited back to this Court for a celebration 200 years from now, because 
I believe that there will be such a celebration and that this Court will still 
be here manning the ramparts of justice. 


For if there can be anything more important than the interactive 
relationship between these two institutions, it is the sanctity of our judi- 
cial system as the third branch of government. Demagogues come and 
go, and on occasion we are happy to see that happen, but the judicial 
system is the bedrock of our freedom, the repository of the values we 
hold dear: access to justice, fair and efficient adjudication of rights and 
obligations in the courts, and above all, equality under the law. For in the 
final analysis, there is only the law, and we see many of the purveyors 
and custodians of the rule of law among us here today. We honor them, 
we honor the judicial system, and we pray for the fair and lasting admin- 
istration of justice in this state, at least for another 200 years. 
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Remarks by Jacqueline D. Grant 


It is a pleasure to be here with you today to celebrate the North 
Carolina Supreme Court’s 200th Anniversary. 


Iam Jacqueline Grant, 124th President of the North Carolina Bar 
Association, and I bring you greetings from the North Carolina 
Bar Association and Foundation. 


Since its inception the NCBA has enjoyed a unique relationship 
with the N.C. Supreme Court. The organizational meeting of the Bar 
Association was held in the Supreme Court/State Library Building in 
1899. It is where we begin our mission of service to the profession and 
to the public. Four of the charter members of the Bar Association later 
served on the Supreme Court (Henry Groves Connor, Walter Clark, 
Heriot Clarkson and Platt D. Walker). 


Through the years, the Bar Association has worked with the Supreme 
Court to facilitate the administration of justice. 


In recent years this has included: 


1) The Bar Association’s support of the North Carolina Commission 
on the Administration of Law and Justice. We were proud to 
host the convening event at the Bar Center and to support its 
work through the participation of our members, who made up 
more than half of the Commission, and by promoting and work- 
ing to support the resulting initiatives of the Commission includ- 
ing Raise the Age. 


2) Prior to the Commission, through our Open Courts Committee, 
we worked to support the Supreme Court and the judicial branch 
by raising awareness about the work of the Court and our judi- 
ciary and advocating for increased resources for the judiciary. 


3) We work to promote and communicate initiatives of the Court 
and the Chief Justice and to help advocate for the importance 
of an independent judiciary. We recognize that an independent 
judiciary is a required cornerstone of democracy. In order 
to have a fair and impartial judicial branch, a judge’s actions 
should be free from outside influence, which includes being free 
from fear of political or social backlash. Judicial Independence 
seeks to insulate judges against political forces, including the 
legislative and executive branches, that might seek retribution 
for particular judicial decisions. 


4) Weremain proud to have the Chief Justice’s State of the Judiciary 
address at our annual meeting. 
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In closing, the Bar Association congratulates the N.C. Supreme 
Court on its 200th Anniversary. We look forward and pledge to continue 


our support of the initiatives of the Court and the Chief Justice as we 
embark on the next 200 years. 


Thank you. 


758 BICENTENNIAL CELEBRATION OF THE SUPREME COURT 


Remarks by Justice (Ret.) Willis P. Whichard 
Thank you, Mr. Chief Justice, and may it please the Court. 


In 1977 I was amember of a Southern Legislative Conference delega- 
tion to China. Welcoming remarks informed us that there was so much 
to see and learn that the experience would be “like looking at the flowers 
from a galloping horse.” Today our brief venture through 200 years of 
North Carolina Supreme Court history will require an even faster horse 
to accommodate the allotted time. Problems of inclusion and exclusion 
defy felicitous solution. But let us begin. 


The colony of North Carolina had a supreme common law and 
equity tribunal styled “The General Court,” which was a trial court. 
There was no court for appeals, though the presiding officer was called 
“Chief Justice.” On December 19, 1776, the newly created State of North 
Carolina adopted its first constitution. It provided that the General 
Assembly should by joint ballot appoint judges of the Supreme Court 
who would hold office during good behavior. The General Assembly 
seemed to consider that, there being no appellate court, the superior 
court filled this requirement, for there was no formal appellate court 
until 1799. 


Informally, however, the state’s three trial judges functioned as a 
court of conference to decide one of the more significant cases in the 
state’s judicial history, Bayard v. Singleton (1787). In the aftermath of 
the American Revolution the state had little tolerance for those who had 
remained loyal to the British Crown. A 1785 Act of the General Assembly 
provided for confiscation of property held by or through such persons. 
The legislation provided for commissioners to transfer such property 
from its Loyalist owners to the purchasers, who supported the newly 
created independent state. To prove their title, purchasers at the con- 
fiscation sales had only to present their deeds from the confiscation 
commissioners. The court was then to dismiss the claims of the Loyalist 
owners or their successors. 





There was a problem, however. The state constitution gave to every 
citizen a right to a decision in regard to his or her property by a trial by 
jury. The informal court of conference awarded the plaintiff her consti- 
tutionally mandated trial by jury, thereby voiding the legislative enact- 
ment. The principle of judicial review of legislative acts for conformity 
to the fundamental law was thus established in North Carolina sixteen 
years before John Marshall ensconced it into the fabric of the American 
experiment in self-government in his better-known opinion in Marbury 
v. Madison. 
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In 1799 the General Assembly formally adopted a system under 
which the three superior-court judges sat to decide appeals in what was 
styled the “Court of Conference.” In 1804 the court was first required to 
file written opinions. In 1810 the judges hearing appeals in conference 
were authorized to elect a Chief Justice. Any two trial judges, of which 
there were now six, when sitting in Raleigh, constituted a quorum for 
deciding appeals. 


The Supreme Court, contemplated forty-two years earlier by the 
Constitution of 1776, was at last created by legislative enactment in 
November, 1818. The bill’s sponsor, prominent New Bern attorney 
William Gaston, would later become one of the Court’s most illustrious 
members. The Court’s existence commenced on January 1, 1819, and 
its first session was held on January 5, 1819, 200 years ago the day 
before yesterday. 


At its inception the court functioned with three members chosen for 
life, subject to good behavior, by the General Assembly. The members 
designated one of their number as Chief Justice, and only he had the 
title “Justice.” The other members were “judges.” The Reconstruction 
Constitution of 1868 provided for a Chief Justice and four Associate 
Justices to be elected by the people for terms of eight years. In the event 
of a vacancy, the Governor was to appoint to fill it until the next general 
election. The number was reduced to three from 1879-1888, when the 
Constitution was again amended to provide for a Chief Justice and four 
Associate Justices. A 1936 amendment provided for a Chief Justice and 
not more than six Associate Justices. The General Assembly authorized 
appointment of two additional Associate Justices as of July 1, 1937, and 
the Court has functioned with seven members ever since. 


John Louis Taylor, Leonard Henderson, and John Hall constituted 
the original Court. The members chose Taylor to be the first chief jus- 
tice. Upon Taylor’s demise, the General Assembly elected Thomas Ruffin 
to the vacant position. Judge Henderson became the chief justice, and 
was, by all appearances, a popular and respected one. The court, how- 
ever, was a fledgling institution and unpopular. Every General Assembly 
session brought efforts to abolish it. Upon Henderson’s death, the elec- 
tion of William Gaston to the vacancy was believed to be essential to the 
Court’s survival. 


One possible impediment was brushed aside. Gaston was a Roman 
Catholic, and the North Carolina Constitution then banned from state 
office anyone who denied the truth of the Protestant religion. Gaston and 
his supporters rationalized that insofar as the Protestant religion could 
be defined, it was the Apostles’ Creed, which Catholics also believed. 
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The fact that they held other beliefs that Protestants did not share could 
be disregarded. 


There were further impediments, foremost among them the can- 
didate’s finances. Ultimately Gaston was willing to “leave it to a few 
friends... to say what duty demands of me.” He specified the friends: 
Governor David Swain, and Raleigh lawyers Thomas Devereux and 
George Badger. In their appeal to Gaston, these three played the civic- 
virtue card. “[I]f any other name is presented,” Governor Swain asserted, 
“the Supreme Court dies with the lamented Chfief] J[ustice].” Only 
Gaston’s election, Devereux claimed, could “restore confidence in the 
public mind” and save the Court. Gaston yielded, the legislature over- 
whelmingly elected him, and he served the Court ably for the remainder 
of his life. Chief Justice Walter Clark would say that with Ruffin and 
Gaston together on the Supreme Court bench, the court “has never been 
surpassed in ability and reputation.” Roscoe Pound, longtime Dean of 
the Harvard Law School, would consider Ruffin one of the ten greatest 
American common law judges. 


Walter Clark holds the record for the longest tenure of any member 
of the Court: thirty-four years, six months, and three days. A noted pro- 
gressive for his time, Clark advanced the law of the state considerably 
in its effects on women and children. He also led the effort in North 
Carolina, and provided constitutional analysis and argument nationally, 
for ratification of the Nineteenth Amendment, which granted the right 
to vote to women. 


Walter Stacy had the second longest tenure on the Court: thirty 
years, eight months, and twelve days. He had the longest tenure as chief 
justice: twenty-six years, four months, and twenty-six days. Like Clark, 
Stacy was active beyond the Court, particularly in the settlement of 
numerous controversies between management and labor pursuant to 
requests from four presidents of the United States. 


For the first 143 years of its existence, the Court was composed 
exclusively of white male judges. In 1962 Governor Terry Sanford 
appointed Susie Marshall Sharp to the Court. Sharp had also been the 
first woman to serve as a superior court judge in North Carolina and 
would become the first woman elected by the voters of a state to be the 
chief justice of a state supreme court. 


For the first 164 years of its existence the Court had no African 
American members. In 1983 Governor James B. Hunt, Jr. appointed 
Henry E. Frye, a state senator, to be an associate justice. In 1999 Frye 
became the first, and to date only, African American chief justice, and 
served in that position through most of the year 2000. 
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Three members of this Court had sons who later served on it: 
Thomas Ruffin, Jr. followed his father, Thomas Ruffin, Sr.; George 
Whitfield Connor followed his father, Henry Groves Connor; and I. 
Beverly Lake, Jr. followed his father, I. Beverly Lake, Sr. A sitting mem- 
ber, Sam J. Ervin IV, came to the Court six decades after his grandfather. 
Sam J. Ervin, Jr., left it to acquire national renown as a member of the 
United States Senate. Justice William Rodman retired from the Court 
approximately two weeks after I came to it as a law clerk. He followed 
his grandfather with the same name who had served on the Court in the 
nineteenth century. 


The establishment of the Court of Appeals in 1967 profoundly altered 
the nature of the Supreme Court’s work. I was in the next-to-last group 
of Supreme Court law clerks prior to creation of the Court of Appeals. 
Approximately two-thirds of the cases in which | assisted Justice William 
Bobbitt would now be Court of Appeals cases and approximately one- 
third would be Supreme Court cases. Prior to creation of the Court 
of Appeals there was a right of appeal from the superior court to the 
Supreme Court. Petitions seeking review of an intermediate appellate 
court opinion were nonexistent. Today, such petitions consume a con- 
siderable portion of this Court’s time and energy. 


In closing, a brief word about an institution critical to the Court’s 
functioning, the Supreme Court Library. In 1812, before it created the 
Supreme Court, the General Assembly established a law library for the 
state. The 1831 fire that burned the State Capitol destroyed virtually all 
of the State Library Collection, including the law library. In January 1834, 
while the new capitol was under construction, Governor David Swain, 
as president of the Literary Fund, submitted to its board a resolution of 
the General Assembly requesting that the board purchase, preserve, and 
manage a public library for the state. Swain requested assistance from 
Chief Justice Thomas Ruffin, who was in Philadelphia. Ruffin, however, 
would be there too briefly “to admit of his attending to the commission.” 
As he often did, Swain then turned to William Gaston, telling him the 
Court was greatly in need of a library. Within the month Gaston had 
purchased the books for the Supreme Court Library “on very fair terms.” 
Governor Swain thus could state in the Literary Fund report that a good 
library, greatly needed by the Supreme Court, had been purchased under 
Gaston’s direction. 


In his Fourth Institute Lord Coke wrote, “[L]et us now peruse our 
ancient authors, for out of the old fields must come the new corne.” In 
its 200 years of existence, 100 people have served as members of this 
Court. There have been twenty-eight chief justices. The seven of you 
privileged to sit here today are mining “the old fields,” initially plowed by 
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your predecessors, as you seek “the new corne” from which to resolve 
the matters the citizens of the state bring to you for decision. As the 
Court moves into its third century, you, too, are contributing to what will 
become “old fields” from which your successors will mine “new corne.” 
May the blessings of heaven be upon you as you do it, and may this 
grand old institution not only survive, but thrive, in the third century of 
its existence. 
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Anita Sue Earls was born in Seattle, Washington on February 20, 
1960, and was raised there by her parents, Garnett Austin Brooks and 
Hazel Elliott Brooks, both deceased. Her father was a certified urology 
technician, and her mother was a registered nurse. Their mixed-race 
marriage was illegal in many states at the time, but courageously they 
built a family together. Anita attended public schools and was awarded 
a National Achievement Scholarship. She also received a Lehman 
Scholarship from Williams College, where in 1981, she graduated Magna 
Cum Laude with a Bachelor of Arts Degree in Political Economy (with 
honors) and Philosophy. 


Upon graduation, Anita was awarded a Thomas J. Watson Fellowship 
to study cooperative work organizations and the role of women in 
Tanzania, Italy and England. Returning home after three years abroad, 
Anita obtained her J.D. from Yale Law School, where she was a Senior 
Editor on the Yale Law Journal and published a note titled “Petitioning 
and the Empowerment Theory of Practice.” She was the first Robert 
Masur Fellow in Civil Rights and Civil Liberties at the Nation Institute 
in 1987. 


In January 1988, Anita joined the firm of Ferguson, Stein, Watt, 
Wallas, Adkins & Gresham in Charlotte, North Carolina. In private prac- 
tice, she litigated in state and federal courts, handing family law, crimi- 
nal defense, personal injury, voting rights, police misconduct, school 
desegregation, and employment discrimination cases. 


Anita was appointed by President Clinton in 1998 to serve as 
Deputy Assistant Attorney General in the Civil Rights Division of the 
U.S. Department of Justice. From 2000 to 2003, she directed the Voting 
Rights Project at the Lawyers’ Committee for Civil Rights Under Law. 
Returning to North Carolina in 2003, she joined Julius Chambers at the 
UNC Center for Civil Rights as Director of Advocacy. 


In 2007, Anita founded the Southern Coalition for Social Justice, a 
non-profit legal advocacy organization and was its Executive Director 
for ten years. While there, she litigated voting rights and other civil 
rights cases. Anita previously taught at the University of Maryland and 
the University of North Carolina law schools, and in the African and 
African-American Studies Department at Duke University. 


Anita has served on the North Carolina State Board of Elections and 
the North Carolina Equal Access to Justice Commission. 


A mother of two sons, and now a grandmother of two, Anita lives in 
Durham with her husband, Charles D. Walton. 
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Remarks by James E. Ferguson, II, Esq. 
Thank you, Mr. Chief Justice and Associate Justices. 


May it please the Court. It is a singular honor for me to be with you 
today on this occasion that has special meaning to me and special mean- 
ing to my law partner, Geraldine Sumter, who is with us and my former 
law partners, Adam Stein and John Gresham. We remember, back in 
1988, when this shy young law student who had just stepped out of Yale 
came to the office. So shy was she, and a bit uneasy and a bit uncomfort- 
able, we wondered whether we had made the right decision. Today we 
are confirmed that we did. 


I have had the honor and pleasure of working alongside Anita — I 
can still call her Anita; she hasn’t gone up there yet. I can remember 
the times we worked together on just a variety of cases, so I know her 
commitment to law and to justice and her commitment to excellence. 
Sometimes she made me feel unprepared because she was so prepared. 
But her commitment was such that she was determined to give each of 
her clients, many of whom had never dealt with a lawyer before, many of 
whom couldn’t afford a lawyer, but they were people crying out for jus- 
tice and they were people who needed help the most. And Justice Earls 
was there, not because they were paying her a fee — and I can assure 
you, often they did not — but she was there because she was committed 
to justice for all and particularly for those who otherwise might not get 
it. And so she would prepare, and prepare, and prepare. And she would 
be ultimately prepared going into court. And she knew that, that she 
was a bit shy, so over the years she worked on it. And I only tell you this 
so that when you see her today, presenting herself with such grace and 
power, it wasn’t all there at the beginning. But over time, I have watched 
her growth. And the one thing about her career is that she has always 
been on the path of growth. And even now, as she has reached this pin- 
nacle, this will be a path for growth for her. Because her commitment 
to the rule of law, her commitment to justice and equal justice for all is 
such that she will always grow, because as we all work towards that, we 
never quite achieve it. 


So it is a special honor for me to have this opportunity to have 
remarks today, and I cannot help but think back fifty years ago when 
I argued my very first case in this courtroom. I was a bit taken aback 
because, as I stood up to argue, the Chief Justice stood up and left the 
courtroom. I didn’t know what to make of that, and I still don’t fifty 
years later. But I know now that when I stand before this Court, and 
when I stand before a Court with my former associate but forever friend, 
Anita Earls, that no one will be turning their backs on me, no one will 
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be walking out of this Court because we'll be engaged in the process 
together to seek justice. 


And I must tell you that I feel a little bit amiss today, because rarely 
am I in the presence of so many justices and judges, and here I am stand- 
ing before you and I have no case. Hopefully, the next time I do have a 
case, I will have the opportunity to have as pleasant a venture with you 
as I do today. I can tell you that your newest justice is a brilliant mind, an 
unceasingly hard worker, fully committed to equal justice for all, and she 
will help you do that job. And as I stand here in front of North Carolina’s 
highest court, I know that you are adding a justice who will take even 
this Court higher. It is my pleasure to have these remarks for my former 
partner, my associate, and my forever friend, Justice Anita Earls. Thank 
you for this opportunity. 
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Remarks by Justice Anita Earls 


Mr. Chief Justice, Associate Justices, Governor Cooper, Governor 
Hunt, members of the legislature and members of the judiciary, and to 
each of you able to hear these words, I stand before all of you assembled 
here today humbled by the tremendous responsibility entrusted to me 
by the voters of North Carolina, to do justice, and I am firmly committed 
to my solemn oath to do all that I can to carry out that responsibility to 
the best of my abilities. 


Growing up in the time and place that I did, as a young girl I believed 
it was my responsibility to bring together my family, my community and 
my country across the racial lines that divided us. Indeed, I saw that my 
life, my very survival, depended on it. Watching the news stories of riots 
in Watts with my parents, I feared that my family would be violently torn 
apart because of my race. This was not a child’s make-believe, my aunt 
and uncle and cousins lived in Watts at the time and I had visited them 
the year before. Would rioters attack me because I look white? Would 
the police arrest my cousin because she looked black? I believed I had 
to find a way to bring us all together, show us all our shared humanity 
and guarantee equal opportunities to all. My grandmother, an African- 
American woman born in 1899, worked as a maid much of her life and 
was unable to read and write. She wouldn’t have wanted me to tell you 
that, but Iam so proud of all that she was. I wanted the world to see her 
as I did and to understand her beauty, her wisdom, her strength and the 
many talents that she had to contribute to her community. 


And now I understand, so many years later, that bringing us together 
across all the lines that threaten to divide us -- race, gender, ideology, 
wealth, among others, I understand that no one person can do it alone. 
It will take changes in our culture, it is influenced by the millions of 
choices that we all make every day, and it will take all of our country’s 
public and private institutions to effect that healing, to bring us together 
for the common good, to lift us up instead of tearing us apart. 


And it requires a system of justice that adheres to the rule of law. 
A system of laws and institutions to enforce them, that genuinely, and 
with intellectual honesty, aspires to equal justice. A system in which no 
one is above the law; and justice does not depend on gender, wealth, 
status, political party, race, creed or color. The cases that come before 
this court impact individual people’s lives in profound ways, and have 
wide-ranging effects on the future of the state. I pledge to give every 
case full and fair consideration. 


My personal commitment is to serve justice with a strong heart. 
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I am enormously thankful to so many people who have been instru- 
mental in making this opportunity possible for me, there is simply not 
enough time to mention everyone by name right now. I have benefited 
from the patient guidance of family, friends, professional colleagues, men- 
tors, trailblazers, fearless leaders and courageous clients, many of whom 
are at the court today and some who did not live to see this day. I try my 
best to live up to the examples that you set and to never let you down. 


I am so grateful to my colleagues on the Court who have been so 
gracious and welcoming to me. Many people connected with the Court 
have worked incredibly hard to make this transition and today’s cer- 
emony extraordinary and memorable. Thank you so much. 


North Carolina is my adopted home, and so it is the home that I 
have chosen, because of the remarkable potential that exists along- 
side tremendous challenges. Members of the judiciary here are ris- 
ing to meet those challenges. Statewide initiatives such as the Equal 
Access to Justice Commission, and the N.C. Commission on Racial and 
Ethnic Disparities in the Criminal Justice System, as well as local initia- 
tives such as Mecklenburg County’s Race Matters for Juvenile Justice 
Collaborative, are examples of the important efforts that give us hope 
and promise that we can be better. 


We live in a time now where just when we need our institutions to be 
the strongest they can be to meet the global challenges facing the world, 
the very legitimacy of our constitutional guarantees are under funda- 
mental attack. Ultimately, however, the answer is a basic one: 


Chief Justice Earl Warren explained it well, when he wrote: 


“The democratic way of life is not easy. It conveys great privileges 
with constant vigilance needed to preserve them. This vigilance must be 
maintained by those responsible for the government. And in our country 
those responsible are, we the people, no one else. Responsible citizen- 
ship therefore is the ... anchor of our republic. With it we can withstand 
the storm. Without it, we are helplessly at sea.” 


So in the face of the storms that swirl around us now, I am most 
encouraged by all the people I met over the past year campaigning 
throughout this state, who are responsible citizens. I am most encour- 
aged by all of you here today. I trust each of you to help bridge the 
divides we experience and unite us for the common good. Together we 
can make a difference. And I mean that very sincerely in this context. 
The law is shaped as much by the clients who are willing to step for- 
ward, by the attorneys who represent them and come up with the fram- 
ing of legal arguments to advocate on their behalf, as it is by the courts 
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that hear their cases. So I ask you to remember your responsibilities in 
helping guarantee justice. 


In closing, let me say, while I am grateful that we have come a long 
way, we have much work ahead of us. Thank you so much to all of you 
who are here today. May God bless you and this Court. 
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As the Court commemorates its 200th Anniversary, 
Cheri Beasley becomes the first African-American 
woman to serve as Chief Justice of the Supreme 
Court of North Carolina. Beasley’s judicial career 
spans two decades, beginning in 1999 with her 
appointment as a District Court Judge in the Twelfth 
Judicial District by Governor James B. Hunt, Jr. She 

served ten years in that position, elected in 2002 and 

in 2006. In 2008, Beasley was elected to serve as an 

Associate Judge on the North Carolina Court of Appeals, 

making her the first African-American woman elected in any 
statewide election without an initial appointment by the Governor. After four 
years on the Court of Appeals, she was appointed to the Supreme Court of 

North Carolina by Governor Beverly Perdue, and subsequently won election to 

that position in 2014. At the time of her appointment, she was only the sixth 

woman and only the second African-American woman to serve on the State's 
highest court. 





Beasley's commitment to serve North Carolina extends far beyond the halls of 
justice. She mentors countless young people and reads at a local elementary 
school weekly. She lectures at area law schools. She promotes the rule of law and 
the administration of justice in lectures throughout the United States, Europe, 
Egypt, and the Caribbean, emphasizing the importance of an independent 
judiciary and fair judicial selection. Beasley has served in a number of leadership 
roles in the North Carolina Bar Association including, as vice-president, as a 
member of the Litigation Section Council, Women in the Profession Committee, 
and Awards and Recognitions Committee. She has also served as a member 
of the N.C. Bar Foundation Endowment Committee and the American Bar 
Association Standing Committee for Legal Aid and Indigent Defense. 


Beasley is the recipient of many awards and honors including the Fayetteville 
State University Chancellor's Medallion, the North Carolina Association of 
Women Attorneys’ Gwyneth B. Davis Award, The University of Tennessee 
Knoxville Trailblazer Award, as well as inductions into The Douglass Society, 
the highest honor bestowed by Douglass College of Rutgers University, and the 
Rutgers University African-American Alumni Alliance Hall of Fame. 


Beasley earned a Master of Laws (L.L.M.) in Judicial Studies from Duke University 
School of Law and is a graduate of The University of Tennessee College of Law 
and Douglass College of Rutgers University. She and her husband, Curtis Owens, 
are the proud parents of twin sons, Thomas and Matthew, college freshmen. 
Their home church is First Baptist Church, Moore Street, Fayetteville. They 
are members of First Baptist Church, South Wilmington Street, Raleigh where 
Beasley serves on the Board of Trustees. 
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Invocation by Rev. Dr. Dumas A. Harshaw, Jr. 
Shall we pray? 


Dear Eternal God, in whom we live and move and have our beings, 
we declare this day as a day of jubilee as we gather to affirm, bless, 
and exalt this, your servant, Chief Justice Cheri Beasley. Our hearts are 
filled with the deepest gratitude as we install her and as we celebrate 
the victory for her appointment, symbolizing this wonderful achieve- 
ment for her, those who love and support her, and those whose labor, 
love, and long-suffering are rewarded on this momentous, momentous 
day. Our hearts cry out with the former slaves of this state and even 
our nation whose blood has watered the red clay in this state, with the 
words steeped in the biblical meaning of an overcoming faith and dili- 
gent prayers, “Glory Hallelujah, God is great and greatly to be praised.” 


We have come this far by faith and trusting in the Lord. We are mind- 
ful of the awesome meaning of this moment in North Carolina history, 
and the significant opportunity for service to the Great North State and 
the longing of a people whose path has led through the valley of tears, 
articulated best by James Weldon Johnson: “Stony the road we trod/ 
Bitter the chastening rod/Felt in the days when hope unborn had died/ 
Yet with a steady beat/Have not our weary feet/Come to the place for 
which our fathers sighed?/We have come over a way that with tears has 
been watered/Treading our path through the blood of the slaughtered/ 
Out from the gloomy past/Till now we stand at last/Where the white 
gleam of our bright star is cast.” 


So while, in glorious experiences like this one, we arrive at the moun- 
taintop of joy, we are also reminded of the spiritual battle that is reflected 
in our times when good is done in the context of bitter division, polit- 
ical-parted loyalties, and in the atmosphere of racism shaped by hate- 
ful language and deeds. We are still fighting the good fight for equality, 
integration, inclusion at the tables of power, and justice for all of God’s 
children, men and women, black and white, the young and the mature. 


And so, Lord, we pray for Chief Justice Cheri Beasley and for your 
protection around her. And may she remember that underneath are Your 
everlasting arms. May she remember to be strong in the Lord and in the 
power of Your might. And may she remember where her help comes 
from. She, like all people of faith, understands that her help comes from 
the Lord, the Maker of heaven and earth. We believe that the same God 
who watched over a little girl from Tennessee will watch over the Chief 
Justice of the Supreme Court of North Carolina. In times of difficulty and 
challenge, may she find comfort and strength in the words of her Savior, 
Jesus Christ our Lord, who said, “Lo, Iam with you always, even until the 
end of the age.” It is in His name we pray. Amen. 
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Remarks by Walter Holton 


May it please the Court. Justice Newby, I’m thankful for many things, 
but one of them is that I did not have your job today. What an amazing 
day! It was just over 150 years ago that a young woman stood before 
this Court, just aged 23 years old, and she stood next to her brother and 
next to 18 other young men, and she requested this Court’s permission 
to take the examination to practice law in the State of North Carolina. 
This was just 13 years after the Civil War and no southern state allowed 
a woman to practice law. So the Court was somewhat taken aback. The 
Court administered the test to the 19 young men; they asked the young 
lady to return in two days with an attorney to plead her case for admis- 
sion. Justice Beasley, in the words of that young woman, she died—she 
suffered the horrors of a hundred deaths during that two-day period. But 
to the surprise of many and the disappointment of some, she returned. 
The Court, after a 90-minute argument and 10 minutes of deliberation, 
voted unanimously to allow this young lady to take the test. It was admin- 
istered by Justice Edwin Reade of Person County, and she passed the test 
and was admitted to practice law. And the Clerk of the Court was kind 
enough to backdate her license by two days so it would bear the same 
date as her brother’s, January 8th, 1878. 


Members of the Court, that young woman was my grandfather's sis- 
ter, and today, as in 1878, North Carolina stands on the right side of his- 
tory. I consider this event every bit as significant as that of January 1878. 
I cannot imagine a more effective leader or a stronger voice for justice in 
North Carolina than Chief Justice Cheri Beasley. She is the right person 
at the right time, and it is such an important time. Justice Beasley, as you 
lead us down this new path, we want you to know that the people of this 
state love you and that they will walk with you every step of the way, 
from the police officers who walk the beat to the neighborhoods that 
those officers serve to protect. I can’t help but think how proud my great 
aunt would be today as I looked at her law license this morning, which 
hangs in my office, and I can’t help but tell you how proud I am to be here 
today as her descendant to welcome a new chief justice and to honor this 
historic occasion. 


In closing, Justice Beasley, I bring with me a short letter which I'll 
just read the last sentence of from a former U.S. attorney from the State 
of Alabama which reads, “Thank you for serving the people of North 
Carolina so well. Please know how proud you have made your country 
and your state. Signed, The Honorable Doug Jones, United States Senator 
from the Great State of Alabama.” Justice Beasley, we know you will suc- 
ceed. And we know that your success will be our state’s success. And we 
know that today, just as 150 years ago, our state will lead this country 
forward. Thank you so very much. 
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Remarks by Catharine Biggs Arrowood 


It is a privilege to address you all today. This is a good time to be 
reminded that the Chief Justice of our Supreme Court serves as the head 
of our third branch of government. The Chief Justice leads the lawyers 
— the professionals — who appear before this Court. Those professionals 
are at all times officers of the court, a role that is often obscured from 
the public in the fog of advocacy. As officers of the court, we have the 
duty to see that people are treated in this place with respect, dignity, and 
fairness. Respect. Dignity. Fairness. Without these principles, the rule 
of law that we claim our society is based upon, is meaningless. 


Our new Chief Justice learned these principles well before she went 
to law school. And she learned them from her late mother, Lou Beasley, 
a social work educator. Chief Justice Beasley has frequently spoken 
about her mother and said that these principles inspired her to go to law 
school. Respect, dignity, and fairness. She wanted to go to law school 
so that she could not only speak to these principles but could live and 
implement them and make a difference in the lives of people. As Chief 
Justice she will now have the opportunity to act on these principles in a 
way few of us are permitted. 


This is a historic moment for our state. We have change. . . a Court 
more diverse than most of us thought we’d see in our lifetimes, and many 
challenges face the legal professional and its role in our state and coun- 
try. But we also have the comfort of continuity. Because the new leader 
of our third branch of government is a person who understands the core 
values of professionalism. Respect, dignity, and fairness. 


Chief Justice Beasley, thank you for your willingness to serve in this 
role. We look forward to your leadership with both confidence and pride. 
Thank you. 
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Remarks by Jocelyn Mitnaul Mallette 


Thank you, Justice Newby, and may it please the Court. Poet Rupi 
Kaur reflected on the trailblazing women in her life, asking, “What can 
I do to make this mountain taller, so the women after me can see 
farther?” It is undeniable that Chief Justice Cheri Beasley has stood as 
a pillar in our community, making the mountain taller with every step 
she took along the path to where she sits today. 


Iam so grateful that Governor Roy Cooper saw what so many peo- 
ple see in Chief Justice Beasley: her unshakable integrity, her firm grasp 
of the law, her bold leadership. Chief Justice Beasley is truly a remark- 
able woman. She’s a thoughtful and intelligent jurist. She’s a firm and 
courageous leader. She is a wife, a mother, a church leader, a friend. 
She has a warm and kind spirit that is contagious among her colleagues 
and friends. 


So as the President of the Capital City Lawyers Association, which is 
the African American bar association of Raleigh and as the Second Vice 
President of the North Carolina Association of Black Lawyers, I have 
witnessed firsthand the vibrant revitalization these organizations have 
experienced because of Chief Justice Beasley’s support and encourage- 
ment. And what’s more is that I’ve also seen the positive influence she 
has had on countless individual members of these organizations. So on 
behalf of CCLA and NCABL, I want you all to know we are very grateful 
to our Chief Justice. 


I had the pleasure of serving as a law clerk here at the Supreme 
Court for Associate Justice Barbara Jackson. As the appellate attorneys 
and law clerks settled into the courtroom each time the Court heard 
arguments, I would have a few quiet moments to just take it all in. I 
remember looking around at the portraits of the former Chief Justices, 
and I quickly realized that most of them looked quite similar. Not only 
because of their race, but also because of their gender. Chief Justice 
Beasley is the fourth woman and the second African American to lead 
this Court. So today, as I walked into this courtroom, it hit me that the 
view is about to change. 


For the first time in its 200-year history, the Supreme Court of North 
Carolina has an African American woman sitting in the seat of the 
Chief Justice. And that means, for the first time, I am able to see a Chief 
Justice of our State’s highest court who looks like me. But it’s not just 
about African American female attorneys like me feeling empowered. 
It’s about the elementary school students—of all races—who come to 
this Court for field trips. It’s about the female and male attorneys who 
stand at this podium and argue before this Court. It’s about changing 
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everyone's perspective of what the norm is—of what a Chief Justice is 
expected to look like. So now at some point in the future, a portrait 
that looks very different from all the others will finally have a place in 
this courtroom. 


So, as I close, I want to say thank you, Chief Justice Beasley. Thank 
you for selflessly mentoring young people all across the State, thank you 
for being an extraordinary example of a hardworking wife and mother, 
and thank you for making the mountain taller, so that women like me 
can see farther. 
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Remarks by Chief Justice Cheri Beasley 


Wow. Thank you all so much for being here today. Thank you, 
Governor Cooper, for placing your trust and confidence in my abilities to 
lead this Court and to lead the third branch of government. I’m excited 
about doing the work, and I just know that the work that we do together 
as a branch will be stronger and greater because of the wonderful folks 
who are part of the work that we do. They’re committed, and I know that 
in all the ways that we think about striving for improvements, they’ve 
already begun to make those efforts, and so I’m grateful to you and 
to them. 


Today is really a day of hope. It’s a day of hope for justice, really for 
all of us. Hope for accessibility to the processes that we have in our jus- 
tice system and to the practices in our justice system, and most impor- 
tantly to treat everybody—everybody—fairly regardless of what matter 
they bring before the courts. One of the really wonderful things is this 
is obviously March 7th, women’s history month, and for Christians it 
is a time where we are entered the Lenten season. And so many of us 
as Christians have thought about many of the important things that we 
stand for during the season. 


As I think about how important justice is, I think about, “But all of 
us who live cry out together for justice,” which is in the book of Isaiah. 
It says, “Cry out, do not hold back, raise your voice like a trumpet.” 
And it really is the crying out for justice, the cry that calls upon all of 
us to understand the conditions of humanity—yes, as judges, but also 
as people who are concerned about the communities across this state. 
And it seems to me that as Chief Justice, and really for all of us, that 
our roles are not monolithic. Yes, we’re tasked with doing the jobs that 
we've each taken an oath to do, but really the impact of our service is 
so much greater, and the impact of our service is so much greater in the 
communities that surround us, and we should always be mindful of that. 


There is hope in the many people who have reached out, who’ve 
been excited about this appointment. There is hope in the many people 
who have celebrated this moment, people in North Carolina, a whole lot 
of folks right here in this courtroom who have literally traveled from all 
over the country. But we’ve also heard from folks literally from all over 
the world who are excited about this day. And I wonder, why are all of 
these folks who I'll likely never meet excited about this day? I think it’s 
because justice is a bedrock for all of us, regardless of where we live, 
regardless of where our experiences take us, regardless of where our 
stations in life might be. 
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Justice is central to finding answers and solutions to the things that 
ail us in our lives. And often it’s through the courts that people come 
and they are able to find solutions, find the answers that they’re looking 
for. As I think about that, I think about the Administrative Office of the 
Courts. You've heard the interim director, McKinley Wooten, being intro- 
duced today. It is an agency with six thousand folks, many of whom are 
elected judges, elected courtroom clerks, elected DAs, public defenders, 
magistrates, and so many other folks who really do understand what it 
is we’re tasked with, that these really are not just jobs. But when people 
come to us seeking answers and solutions for the problems that they’re 
facing, they expect—and rightfully so—number one, to be treated with 
respect but also to be able to find an opportunity to navigate the system 
in a way such that they come away with the answers that they need. So 
the folks at the AOC do that every single day and I thank them for that. 


The other thing that’s really exciting about folks reaching out 
for today is I think people understand that if this is indeed the right 
time and I’m the right person, that it really does offer all of us a lot of 
hope and promise for North Carolina. A lot of hope and promise for the 
young people who I see right here in this courtroom. And in the very same 
way that some folks poured into us, whether it be parents or other people, 
we always have an obligation to pass it on to young people so that they 
can go on and do really awesome things with their lives. 


You may know that the Chief Justice wears two hats. So I will, with 
my colleagues here, and you may also note that we are sitting as a bench 
of six. Right now we have six; we’re usually up to seven. I will sit with 
them, we will hear our cases, decide them, write opinions, and we'll have 
the exact same duties. The Chief Justice is also the head of the Judicial 
Branch and then, therefore, the Administrative Office of the Courts, and 
so that hat will be very different from that of my colleagues. 


Yesterday evening, in preparation for this day, I thought about my 
friend, Chief Justice Henry Frye, and I thought about what this day 
twenty years ago must have felt like for him. And so my staff and I, we 
found a television with a VCR, believe it or not, and we watched it in my 
chambers, and as you can imagine, it was very moving. It was very mov- 
ing as he thanked his family, of course, and Mrs. Frye and talked about 
the kind of preparation it took to be whatever he wanted to be which 
is what his parents told him. He also gave his judicial philosophy and 
he said, “My philosophy is this world is full of problems. I believe we 
should treat our problems as challenges and opportunities to do what 
is right and good.” I’m prepared to treat our problems as challenges. I’m 
prepared with so many other people who are a part of our justice sys- 
tem to make sure that where there are challenges that we are there and 
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ready to answer those challenges, that we offer the best judicial system 
that there can possibly be, and that it is important to do what is right and 
good. I am very excited. 


We have had a week of court this week. My colleagues were very 
supportive in this week, because it was an interesting week of court, 
but we had a really good week of court. I’m ready to lead this Court, I’m 
ready to lead the Administrative Office of the Courts, and most impor- 
tantly I’m just so grateful for this opportunity. 


Td like to thank my family. My husband, Curtis, who after twenty- 
six years of marriage, we have—God is probably really kind of laughing 
at us right now. I mean, there’s just no way we could have imagined 
that He would have brought us this far and in this way. And you have 
been such an important part of our journey. You have been full of humor 
and great spirit, and you’ve made this so much easier, and I appreci- 
ate you for that. Matthew, mighty Matthew. Matthew, who’s majored in 
math and statistics, Matthew. Thank you for being so wonderful and so 
strong. Thank you for teaching us the essence of who people really are. 
Thank you so much for teaching us more and more about love as you 
become such the young man that you are. I am proud of you in your 
own right as a student and as a person and the wonderful young man 
that you are and are becoming. I love you. And Thomas. Thomas means 
“twin.” And he’s a twin. Thank you, son. You are insightful and prophetic 
and there’ve been times that you’ve told this family things that we just 
never could have imagined, but in some sweet way God was speaking 
through you and you allowed us to see and I appreciate you for that. 
Mama Ruby, my mother-in-law, thank you for being here. Thank you for 
being the mother. Thank you for being the bedrock for this family. And 
my dear cousin, Candace, who is awesome. She’s just awesome. A very 
special woman. I love you and I appreciate you so, so much. We don’t 
have siblings, we have four first cousins and none of us have siblings, so 
we're sister-cousins. But I have a lot of family who has flown in from all 
over and I just really, really thank you so much for giving of your time 
and your friendship and for making us better, for making me better, and 
for pouring into us. I want to thank everyone who has participated in 
this service today. Thank you, Governor Cooper, and to the spouses as 
well. I’m ready to lead, I’m excited about leading, and I’m looking for- 
ward to continued service to the people of the State of North Carolina. 
Thank you. 
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Mark Allen Davis is a lifelong resident of North Carolina. He was 
born in Jacksonville to Leah and Bernard Davis and is the youngest of 
three children. In 1975, the family moved to Fayetteville. He graduated 
from E.E. Smith High School in 1984. He received his undergraduate 
degree in Political Science from the University of North Carolina at 
Chapel Hill where he was inducted into Phi Beta Kappa. He obtained 
his law degree from the University of North Carolina School of Law and 
served on the North Carolina Law Review. 


Upon graduation from law school, Justice Davis served as a law clerk 
to the Honorable Franklin T. Dupree, Jr., in the United States District 
Court for the Eastern District of North Carolina. He then practiced law 
for almost two decades. From 1993 to 2006, he worked in the Raleigh 
office of Womble Carlyle Sandridge & Rice where he became a member 
of the firm in its Litigation Section. For the next five years, he served as 
a Special Deputy Attorney General in the North Carolina Department of 
Justice. As a practicing attorney, he litigated over two hundred cases in 
the state and federal courts. He also handled over 65 appeals, making 
numerous appearances in the Supreme Court of North Carolina, the 
United States Court of Appeals for the Fourth Circuit, and the North 
Carolina Court of Appeals. He also handled a number of pro bono cases 
in conjunction with the Wake County Volunteer Lawyers Program. 


For approximately two years, Justice Davis served as General 
Counsel in the Office of the Governor. In 2012, he was appointed to 
the North Carolina Court of Appeals by Governor Beverly Perdue. 
During his six years as an Associate Judge on the Court of Appeals, he 
authored over 500 opinions. While serving on the Court of Appeals, he 
was accepted into the Master of Laws program in Judicial Studies at the 
Duke University School of Law and received his LL.M. degree in 2018. 


Justice Davis has been active in professional and civic organizations. 
He has served on a number of committees of the North Carolina Bar 
Association and has lectured extensively throughout the state on 
appellate advocacy issues. He is amember of The Rotary Club of Raleigh, 
the Susie Sharp Inn of Court, and the Supreme Court Historical Society 
and has served as a coach of youth basketball and soccer. He is also a 
recipient of The Order of the Long Leaf Pine. 


Justice Davis lives in Raleigh with his wife, Marcia Schwartz Davis, 
and their three children, Jack, Ted, and Lea. He and his family are 
longtime members of Congregation Sha’arei Israel. 
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Invocation by Rabbi Pinchas Herman 


It is an honor to be here with you today as we witness the investiture 
of my dear friend and congregant, Justice Mark Davis. 


American Jews thank G-d every day for this country, a country in 
which we are not only allowed to live in peace, but allowed to flourish 
without compromising our beliefs. Wherever Jews have lived through- 
out our more than 3300 year history, we have always sought to be good 
citizens and contribute to the welfare of our country. 


Jewish citizens of North Carolina have served our great state in 
many capacities, including politics, academia at every level, and in busi- 
nesses that provide jobs for thousands of people. Today, we are fortunate 
to witness a proud Jewish American, born and bred in North Carolina, 
beginning his service on the highest court of our state. Justice Davis 
will be the first Jew to serve on the Supreme Court of North Carolina 
and, knowing him as I do, I am confident that he will serve with honor, 
integrity, and distinction. 


Deuteronomy 16:20 commands, “Tzedek Tzedek Tirdof, Justice, jus- 
tice you shall pursue.” Biblical commentaries explain the repetition of 
the word “justice” in this verse to mean that we must pursue justice with 
justice. Indeed, one of the primary functions of the Supreme Court is to 
assure that the justice system in our state is implemented in a fair, equi- 
table, and lawful way for all our citizens. 


Let us take a moment to recognize and pray before the Ultimate 
Judge, the One we all seek to emulate. 


Ribono shel Olam! Master of the Universe, 


You created a world that functions only through the rule of law- 
laws that recognize the inalienable rights and inherent responsibilities 
of all people, regardless of race, ethnicity, religion or social standing. 
It is through these laws that our great nation continues to be a shining 
example to the rest of the world... an example of democracy, freedom, 
respect for humanity, and the endless possibilities that are open to all 
who wish to pursue their dreams. 


You, O G-d, the One who guides all of our steps, have brought every 
one of us to this moment by Your Divine Providence, to bear witness to 
the strength and continuity of our judiciary as Justice Mark Davis com- 
mits himself to uphold the laws of our great state as an associate Justice 
of the Supreme Court of North Carolina. 


Ever since Noah re-established life on earth to create a new and bet- 
ter world, You charged him and his descendants with settling, develop- 
ing, and protecting Your earth in a peaceful and civilized way. 
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In order to achieve this vision, You gave the progenitor of all human- 
kind seven commandments, the Seven Universal Laws of Noah, which 
include belief in Your Oneness, respect for the sanctity of life and moral- 
ity, protecting the rights of others, guarding the wellbeing of all the crea- 
tures who depend upon us, and the establishment of a judicial system 
that upholds these laws. Indeed, You refer to upright and honorable 
judges as Your partners in creation. 


We ask that you grant Justice Davis, chochma, bina v’da’as, wisdom, 
understanding and knowledge, together with all the judges of our great 
state and our beloved country, to judge fairly and honestly, to pursue 
truth, no matter the cost, and to see that our laws are administered with 
respect, fairness, and equality for all who seek justice. 


G-d and G-d of our ancestors, grant our judges the strength not only 
to decide the law, but to teach the citizens of North Carolina and inspire 
them to distinguish right from wrong, goodness from evil, and honesty 
from deceit, so that we all do our part to perfect Your world and help it 
attain the age of redemption when peace and harmony will reign. 


As the prophet Zachariah states, “Emes, Umishpat Shalom, Shiftu 
B’Sha’areichem” - “Truth, and a judgement of peace, you shall judge at 
your city gates.” 


Amen. 
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Remarks by Dean J. Rich Leonard 


Madam Chief Justice, Governor Cooper, Associate Justices, mem- 
bers of the Davis family, colleagues and friends: 


As I stand at the podium in this hallowed place, I cannot help but 
recall my first experience in this building. Despairing of ever finding a 
path to return to a much more parochial North Carolina from law school 
in New Haven, I was overjoyed when Chief Justice Susie Sharp’s secre- 
tary called inviting me for an interview to be her law clerk. It went well 
until halfway through, she looked down at my resume and looked up in 
abject horror. “Are you in law school at Yale?” When I confessed that I 
was, she said: “I misread your resume. I do not hire law clerks from Yale. 
Good day.” So I got in my ancient VW beetle and drove dejectedly back 
to New Haven, certain I would never see my beloved North Carolina 
again, at least not professionally. 


It was not to be, for a few blocks down the street, Judge Frank 
Dupree saw it differently and offered me the opportunity to clerk for 
him for two years. Several years later, he offered the same opportunity 
to Justice Davis, and it is that congruence in our lives on which I want 
to focus today. 


A few of us are lucky to have an experience in the early days of our 
career that then becomes the polar star for the rest of your life, and that 
is how it was for both of us. As I have traveled the world, I have seen 
great skepticism about this peculiar American institution of law clerks. 
The idea that we make new lawyers fresh from their studies the only 
confidential advisors of the most powerful justices and judges strikes 
other jurists as exceedingly odd. But we all know it is one of the stron- 
gest attributes of our system. Scratch a lawyer who fervently advocates 
for the independence of the judiciary, the autonomy of the courts, and 
the rule of law, and you will find a former law clerk. 


Like most law clerks, Mark and I share an awe and a reverence for 
our judicial mentor, and have often reminisced about lessons we learned 
from him that still guide us today. However, we have confessed to each 
other that we got the job through deception, as we both in our interview 
exaggerated the required prowess on the tennis court. Mark recalls that 
the judge commented on his unorthodox form, while he asked me when 
was the last time I had played. We were the working clerks left behind in 
chambers while our co-clerks made up the doubles team. 


We learned that judging is hard work, more so than appears to out- 
side observers. In our day the Eastern District was backlogged, and we 
worked very long days, weekends, and often nights. And we learned that 
arriving at a right result takes careful preparation, scrupulous attention, 
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and thoughtful reflection. I recall that in the first case I ever worked up, 
I concluded what I thought to be a brilliant analysis with, “It could go 
either way.” The response was, “You realize you just told me you could 
be replaced by a monkey.” 


We also learned that for lawyers like Justice Davis who do this work, 
judging is an art. The most powerful statement that I took away from my 
clerkship that became my mantra on the bench is this: “If you are cut 
out for this work, and if you prepare and pay careful attention, there will 
come a time in every case where you see what the result should be. The 
art of judging is to trust that instinct.” 


We learned that it is possible to integrate work and play, and family 
and friends, with a successful judicial career. We all inwardly snickered 
at the ridiculous appearance of Judge Dupree changing into his ten- 
nis whites at the afternoon recess, with only his dress shoes and socks 
showing from under his robe, all to save a few minutes of precious day- 
light for his favorite pastime. And we would try not to laugh out loud 
when he sternly called us to the bench to share a pun, a limerick or a 
verse he had penned about the ongoing proceeding. 


We learned that the personal touch matters, as he cared deeply 
about our personal lives and those of our spouses and children. We 
watched in amazement how each morning, no matter what was before 
him that day, he spent the first hour writing dozens of personal notes to 
colleagues and friends. 


We learned to write quickly, leanly and concisely. He disliked adjec- 
tives and adverbs and was merciless with his red pencil, especially in 
those first weeks. On my first draft, he marked out seven of my eight 
pages and wrote; “This may be your first case. It is not mine.” 


We learned that trains and courts function best when they run 
on time. We pitied the poor custodian who almost daily was called to 
adjust the courtroom clock so that it synchronized precisely with the 
judge’s watch. 


We learned to respect the solidarity of the bench. Even when we 
knew that something a colleague was doing judicially or administra- 
tively really irked him, he could never be goaded into a word of criticism 
of a fellow brother or sister on the bench. He believed that the position 
commanded that respect, even if what the incumbent was doing at the 
moment did not. 


We saw a judge who held strong political views leave partisan- 
ship behind when he came through the courtroom door. He found his 
answers in the Constitution, the statutes, and the precedent, not in his 
subjective beliefs. 
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Whatever we thought we wanted to do when we started our clerk- 
ships, we all left wanting to do what he did. And it has worked out for a 
number of us. I know that Mark has been a great judge on the Court of 
Appeals, and will be an exceptional justice. And that is a tribute to his 
native intellect, his hard work, and his kind heart. But it is also because 
of the polar star he had early in his career. 


In November of 1835, the bench and bar of North Carolina gathered 
to mourn the passing of the great chief justice John Marshall. They knew 
him well, as he had sat in Raleigh twice annually on the North Carolina 
Circuit court for 32 years. The eulogy was delivered by Judge Henry 
Potter, the North Carolina District Judge who had sat with Marshall each 
time he came. His concluding lines apply equally to that great justice and 
to this one, and I end with them: 


“In him are happily blended all the constituent qualities of the really 
great man. His striking characteristics are a clear head, a vigorous intel- 
lect, a logical mind and an honest heart.” 


Congratulations my friend, and thank you for inviting me to be a 
part of your special day. 
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Remarks by Justice (Ret.) Robert F. Orr 


Chief Justice Beasley, members of the Court, Justice Davis, Marcia, 
family and friends, Governor Cooper and Governor Hunt, I am delighted 
to be here today for such a special occasion and to reflect for a few min- 
utes on this Court’s newest member — Justice Mark Davis. This has been 
a remarkable beginning to 2019 with two new members, Justice Earls 
and now, Justice Davis joining the Court and of course Justice Beasley 
being sworn in as Chief Justice only a few weeks ago. All this has hap- 
pened since the beginning of the year. Who would have predicted that 
after celebrating the 200th anniversary of this court on January 9th, that 
the nascent days of the next 200 years would be filled with so many his- 
toric events? But here we are — and it’s only April 3rd. 


I know that our focus today is on Justice Davis — and rightfully so. 
But if I could, let me take a few moments to preliminarily reflect not so 
much on the individual but on the institution. This court is comprised of 
seven members, each with unique skills and perspectives. Each with tal- 
ents and experiences as lawyers and judges and each with an unrelent- 
ing commitment to the independent role of the judiciary in our system 
of government. All of the members of the court possess the intellectual 
skills, experience, sense of justice, and dedication to judicial indepen- 
dence that the public wants and expects in members of our state’s high- 
est Court. However, we live in a culture and society that tends to focus 
way too much on the individual and each individual’s unique identity. 
That individualized focus by others when examining the Court, results, I 
would submit, in a somewhat skewed view of the Court and our judicial 
system. That skewed, identity-driven view and how it works, does not 
accurately reflect how the Court in reality goes about its judicial business. 


After all, when decisions are made, whether it’s the filing of opinions 
or the issuance of orders — that opinion or order is “for the Court.” The 
collective decisions of the justices reflect a unique work experience and 
environment in which each member of the Court weighs in, offering his 
or her best judgment and understanding of the law and the case. This 
process reflects the aggregate work of all the members, done in a reflec- 
tive and collaborative way that adheres faithfully to each member’s oath 
of office and understanding of the law and justice and the collective wis- 
dom of the Court. 


I am confident from my years of observing and interacting with 
Justice Davis, that he will bring all the necessary skills to the Court and 
do so with a commitment to the tradition of excellence, hard work, and 
independence associated with this Court. I’ve observed Justice Davis as 
a practicing attorney from my time on the bench. I’ve observed him on 
the bench from my perspective as a practicing attorney. And, perhaps 
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surprisingly, I have observed him and interacted with him as opposing 
counsel in a handful of cases that we’ve litigated against each other over 
the years. He has always been extraordinarily well prepared; conscien- 
tious in all of his responsibilities; and unfailingly polite and professional 
in every interaction. Justice Davis possesses all the qualities as a lawyer 
and judge that will make him a valued colleague and friend to each mem- 
ber of the Court, a significant contributor to the Court’s body of work, 
and a respected jurist to all who bring matters before this Court. 


Having briefly referenced the many talents that Justice Davis brings 
to his new responsibilities, I would also like to point out two unique 
aspects about him. However, I will have to modify my observations since 
Thad planned to note that Justice Davis would be sporting perhaps the 
finest mustache on the court since the early 1900s and Justice James 
Manning, whose portrait is just down the hall. But it occurred to me that 
perhaps such a conclusion would offend Justice Morgan, so I’m smart 
enough to modify my remarks to reflect that Justice Davis will be sport- 
ing one the best mustaches to grace the bench in years. And since Justice 
Davis will soon be occupying that vacant seat next to Justice Morgan, 
perhaps Court watchers will now refer to them as the mustached wing 
of the Court. 


Secondly, and this may surprise many in the audience, Justice Davis 
will become the only member of this Court, as now constituted, to have 
received his undergraduate degree from the University of North Carolina 
at Chapel Hill. And, thus, as the lone Tar Heel justice, he becomes the 
cheerleader-in-chief for all things Carolina basketball on this Court. 
Now lest anyone not believe that the Supreme Court takes its basket- 
ball seriously, I will leave you with this short story from my days on 
this Court. The Tar Heels had just suffered an ignominious thrashing in 
basketball by the Deamon Deacons and I was sitting at my desk down 
the hall, when I heard a “thump, thump, thump” echoing through the cor- 
ridor. Peering out of my office door, I observed Justice I. Beverly Lake, 
Jr., replete with his Wake Forest sweat shirt, dribbling a basketball and 
heading for the offices of the Court’s members who were Tar Heel alums. 
Justice Davis, I wish you only the best in fulfillment of your basketball 
responsibilities on this Court, especially in light of the fact that two of 
your new colleagues have undergraduate degrees from Duke University. 


In conclusion, I can only proclaim that it’s a great day for Justice 
Davis, Marcia, his family and friends, but it is also a great day for this 
Court, and a great day for our profession and our state. Justice Davis, I 
wish you long service and great enjoyment as you embark on this new 
professional adventure as you go about meeting the challenges that come 
with being a member of North Carolina’s Supreme Court. Thank you. 
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Remarks by Chief Justice (Ret.) James G. Exum, Jr. 
Chief Justice Beasley, Associate Justices: May it please the Court. 


Coming back to this place is always special. It is where I spent the 
happiest part of my professional life, both behind the bench and in 
front of it. But to have an opportunity to make remarks here concerning 
my good friend, Justice Mark Davis, is a real privilege for which I am 
grateful. 


We like to say sometimes that nothing is certain but death and 
taxes. There is, however, it seems to me, another inevitable that could 
be added to the list; and that is change. Change is inevitable. The world 
is not static; life is not static; this court is not static. They all change. 
Indeed, the court has seen its share of change within the year--change 
which continues today with the investiture of Mark Davis as its newest 
associate justice. 


Although old fossils like me often resist change, sometimes because 
we don’t understand it, we shouldn't. Change, writ large, is not only con- 
stant, it also offers the opportunity, not always realized, to move us for- 
ward, to improve, to make things better. 


It’s good that courts do change because the law, like everything else, 
is not static. It, too, is constantly changing. Whenever a court decides a 
case involving new circumstances, it tends to move the law along one 
path or another. If the law is like a brick wall, then each judicial decision 
that addresses novel circumstances adds a brick to that wall. 


There is a great line in the recent movie, “On the Basis of Sex,” about 
the early professional life of Justice Ruth Bader Ginsburg. The line is, 
roughly: “Courts do not pay much attention to changes in the weather; 
they do, however, take note of trends in the climate.” Lawyer Ginsburg 
took advantage of a “trend in the climate” when she prevailed in the 
early cases involving gender discrimination. 


So, we rightly celebrate change occasions like this one and like 
other recent events in this chamber when positions shift and we get 
a new leader like Chief Justice Beasley and new members like Justice 
Earls and Justice Davis. Our hope is that they and their colleagues, each 
with unique backgrounds and life experiences, can discern those trends 
in the climate that often portend change in the law. 


Ihave known and admired Mark Davis both as a lawyer, judge and 
friend for just a few years; but I got to know him much better when, a 
little over a year ago, he began interviewing me for a masters thesis he 
was writing. The interviews went on, periodically for about a year. His 
thesis is about this Court and its work during the 1980s and 1990s when 
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Justices Meyer, Webb, Martin, Whichard, Mitchell, Frye, Parker, Lake 
and I were in charge of things. I understand there is now a publisher for 
the thesis and a book is on the way. This is, indeed, a red-letter year for 
the Court’s newest justice. 


From that experience with Mark Davis and his thesis, I observed 
qualities that bode well for his tenure as a member of this Court: He is 
a person of faith. In his work, he is careful, he is thorough, he is fair- 
minded, he is objective. When I read the manuscript of his thesis about 
the Court on which I sat, I sometimes felt that he was objective to a fault: 
believe me, he cut us no slack. 


Justice Davis well understands the Court is different from the other 
two political branches. He knows that even though judges and justices 
are now required to campaign as political partisans, being a Democrat 
or a Republican is neither a qualification nor disqualification for judicial 
office. Indeed, it is irrelevant to the job of judging. I would not be sur- 
prised if Justice Davis publicly acknowledged this should he ever find 
himself campaigning before the people to retain his seat on the Court. 
For all judicial candidates to do the same would be a great way to protest 
the current system for selecting and retaining our judges and justices. 


The Court’s newest justice has a deep appreciation for this Court’s 
role as caretaker of the law. He understands the law exists for cer- 
tain purposes: One is to maintain order while not trampling on impor- 
tant freedoms. When the late professor of law emeritus at Columbia 
University, Harry W. Jones, was asked, “What is law for?” his answer is 
one I have long admired: He said law is for “the creation and preserva- 
tion of a social environment in which, to the degree manageable in a 
complex and imperfect world, the quality of human life can be spirited, 
improving and unimpaired.” 

If Justice Davis was asked what he thought law was for, I believe his 
answer would resemble the one given by Professor Jones. 


So it is that I am proud to speak about Justice Davis on this impor- 
tant day for him and for the Court, and I thank him and the Court for 
allowing me this privilege. 
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Remarks by Chief Justice (Ret.) Burley B. Mitchell 
Madam Chief Justice and Associate Justices. May it please the Court. 


It is my privilege to introduce and speak this afternoon on behalf of 
my dear friend and former law partner Judge Mark A. Davis. I thank the 
Court for this opportunity. 


This Court has had many outstanding Justices over its two centuries. 
Iam happy to say that Judge Davis’ education, broad professional expe- 
rience, and his temperament and demeanor make him as well suited and 
prepared as anyone who has ever served on this Court. 


Judge Davis was Phi Beta Kappa as an Undergraduate at the 
University of North Carolina, Chapel Hill and a member of the law 
review when attending its law school. Thereafter, he served a two-year 
clerkship with United States District Court Judge Franklin Dupree. 


Judge Davis has had an exceptionally broad and varied practice 
since entering the legal profession. He was in private practice for thir- 
teen years with Womble Carlyle (iow Womble, Bond Dickinson) where 
we were Partners. There he represented both private and public clients 
in dozens of cases involving bench and jury trials. He also prepared and 
argued many appeals. Having worked with him on a regular basis, I can 
assure you his work ethic is second to none. 


In 2006 Judge Davis joined the North Carolina Department of Justice 
as a Deputy Attorney General in the Special Litigation Section. There he 
litigated many cases at trial and on appeal. 


From 2011 through 2012 he served as General Counsel to then 
Governor Perdue. He advised her on legal issues arising from the excep- 
tionally wide range of subjects that any governor faces. 


Of perhaps particular relevance here, during his practice years he 
presented and argued more than sixty-five appeals for both private cli- 
ents and government officials. He has successfully argued cases before 
this Court, the North Carolina Court of Appeals and United States 
Appellate Courts. 


During his years on the North Carolina Court of Appeals, Judge 
Davis has served on panels deciding over 1,500 appeals and has authored 
approximately five hundred opinions. 


While serving on the Court of Appeals, Judge Davis was accepted to 
the Master of Laws Program in Judicial Studies at the Duke University 
School of Law. He was awarded the LLM degree last year. He has recently 
authored a book on the Supreme Court of North Carolina that will be 
published this year. 
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Throughout his career he has been very active in the civic and pro- 
fessional life of the state. He also has served on Bar committees too 
numerous to mention here. In addition, he has been active in Rotary, the 
North Carolina Supreme Court Historical Society and the Susie Sharp 
Inn of Court and been awarded the Order of the Long Leaf Pine. 


Though Judge Davis and his wife Marcia both have extremely active 
careers they have always maintained a close, loving and well balanced 
family life. They have reared three wonderful children — sons Jack and 
Ted and daughter Lea, who are with us today. 


I have personally known almost every justice to serve on this Court 
since the late 1950s. In light of Judge Davis’ outstanding professional, 
civic and family life, I believe that no North Carolinian has ever been 
better prepared to join this Court than he. 


Finally, as noted earlier Mark Davis will be the first member of the 
Jewish faith to serve on this Court in its 200 year history. I am delighted 
that Governor Cooper has corrected this historical oversight. 


I am reminded that one hundred and three years ago, in 1916, 
President Woodrow Wilson appointed Louis Brandeis as the first Jewish 
Justice of the Supreme Court of the United States. His confirmation 
took six months and was accompanied by openly anti-semitic attacks. 
Brandeis persevered though and became one of the greatest justices ever 
to serve this nation. Today an outstanding university bears his name. 


My hope for Mark, for this Court and for the State is that he will fol- 
low in the footsteps of the great Brandeis. I believe he is well equipped 
and motivated to do so. 
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Remarks by Justice Mark A. Davis 


I want to thank all of you for sharing this special day with my family 
and me. There are so many people to whom I am grateful but there are 
a few I would be remiss if I went any farther in my remarks without 
mentioning them by name. 


First, thank you, Governor Cooper for giving me this tremendous 
opportunity. Iam so honored that you have placed your trust in me with 
regard to this appointment, and thank you for taking time out of your 
busy schedule to be here. 


Second, I want to thank my family. My wife Marcia and I will 
celebrate our 27th anniversary next month, and she is the true star in 
our family. I am so glad all three of our children are here today. Jack 
is a junior in college; Ted is in the 11th grade; and Lea is a 6th grader. 
As I look at them sitting in the courtroom today, I am reminded of the 
time six years ago when I found out I was being appointed to the Court 
of Appeals. I came home and excitedly told my family I was going to 
be a judge and without missing a beat my daughter — who was then 
5 — said: “That’s great, Daddy. Are you going to judge figure skating or 
gymnastics?” .. . I don’t think she was very happy with my answer of 
“none of the above.” 


I have had two wonderful executive assistants at the Court of 
Appeals, Pat Hansen and Sandra Timmons. Today’s events are the result 
of their tireless efforts and I am so grateful to both of them. I also want 
to thank all of my law clerks on the Court of Appeals. I am so touched 
that all of them are here today. 


I want to thank all of our speakers today for being here and for their 
overly generous remarks. Rabbi Herman has been my family’s rabbi for 
24 years, and Rabbi Solomon is a longtime friend. The Wake County 
Jewish community is so fortunate to have two such well-respected 
spiritual leaders. 


A number of people have asked me how it feels to be the first Jewish 
member of this Court. My answer is: very proud. While my religion will 
play no role whatsoever in how I decide cases, my faith is a huge part 
of my life, and this is an honor I accept on behalf of the entire statewide 
Jewish community. Jewish North Carolinians have a long history of 
public service in this state. In fact, you heard from one of them a few 
minutes ago. Thank you, Attorney General Stein, for your presence 
today and for your kind remarks. 


As you heard, Dean Rich Leonard and I have known each other 
since 1991 when I was a law clerk. Even back then it was clear that 
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he was one of the smartest people I had ever met and that he was 
extraordinarily competent. Thirty years later, history has proven both of 
those observations to be correct. 


My first experiences with Bob Orr occurred while he served on this 
Court and I was an appellate lawyer arguing appeals to him. Then after 
he left the bench, we litigated several cases together — which was a very 
enjoyable experience — and we became good friends. 


Jim Exum was Chief Justice of this Court at the time when I was 
admitted to the bar. As a result, I was in awe of him. I remember one 
occasion when I stepped on the elevator in this building to go to the 
library on the fifth floor, which was a regular practice for me as a young 
lawyer in those pre-Westlaw days. A few seconds later, Chief Justice 
Exum also got into the elevator and the doors closed. I was so nervous 
I could not say a word and looked away for the entire elevator ride. He 
must have thought I was an incredibly rude person. But life is funny 
sometimes. Never in my wildest dreams would I have ever predicted 
that 25 years later he and I would collaborate on a book project about 
this Court and that we would become close friends. Although I have to 
admit I’m still a little bit in awe of him. 


I have been fortunate to have many excellent mentors over my 
career, but I have never had a better one than former Chief Justice 
Burley Mitchell. As I have said publicly a number of times, to me, Justice 
Mitchell is the gold standard both as a judge and as a human being. I 
learn from him every moment I am around him. And Marcia and I are so 
happy that his wife, Lou, is here as well. Lou is truly a special person, 
and we consider ourselves very lucky to count her as a dear friend. 


I want to thank Chief Justice Beasley and the associate justices on 
this Court for the incredibly warm welcome they have given me and for 
answering my endless questions — many of which surely fall within the 
category of “dumb questions”. It is an incredible honor to be working 
with such an amazing group of jurists. 


This is a very happy day for me, but there is one aspect of it that is 
sad. That is the realization that I will no longer be serving on the Court 
of Appeals. For the past six years, I have truly had the greatest job in the 
world. I looked forward to coming to work every single day and enjoyed 
every minute I spent on that court. I served under two outstanding chief 
judges — Linda McGee and John Martin — and served with 25 associate 
judges. I consider every one of them to be a close friend, and I greatly 
enjoyed having all of them as colleagues. 


But my dream has always been to serve on this Court. I have always 
had such a great reverence for the Supreme Court of North Carolina. As 
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a lawyer, I had the privilege of arguing a number of appeals in this Court 
and I remember every one of them as if they were yesterday. My first 
argument was particularly memorable — but not necessarily for the right 
reasons. After preparing for weeks, I walked up to the podium and before 
I could get my name out a member of the Court began persistently — and 
correctly — pointing out that I had not signed the brief of the party on 
whose behalf I was arguing. As many of you know, a longstanding rule 
of this Court is that an attorney cannot conduct an oral argument unless 
they have previously signed the brief. As it happened, while I had written 
the brief in my case, I had been out of town on the day it was filed so 
my supervising attorney signed it instead. So as I stood at the podium 
thinking my appellate career was ending before it had even begun, Chief 
Justice Mitchell performed the first of many acts of kindness he would 
extend to me over the next 20 years and said: “Well, just be sure you sign 
the brief on the way out.” 


So I was able to proceed with my argument. I was very glad I was 
standing behind a podium because my knees were literally shaking 
for the entire 30 minutes I was up there. Human beings possess great 
powers of self-delusion, and I somehow convinced myself I had done 
well. Then a few months later I received the opinion. I lost 7-0 and, as the 
saying goes, the reason the vote was 7-0 was because there were only 
seven members of the Court. To make matters worse, in the opinion the 
Court proceeded to overrule three precedents from the Court of Appeals 
that my law firm had previously established. As I sat in my office that day 
wondering why I had not chosen medical school or dental school rather 
than law school, one of my colleagues — trying to console me — came 
in and said: “Mark, think of it this way. Your career cannot possibly go 
anywhere but up after this!” And he was right. 


A few weeks ago, I spent some time walking the halls of this building 
and [have to say that looking at the portraits of the men and women who 
have served on this Court over the last 200 years gave me chills. These 
are truly some of the greatest legal figures in North Carolina history. 


And as I look to my right in this courtroom today and see the former 
justices of this Court who are here, I feel chills once again. All of you 
are my heroes. I argued cases before you, attended all of your public 
speeches, and was thrilled when I got the chance to meet you. So it is 
very surreal to me that I am now sitting in the seat that you once sat. I 
pray that hard work - lots and lots of hard work — will enable me to live 
up to the extremely high standards each of you has set. 


Finally, I would like to take this opportunity to add my voice to the 
chorus of voices from our profession championing the cause of judicial 
independence. We live in a time when our democracy is particularly 
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robust. We find ourselves confronted by many important public policy 
issues, and our political parties are often sharply divided on how best to 
address these issues. 


For these reasons, it is more crucial than ever for courts to maintain 
their independence from the political branches of government. It is vital 
to our democracy both that cases brought by litigants be decided fairly 
and impartially by our judiciary and that litigants enter the courtroom 
secure in the belief that this is what will, in fact, happen. As Richard 
Arnold, a federal judge on the 8th Circuit, once said of our courts: “There 
has to be a safe place and we have to be it.” 


Judging is very difficult. On this Court, there are certainly no easy 
cases. You all heard the powerful words of the oath I took moments 
ago. Judges swear before G-d that we will “administer justice without 
favoritism to anyone.” That is the bedrock principle that guides us 
every minute of the day. While we run for election and re-election like 
other political candidates, our jobs are very different from theirs. Our 
personal beliefs are irrelevant to how we go about our work. Instead, 
all we care about is faithfully applying the law. I pledge to use the 
platform I have been given to spread the message to anyone that will 
listen about the critical need to preserve judicial independence both in 
our state and our nation. 


In closing, I hope all of you will come to the reception at Market Hall 
that will immediately follow this ceremony so I can express my gratitude 
to you in person for being here. 


Thank you. 
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Benediction by Rabbi Eric M. Solomon 


Eloheinu v’Elohei Avoteinu v’Emoteinu, Elohei Avraham Yitzhak 
v Yaakov, Elohei Sarah, Rivkah, Rachel v’Leah, Elohei HaTzedek: 


Our God and God of our Forefathers and Foremothers, the God of 
Abraham Isaac and Jacob, the God of Sarah Rivkah Rachel and Leah, the 
God of Justice: 


We ask You to shower your blessings upon Judge Mark Davis, the 
newest member and the first Jewish member of this North Carolina 
Supreme Court; 


May You grant him great wisdom as he seeks to discern and inter- 
pret this great state’s legal codes; 


May he hold close to his heart Your esteemed values of both justice 
and compassion so that he may make valuable contributions to this 
glorious institution, the Supreme Court of North Carolina; 


May You always remind him that he stands on the shoulders of 
giants in American history, North Carolina history and Jewish history— 
legal scholars whose insight and wisdom have helped us all to reach this 
holy moment; 


And may You help guide him in the inevitably challenging moments 
that all leaders face, reminding him that he is surrounded by an eru- 
dite team of justices and that You are by his side as the great Source of 
strength and love; 


Judge Davis---May God bless you and keep you; May God’s face 
shine upon you and be gracious to you; May God always look upon you 
and grant you peace. 


And may God bless the great state of North Carolina. 
And we say together: Amen. 
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AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR CONCERNING 
DISCIPLINE AND DISABILITY OF ATTORNEYS 


The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 26, 2018. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the discipline and disability of attorneys, as particularly set forth in 
27 N.C.A.C. 1B, Section .0100, be amended as follows (additions are 
underlined, deletions are interlined): 


27 N.C.A.C. 1B, Section .0100, Discipline and Disability of Attorneys 
.0113 Proceedings Before the Grievance Committee 


(a) Probable Cause - The Grievance Committee or any of its panels act- 
ing as the Grievance Committee with respect to grievances referred to it 
by the chairperson of the Grievance Committee will determine whether 
there is probable cause to believe that a respondent is guilty of mis- 
conduct justifying disciplinary action. In its discretion, the Grievance 
Committee or a panel thereof may find probable cause regardless of 
whether the respondent has been served with a written letter of notice. 
The respondent may waive the necessity of a finding of probable cause 
with the consent of the counsel and the chairperson of the Grievance 
Committee. A decision of a panel of the committee may not be appealed 
to the Grievance Committee as a whole or to another panel (except as 
provided in 27 N.C.A.C. 1A, .0701(a)(8)). 


(j) Letters of Warning 


(4) In cases in which the respondent refuses the letter of warning, the 
counsel will prepare and file a complaint against the respondent at the 


commission fer-shearing pursuant te Rule-6H4 ofthis subchapter. 


(k) Admonitions, Reprimands, and Censures 





(1) Procedures for Admonitions, and Reprimands, and Censures 


(1) Arecord of any admonition, er-reprimand, or censure issued by the 
Grievance Committee will be maintained in the office of the secretary. 
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(2) A copy of the admonition, er-reprimand,_or censure will be 
served upon the respondent in person or by certified mail. A respon- 
dent who cannot, with due diligence, be served by certified mail or 
personal service shall be deemed served by the mailing of a copy 
of the admonition, er-reprimand,_or censure to the respondent’s 
last known address on file with the NC State Bar. Service shall be 
deemed complete upon deposit of the admonition,-erreprimand,_or 
censure in a postpaid, properly addressed wrapper in a post office 
or official depository under the exclusive care and custody of the 
United States Postal Service. 











(3) Within 15 days after service the respondent may refuse the admo- 
nition, ex-reprimand,_or censure and request a hearing before the 
commission. Such refusal and request will be in writing, addressed 
to the Grievance Committee, and served upon the secretary by cer- 
tified mail, return receipt requested. The refusal will state that the 
admonition, er-reprimand, or censure is refused. 








and peaieat are ee served i upon fhe secretary within 15 days after 
service upon the respondent of the admonition, er reprimand, or 
censure, the admonition, er-reprimand,_or censure will be deemed 
accepted by the respondent. An extension of time may be granted by 
the chairperson of the Grievance Committee for good cause shown. 
A censure that is deemed accepted by the respondent must be filed 
as provided by Rule .0127(a)(3) of this subchapter. 











(5) In cases in which the respondent refuses an admonition, rep- 
rimand, or censure, the counsel will prepare and file a complaint 
against the respondent at the commission. 


























sorte cet rp 
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€(n) Disciplinary Hearing Commission Complaints - Formal com- 
plaints will be issued in the name of the North Carolina State Bar as 
plaintiff and signed by the chairperson of the Grievance Committee. 
Amendments to complaints may be signed by the counsel alone, with 
the approval of the chairperson of the Grievance Committee. 


.0135, Noncompliance Suspension [NEW RULE] 


(a) Noncompliant and Noncompliance Defined. Failure to respond 
fully and timely to a letter of notice issued pursuant to N.C.A.C. 1B, 
.0112, failure to respond fully and timely to any request from the State 
Bar for additional information in any pending grievance investigation, 
failure to respond fully and timely to any request from the State Bar to 
produce documents or other tangible or electronic materials in connec- 
tion with a grievance investigation, and/or failure to respond fully and 
timely to a subpoena issued by the chair of the Grievance Committee 
or issued by the secretary of the State Bar shall be referred to herein as 
“noncompliant” or “noncompliance.” 


(b) Petition for Noncompliance Suspension. If a respondent against 
whom a grievance file has been opened and who has been served with 
a letter of notice or who has been served with a subpoena issued by 
the chair of the Grievance Committee or issued by the secretary of the 
State Bar is noncompliant, the State Bar may petition the chair of the 
Disciplinary Hearing Commission for an order requiring the respondent 
to show cause why the chair should not enter an order suspending the 
respondent’s law license. 
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(c) 


(d) 


(e) 
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Content of Petition 

(1) The petition shall be a verified petition, or shall be supported 
by an affidavit, demonstrating by clear, cogent, and convincing evi- 
dence that the respondent is noncompliant. 


(2) The petition shall set forth the efforts made by the State Bar to 
obtain the respondent’s compliance. 


(3) Service of Petition 


(A) The petition shall be served upon the respondent by mailing a 
copy of the petition addressed to the last address the respondent 
provided to the Membership Department of the State Bar pursu- 
ant to N.C. Gen. Stat. § 84-34 or addressed to any more recent 
address that might be known to the State Bar representative who 
is attempting service. 


(B) Service of the petition shall be complete upon mailing. 


Order to Show Cause 
(1) Upon receiving the State Bar’s filed petition, the chair of the DHC 
shall issue to the respondent an order to show cause. 


(2) The order to show cause shall notify the respondent that the 
respondent’s noncompliance or failure to respond to the order to 
show cause may result in suspension of the respondent’s law license. 


(3) The order to show cause shall be served upon the respondent 
by mailing a copy of the order addressed to the last address the 
respondent provided to the Membership Department of the State 
Bar pursuant to N.C. Gen. Stat. § 84-34, addressed to any more 
recent address that might be known to the DHC, or addressed to the 
address where the State Bar served the petition. 


(4) Service of the order to show cause shall be complete upon 
mailing. 


Response to Order to Show Cause 


(1) The respondent shall respond to the order to show cause within 
14 days of the date of service of the order upon the respondent. 


(2) If the respondent responds to the order to show cause within 
14 days of the date of service of the order upon the respondent, the 
chair of the DHC shall schedule a hearing on the order to show cause 
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within ten days of the filing of the respondent’s response and shall 
provide notice to the respondent and to the State Bar of such hearing. 


(3) If the respondent does not file a response to the order to show 
cause within 14 days of the date of service of the order to show cause 
upon the respondent, the chair of the DHC may enter an order sus- 
pending the respondent’s law license. Such order of suspension 
will remain in effect until the chair enters an order finding by clear, 
cogent, and convincing evidence that the respondent fully cured 
the noncompliance and reinstating the respondent’s law license to 
active status. 


(f) Hearing on Order to Show Cause; Burden of Proof 


(1) The State Bar shall have the burden of proving the respondent’s 
noncompliance by clear, cogent, and convincing evidence. 


(2) If the chair of the DHC finds that the State Bar has met its bur- 
den of proof, the burden of proof shall shift to the respondent to 
prove one or more of the following by clear, cogent, and convinc- 
ing evidence: 


(A) That the respondent was and is fully in compliance; 
(B) That the respondent has fully cured all noncompliance; or 


(C) That there is good cause for the respondent’s noncompliance. 


(g) Entry of Order 


If the chair finds that the State Bar has met its burden of proof; finds 
by clear, cogent, and convincing evidence that the respondent is non- 
compliant; finds that the respondent has not met the respondent’s bur- 
den of proof; and fails to find by clear, cogent, and convincing evidence 
any of the circumstances listed in paragraph 6(b) above, the chair may 
enter an order suspending the respondent’s law license. Such order of 
suspension shall remain in effect until the chair enters an order find- 
ing by clear, cogent, and convincing evidence that the respondent fully 
cured the noncompliance and reinstating the respondent’s law license 
to active status. 


(h) Wind Down 


Any attorney suspended for noncompliance shall comply with the wind- 
down provisions for suspended attorneys as set forth in N.C.A.C. 1B .0128. 
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(i) Reinstatement from Noncompliance Suspension 


(1) Following entry of a noncompliance suspension order, the 
respondent may seek reinstatement by filing a verified petition with 
the chair of the DHC demonstrating by clear, cogent, and convincing 
evidence that the respondent has become, and is at the time of the 
petition, fully compliant. The respondent shall simultaneously serve 
a copy of the verified petition on the State Bar. 


(2) The State Bar shall have five days from the date of receipt to file 
an objection to the respondent’s petition. If the State Bar does not 
object, the chair may enter an order finding by clear, cogent, and 
convincing evidence that the respondent has become, and is at the 
time of the petition, fully compliant and reinstating the respondent 
to the active practice of law. 


(3) If the State Bar objects to the petition, the chair shall schedule 
a hearing within ten days of the filing of such objection. It shall be 
the respondent’s burden to prove by clear, cogent, and convincing 
evidence that the respondent has become, and remains at the time 
of the hearing, fully compliant. 


(4) At the conclusion of the hearing, if the chair finds that the respon- 
dent has met her/his burden of proof and finds by clear, cogent, 
and convincing evidence that the respondent is fully compliant at 
the time of the hearing, the chair shall enter an order reinstating the 
respondent to the active practice of law. 


(j) Subsequent Petitions for Noncompliance Suspension 


The State Bar may file a petition under this rule on the first occasion 
when a respondent is noncompliant and may file a petition on any sub- 
sequent occasions when a respondent is noncompliant. 


NORTH CAROLINA 
WAKE COUNTY 


I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 


Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
October 26, 2018. 
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Given over my hand and the Seal of the North Carolina State Bar, 
this the 11th day of March, 2019. 


s/Alice Neece Mine 
Alice Neece Mine, Secretary 





After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the 27th day of March, 2019. 


s/Cheri L. Beasley 
Cheri L. Beasley, Chief Justice 





On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter. 


This the 27th day of March, 2019. 


s/Earls, J. 
For the Court 
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AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR CONCERNING 
LEGAL SPECIALIZATION 


The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 26, 2018. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the legal specialization program, as particularly set forth in 27 N.C.A.C. 
1D, Section .1700, be amended as follows (additions are underlined, 
deletions are interlined): 


27 N.C.A.C. 1D, Section .1700, The Plan for Legal Specialization 


.1721 Minimum Standards for Continued Certification of Specialists 


(a) The period of certification as a specialist shall be five years... 
To qualify for continued certification as a specialist, a lawyer appli- 
cant must pay any required fee, must demonstrate to the board with 
respect to the specialty both continued knowledge of the law of this 
state and continued competence and must comply with the following 
minimum standards. 


(1)... 


(4) The specialist must comply with the requirements set forth in 


Rules .1720(a)(1) and- ofthis subchapter. 


(5) The specialist must make a satisfactory showing of qualification 
in the specialty through peer review. The applicant must provide, 
as references, the names of at least six lawyers or judges, all of 
whom are licensed and currently in good standing to practice law in 
any state and familiar with the competence and qualification of the 
applicant as a specialist. For an application to be considered, com- 
pleted peer reference forms must be received from at least three of 
the references. All other requirements relative to peer review set 
forth in Rule .1720(a)(4) of this subchapter apply to this standard. 


(b) ... 
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NORTH CAROLINA 
WAKE COUNTY 


I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
October 26, 2018. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 11th day of March, 2019. 


s/Alice Neece Mine 
Alice Neece Mine, Secretary 





After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the 27th day of March, 2019. 


s/Cheri L. Beasley 
Cheri L. Beasley, Chief Justice 





On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter. 


This the 27th day of March, 2019. 


s/Earls, J. 
For the Court 
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AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR CONCERNING 
LEGAL SPECIALIZATION 


The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 26, 2018. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concerning 
the legal specialization program, as particularly set forth in 27 N.C.A.C. 
1D, Section .2100 through Section .3300, be amended as follows (addi- 
tions are underlined, deletions are interlined): 


27 N.C.A.C. 1D 


Section .2100, Certification Standards for the Real Property Law 
Specialty 


.2106 Standards for Continued Certification as a Specialist 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 
(b) Continuing Legal Education - ... 


(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law in this state and familiar with the com- 
petence and qualification of the applicant as a specialist. For an applica- 
tion to be considered, completed peer reference forms must be received 
from at least three of the references. All other requirements relative to 


peer review set forth in The-speciatist-must-complhy-with the reqtire- 
ments-of Rule .2105(d) of this subchapter apply to this standard. 


























(d) Time for Application - ... 


Section .2200, Certification Standards for the Bankruptcy Law 
Specialty 


.2206 Standards for Continued Certification as a Specialist 
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The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 
(b) Continuing Legal Education - ... 


(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law in this state and familiar with the com- 
petence and qualification of the applicant as a specialist. For an applica- 
tion to be considered, completed peer reference forms must be received 
from at least three of the references. All other requirements relative to 


peer review set forth in Fhe-specialst-must-eomply-with the require- 
ments-of Rule .2205(d) of this subchapter apply to this standard. 


(d) ... 























Section .2300, Certification Standards for the Estate Planning 
and Probate Law Specialty 


.2306, Standards for Continued Certification as a Specialist 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 
(b) Continuing Legal Education - ... 


(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law in this state and familiar with the com- 
petence and qualification of the applicant as a specialist. For an applica- 
tion to be considered, completed peer reference forms must be received 
from at least three of the references. All other requirements relative to 


peer review set forth in Fhe-speciatist-must-comphy with the reqtire- 
ments-of Rule .2305(d) of this subchapter apply to this standard. 























(d) Time for Application - ... 
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Section .2400, Certification Standards for the Family Law 
Specialty 


.2406, Standards for Continued Certification as a Specialist 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 
(b) Continuing Legal Education - ... 


(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law in this state and familiar with the com- 
petence and qualification of the applicant as a specialist. For an applica- 
tion to be considered, completed peer reference forms must be received 
from at least three of the references. All other requirements relative to 
peer review set forth in Fhe-speciatist-must-comply—with the reqtire- 
ments-of Rule .2405(d) of this subchapter apply to this standard. 


























(d) Time for Application - ... 
Section .2500, Certification Standards for the Criminal Law 
Specialty 


.2506, Standards for Continued Certification as a Specialist 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 


(b) Continuing Legal Education - ... 





(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed_and_ cur- 
rently in good standing to practice law in this state and familiar with 
the competence and qualification of the applicant as a specialist. For an 
application to be considered, completed peer reference forms must be 
received from at least three of the references. Each applicant also must 
provide the names and addresses of the following: (i) five lawyers and 
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judges who practice in the field of criminal law and who are familiar 
with the applicant’s practice, and (ii) opposing counsel and the judge 
in four recent cases tried by the applicant to verdict or entry of order. 
All other requirements relative to peer review set forth in Fhe-speciatist 
must-ecomply-with the requirements-of Rule .2505(d) of this subchapter 
apply to this standard. 




















(d) Time for Application - ... 


.2509, Standards for Continued Certification as a Specialist in 
Juvenile Delinquency Law 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 
(b) Continuing Legal Education - ... 


(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law in this state, practice in the field of 
juvenile delinquency law or criminal law or preside over juvenile delin- 
quency or criminal law proceedings, and are familiar with the compe- 
tence and qualification of the applicant as a specialist. An applicant must 
receive a minimum of three favorable peer reviews to be considered 
by the board for compliance with this standard. All other requirements 

relative to peer review set forth in Fhe-speciatist-must-comply-with the 
requirements-of Rule .2508(d) of this subchapter apply to this standard. 
































(d) Time for Application - ... 
Section .2600, Certification Standards for the Immigration Law 
Specialty 


.2606, Standards for Continued Certification as a Specialist 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 


(b) Continuing Legal Education - ... 
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(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law in this state and familiar with the com- 
petence and qualification of the applicant as a specialist. For an applica- 
tion to be considered, completed peer reference forms must be received 
from at least three of the references. All other requirements relative to 


peer review set forth in Fhe-specialst-must-ecomply-with the require- 
ments-of Rule .2605(d) of this subchapter apply to this standard. 























(d) Time for Application - ... 


Section .2700, Certification Standards for the Workers’ Compensation 
Law Specialty 


.2706, Standards for Continued Certification as a Specialist 


The period of certification is five years... each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 
(b) Continuing Legal Education - ... 


(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers, commissioners or deputy commissioners of 
the North Carolina Industrial Commission, or judges, all of whom are 
licensed and currently in good standing to practice law in this state and 
familiar with the competence and qualification of the applicant as a spe- 
cialist. For an application to be considered, completed peer reference 
forms must be received from at least three of the references. All other 

requirements relative to peer review set forth in Fhe-speciatist-must 


comply-with the requirements-of Rule .2705(d) of this subchapter apply 
to this standard. 























(d) Time for Application - ... 


Section .2800, Certification Standards for the Social Security 
Disability Law Specialty 


.2806, Standards for Continued Certification as a Specialist 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 
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(a) Substantial Involvement - ... 
(b) Continuing Legal Education - ... 


(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law in a jurisdiction in the United States and 
are familiar with the competence and qualification of the applicant as a 
specialist. For an application to be considered, completed peer refer- 
ence forms must be received from at least three of the references. All 
other requirements relative to peer review set forth in The-speciatist 
must-complywith the requirements-of Rule .2805(d) of this subchapter 
apply to this standard. 


























(d) Time for Application - ... 


Section .2900, Certification Standards for the Elder Law Specialty 


.2906, Standards for Continued Certification as a Specialist 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 
(b) Continuing Legal Education - ... 


(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law in this state and familiar with the com- 
petence and qualification of the applicant as a specialist. For an applica- 
tion to be considered, completed peer reference forms must be received 
from at least three of the references. All other requirements relative to 
peer review set forth in Fhe-speciatist-must-comply—with the reqtire- 
ments-of Rule .2905(e) of this subchapter apply to this standard. 


























(d) Time for Application - ... 


Section .3000, Certification Standards for the Appellate Practice 
Specialty 


.3006, Standards for Continued Certification as a Specialist 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
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set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 
(b) Continuing Legal Education - ... 


(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law, have significant legal or judicial expe- 
rience in appellate practice, and are familiar with the competence and 
qualification of the applicant _as a specialist. For an application to be 
considered, completed peer reference forms must be received from 
at least three of the references. All other requirements relative to peer 
review set forth in Fhe specialistimust comphy with the requirements of 
Rule .3005(d) of this subchapter apply to this standard. 
































(d) Time for Application - ... 
Section .3100, Certification Standards for the Trademark Law 
Specialty 


.3106, Standards for Continued Certification as a Specialist 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 


(b) Continuing Legal Education - ... 





(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed_and_ cur- 
rently in good standing to practice law, have significant legal or judi- 
cial experience in trademark law, and are familiar with the competence 
and qualification of the applicant_as a specialist. For an application to 
be considered, completed peer reference forms must be received from 

at least three of the references. All other sera ree relative to o peer 
review set forth in Fh ecia F mn A emer 
Rule .3105(d) of this cubehantet save to this standard. 


























(d) Time for Application - ... 
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Section .3200, Certification Standards for the Utilities Law Specialty 


.3206, Standards for Continued Certification as a Specialist 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 
(b) Continuing Legal Education - ... 


(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law, have significant legal or judicial experi- 
ence in utilities law, and are familiar with the competence and qualifica- 
tion of the applicant as a specialist. For an application to be considered, 
completed peer reference forms must be received from at least three of 
the references. All other requirements relative to peer review set forth 
in Fhe-speciatist must-comply-with the requirements of Rule .3205(d) of 
this subchapter apply to this standard. 


























(d) Time for Application - ... 


Section .3300, Certification Standards for the Privacy and 
Information Security Law Specialty 


.3306, Standards for Continued Certification as a Specialist 


The period of certification is five years...each applicant for continued 
certification as a specialist shall comply with the specific requirements 
set forth below in addition to any general standards required by the 
board of all applicants for continued certification. 


(a) Substantial Involvement - ... 
(b) Continuing Legal Education - ... 


(c) Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law in North Carolina or another jurisdic- 
tion in the United States; however, no more than three reference may 
be licensed in another jurisdiction. References must be familiar with 
the competence and qualification of the applicant as a specialist. For 
an_application to be considered, completed peer reference forms must 
be received from at least three of the references. All other requirements 
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relative to peer review set forth in Fhe-specialistimust-ecomphy with the 
requirements-of Rule .3305(d) of this subchapter apply to this standard. 








(d) Time for Application - ... 


NORTH CAROLINA 
WAKE COUNTY 


I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
October 26, 2018. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 11th day of March, 2019. 


s/Alice Neece Mine 
Alice Neece Mine, Secretary 





After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the 27th day of March, 2019. 


s/Cheri L. Beasley 
Cheri L. Beasley, Chief Justice 





On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter. 


This the 27th day of March, 2019. 


s/Earls, J. 
For the Court 
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AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR CONCERNING 
THE RULES OF PROFESSIONAL CONDUCT 


The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 26, 2018. 


BE IT RESOLVED by the Council of the North Carolina State Bar 
that the Rules of Professional Conduct, as particularly set forth in 
27 N.C.A.C. 2, be amended as follows (additions are underlined, dele- 
tions are interlined): 


27 N.C.A.C. 2, Rule 1.15, Safekeeping Property 
Comment [to Rule 1.15 and All Subparts] 

[Vcc 

Prepaid Legal Fees 

[12]... 





[13] Client or third-party funds on occasion pass through, or are origi- 
nated by, intermediaries before deposit to a trust or fiduciary account. 
Such intermediaries include banks, credit card processors, litigation 
funding entities, and online marketing platforms. A lawyer may use an 
intermediary to collect a fee. However, the lawyer may not participate 
in or facilitate the collection of a fee by an intermediary that is unreli- 
able or untrustworthy. Therefore, the lawyer has an obligation to make 
a reasonable investigation into the reliability, stability, and viability of 
an intermediary to determine whether reasonable measures are being 
taken to segregate and safeguard client funds against loss or theft and, 
should such funds be lost, that the intermediary has the resources to 
compensate the client. Absent other indicia of fraud (such as the use 
of non-industry standard methods for collection of credit card informa- 
tion), a lawyer’s diligence obligation is satisfied if the intermediary col- 
lects client funds using a credit or debit card. Unearned fees, if collected 
by an intermediary, must be transferred to the lawyer’s designated trust 
or fiduciary account within a reasonable period of time so as to minimize 
the risk of loss while the funds are in the possession of another, and to 
enable the collection of interest on the funds for the IOLTA program or 
the client as appropriate. See 27 N.C.A.C. 1B, Sect. .1300. 
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Abandoned Property 
ft} [14] ... 


[Renumbering remaining paragraphs. | 


NORTH CAROLINA 
WAKE COUNTY 


I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
October 26, 2018. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 11th day of March, 2019. 


s/Alice Neece Mine 
Alice Neece Mine, Secretary 





After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the 27th day of March, 2019. 


s/Cheri L. Beasley 
Cheri L. Beasley, Chief Justice 





On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter. 


This the 27th day of March, 2019. 


s/Earls, J. 
For the Court 
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AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR CONCERNING 
THE RULES OF PROFESSIONAL CONDUCT 


The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 26, 2018. 


BE IT RESOLVED by the Council of the North Carolina State Bar 
that the Rules of Professional Conduct, as particularly set forth in 
27 N.C.A.C. 2, be amended as follows (additions are underlined, dele- 
tions are interlined): 


27 N.C.A.C. 2, Rule 3.5 Impartiality and Decorum of the Tribunal 


(a) A lawyer representing a party in a matter pending before a tribunal 
shall not: 


(1) seek to influence a judge, juror, member of the jury venire, or 
other official by means prohibited by law; ... 


(b)... 


(c) A lawyer shall reveal promptly to the court improper conduct by a 
juror or a member of the jury venire, and improper conduct by another 
person toward a juror, a member of the jury venire, or the family mem- 
bers of a juror or a member of the jury venire’s family. 


(d)... 
Comment 


[1] Many forms of improper influence upon a tribunal are proscribed by 
criminal law... 


[7] The impartiality of a public servant in our legal system may be 
impaired by the receipt of gifts or loans. A lawyer, therefore, is-never 
justified in making-2 sift-or-atoarte shall not give or lend anything of 
value to a judge, a hearing officer, or an official or employee of a tribunal 
under circumstances which might give the appearance that the gift or 
loan is made to influence official action. 

















[8] All litigants and lawyers should have access to tribunals on an 
equal basis... 
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NORTH CAROLINA 
WAKE COUNTY 


I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
October 26, 2018. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 11th day of March, 2019. 


s/Alice Neece Mine 
Alice Neece Mine, Secretary 





After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the 27th day of March, 2019. 


s/Cheri L. Beasley 
Cheri L. Beasley, Chief Justice 





On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter. 


This the 27th day of March, 2019. 


s/Earls, J. 
For the Court 
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AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR CONCERNING 
THE RULES OF PROFESSIONAL CONDUCT 


The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 26, 2018. 


BE IT RESOLVED by the Council of the North Carolina State Bar 
that the Rules of Professional Conduct, as particularly set forth in 
27 N.C.A.C. 2, be amended as follows (additions are underlined, dele- 
tions are interlined): 


27 N.C.A.C. 2, Rule 5.4, Professional Independence of Lawyer 


(a) A lawyer or law firm shall not share legal fees with a nonlawyer, 
except that: 


(1)... 
(4) ...; and 
(5) ...; and 


6) a lawyer or law firm may pay a portion of a legal fee to a credit 
card processor, group advertising provider, or online marketing 
platform if the amount paid is for payment processing or for admin- 
istrative or marketing services, and there is no interference with the 
lawyer’s independent professional judgment or with the client-law- 
yer relationship. 


(b)... 
Comment 
[TD] see 


[2] A determination under paragraph (a)(6) of this rule as to whether an 
advertising provider or online marketing platform (jointly “platform”) 
will interfere with the independent professional judgment of a lawyer 
requires consideration of a number of factors. These factors include, 
but are not limited to, the following: (a) the percentage of the fee or the 
amount the platform charges the lawyer; (b) the percentage of the fee 


or the amount that the lawyer receives from clients obtained through 
the platform; (c) representations made to prospective clients and to 
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clients by the platform; (d) whether the platform communicates directly 
with clients and to what degree; and (e) the nature of the relationship 
between the lawyer and the platform. A relationship wherein the plat- 
form, rather than the lawyer, is in charge of communications with a cli- 
ent indicates interference with the lawyer’s professional judgment. The 
lawyer should have unfettered discretion as to whether to accept clients 
from the platform, the nature and extent of the legal services the lawyer 
provides to clients obtained through the platform, and whether to par- 
ticipate_or continue participating in the platform. The lawyer may not 
permit the platform to direct or control the lawyer’s legal services and 
may not assist the platform to engage in the practice of law, in violation 


of Rule 5.5(a). 
[23] ... 
































[Renumbering remaining paragraphs. | 


NORTH CAROLINA 
WAKE COUNTY 


I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
October 26, 2018. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 11th day of March, 2019. 


s/Alice Neece Mine 
Alice Neece Mine, Secretary 





After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the 27th day of March, 2019. 


s/Cheri L. Beasley 
Cheri L. Beasley, Chief Justice 
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On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter. 


This the 27th day of March, 2019. 


s/Earls, J. 
For the Court 
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ORDER AMENDING THE 
NORTH CAROLINA BUSINESS COURT RULES 


Pursuant to Section 7A-34 of the General Statutes of North 
Carolina, the Court hereby amends the North Carolina Business Court 
Rules. This order affects each rule (1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, and 16) and each appendix (A1, A2, A3, A4, and A5) in the rule set. 


ok ok k 


General Rutes-of Practice-and Procedtre 
forthe North Carolina Business Court Rules 


Rule 1. Purpose and Scope 


1.1. Purpose. These Rttesrules should be construed and enforced 
to foster professionalism and civility; to permit the orderly, just, and 
prompt consideration and determination of all matters; and to promote 
the efficient administration of justice. 


1.2. Scope. These Rulesrules govern every civil action that 
is designated as a mandatory complex business case or assigned to a 
Business Court judge under Rule 2.1 of the General Rules of Practice 


forthe—Superior—and District Courts Supplemental +o the Rutes—of 
Cit] P sn 





1.3. Integration. These Rttesrules are intended to supple- 
ment, not supplant, the Rules of Civil Procedure and the General Rules 
of Practice. To the extent these Rutesrules conflict with local rules or 
standing orders from the county of venue, these Ritesrules will govern. 


date.These Rites take effeet-on January, 2047, 














45-1.4. Definitions. 
(a) “The Court” refers to the North Carolina Business 
Court. 


(b) “The General Rules of Practice” refers to the General 
Rules of Practice for the Superior and District Courts 
Supplemental to the Rules of Civil Procedure. 

fe) “The Rules” refers to the Business Court Rules. 

f&(c) “The Rules of Civil Procedure” refers to the North 
Carolina Rules of Civil Procedure. 
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1.5. Citations to these rules. Citations to these rules should 





follow the citation format BCR [Number], such as BCR 1.5. 





ok ok * 


Rule 2. Mandatory Business Court Designation 


2.1. Designation. 


(a) 


(b) 


(c) 


(d) 


Form of notice. The party seeking to designate an 
action as a mandatory complex business case must 
file a Notice of Designation as provided in N-G-Ger- 
Stat:N.C.G.S. § 7A-45.4. Appendix 1 to the-Rutesthese 
rules contains a Notice of Designation template. 


Method of service. In addition to serving the Notice 
of Designation as required by subsection 7A-45.4(c), 
the designating party should e-mail the Notice of 
Designation to the Chief Business Court Judge, the 
Chief Justice of the Supreme Court of North Carolina, 
and, as practicable, all parties. 


Civil action number. Before a party files a Notice 
of Designation in an action, the Clerk of Superior 
Court in the county of venue will assign a civil action 
number to the action. When an action is designated 
or assigned to the Court, the action retains that civil 
action number. 


Cost. Within ten days of the assignment of an action 
to a Business Court judge, the party responsible for 
paying the cost described in N-G—Gen-Stat-N.C.G.S. 
§ 7A-305(a)(2) must file a certification in the Court 
that the cost has been paid to the Clerk of Superior 
Court in the county of venue. 


2.2. Opposing a Notice of Designation. If a party files an oppo- 
sition to a Notice of Designation pursuant to N-6—Gen-—Stat-N.C.G.S. 
§ 7A-45.4€3}(e), then any other party may file a response to the opposi- 
tion. The response must be filed within fifteen days of service of the 
opposition or as otherwise ordered by the Court. Unless the Court 
orders otherwise, the party that filed the opposition may not file a reply. 


If the case is no longer designated as a mandatory complex busi- 
ness case, the action will proceed on the regular civil docket in the 
county of venue, although any party may seek to have the action des- 
ignated as exceptional under Rule 2.1 of the General Rules of Practice. 
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2.3. Designation based on an amended pleading. 


(a) Procedure. If a party amends a pleading, and the 
amendment raises a new material issue listed in N-G- 
Gen—Stat.N.C.G.S. § 7A-45.4(a), any party may seek 
designation of the action as a mandatory complex 
business case within the time periods set forth in 
subsection 7A-45.4(d). 


If the party that files the amended pleading 
seeks designation, the Notice of Designation must 
be made contemporaneously with the filing of the 
amended pleading. 


If another party seeks designation based on the 
amended pleading, the Notice of Designation must be 
filed within thirty days of service of the amended plead- 
ing. For proposed amended pleadings, the thirty-day 
period begins to run on the later of €a}G) the timely fil- 
ing of the Ceurt-atewedcourt-allowed pleading or €6} 
Gi) three days after the entry of any order that deems 
the proposed amended pleading to be filed. 


If, as a result of the amended pleading, the action 
falls within subsection 7A-45.4(b), the action must be 
designated to the Court under that subsection, and 
subsection 7A-45.4(g) will apply to any action if there is 
no designation. 


(b) New eligibility for designation. RuleBCR 2.3(a) 
applies only to an action that had not previously quali- 
fied under subsection 7A-45.4(a) for designation to the 
Court. Parties added by subsequent pleadings, how- 
ever, may designate an action to the Court in accor- 
dance with subsection 7A-45.4(d). 


The Notice of Designation procedure should not 
be utilized in connection with an amended pleading 
for the purpose of interfering with or delaying ongoing 
or upcoming proceedings or where designation of the 
action as a mandatory complex business case would 
be inconsistent with the interests of justice given the 
status of the proceedings. 


2.4. What constitutes designation. For purposes of the Rules 
these rules, an action is designated as a mandatory complex 
business case when the Chief Justice of the Supreme Court of 
North Carolina issues an order as described in N-C—Gen-—Stat-$$ 
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N.C.G.S. § 7A-45.4(c) and (f). A party’s filing of a Notice of Designation 
does not constitute designation of the action as a mandatory complex 
business case or effectuate the assignment of a case to the Court. 


2.5. Designation under N.€-Gen-Stat-N.C.G.S. § 7A-45.4(a)(9). 
When seeking designation based on N-G-Gen-stat-N.C.G.S. § 7A-45.4(a)(9), 
if the plaintiff third-party-plaintif£, or petitionerdesignating party lacks 
the consent of all parties, then the plaintiff third-party plaintiff or peti- 
tionerdesignating party may file a conditional Notice of Designation 
contemporaneously with the complaint, third-party complaint, oer peti- 
tion for judicial review, answer, or other responsive pleading. The con- 
ditional Notice of Designation must _be served by e-mail in the same 
manner set forth in BCR 2.1(b). The conditional Notice of Designation 
will be construed to comply with subsection 7A-45.4(d)(1). The plainti€6 
third-party-plaintiff, or petitienerdesignating party will then have thirty 
days after service on all parties of the complaint, third-party complaint, 
er petition for judicial review, answer, or other responsive pleading to 
file a supplement to the conditional Notice of Designation that reflects 
consent by all parties to the Notice of Designation. A conditional Notice 
of Designation filed by a plaintiff third-party plaintiff or petitionerparty 
under subsection 7A-45.4(d)€4-4 is not deemed to be complete until the 
supplement is filed. Upon a motion or its own initiative, and for good 
cause shown, the Court may extend the time period to file a supplement 
to the conditional Notice of Designation. 





























2.6. Procedure upon remand from federal court. If an action 
governed by these rules has been removed to federal court, and the 
action is remanded to state court, then the parties must file a status 
report within fourteen days of the remand order. BCR 14.3 contains the 
procedures for remand following an appeal. 

















2.7. Procedure following entry of stay. If an action governed 
by these rules has been stayed pending an arbitration or bankruptcy pro- 
ceeding, then the parties must file a status report within fourteen days of 


the resolution of the arbitration or bankruptcy proceeding unless other- 
wise ordered by the Court. 














Rule 3. Filing and Service 


3.1. Mandatory electronic filing. Except as otherwise specified 
in the Rutesthese rules, all filings in the Court must be made electroni- 
cally through the Court’s electronic-filing system beginning immediately 
upon designation of the action as a mandatory complex business case by 
the Chief Justice of the Supreme Court of North Carolina or assignment 
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to a Business Court judge pursuant to Rule 2.1 of the General Rules of 
Practice. Counsel who appear in the Court are expected to have the 
capability to use the electronic-filing system. Instructions for filing doc- 
uments through the Court’s electronic-filing system are available on the 
Court’s website. Counsel should exercise diligence to ensure that the 
description of the document entered during the filing process accurately 
and specifically describes the document being filed. 


3.2. Who may file. A filing through the electronic-filing system 
may be made by counsel, a person filing on counsel’s behalf, or a pro se 
litigantparty. Parties who desire not to use the electronic-filing system 
may file a motion for relief from using the system, but the Court will 
grant that relief for counsel only upon a showing of exceptional circum- 
stances. A request by a pro se party to forgo use of the electronic filing 
system will be determined on a good-cause standard. 


3.3. HEleetronic_identitiesUser account. Counsel who appear 
in the Court in a particular matter (“counsel of record”) and pro se par- 
ties who are not excused from using the electronic-filing system must 
Sa obiiies Clecrone identity om the-Court- Ar-eleetronie 

= a passweordcreate_a user account 
dwousk ie Court's s webalte. hag person who has obtained arretectronie 
identityestablished a user account must maintain adequate security over 


thatidentitythe password to the account. 


3.4. Electronic signatures. 




















(a) Form. A document to be filed that is signed by coun- 
sel must be signed using an electronic signature. A pro 
se party must also use an electronic signature on any 
document that the party is permitted to file by e-mail 
pursuant to RuteBCR 3.2. An electronic signature con- 
sists of a person’s typed name preceded by the symbol 
“/s/.”. An electronic signature serves as a signature for 
purposes of the Rules of Civil Procedure. 


(b) Multiple signatures. A filing submitted by multiple 
parties must bear the electronic signature of at_least 
one counsel for each party that submits the filing. By 
filing a document with multiple electronic signatures, 
the lawyer whose electronic identity is used to file the 
document certifies that each signatory has authorized 
the use of his or her signature. 


(c) Form of signature block. Every signature block must 
contain the signatory’s name, bar number _(if applicable), 
physical address, phone number, and e-mail address. 
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3.5. Format of filed documents. All filings must be made in a 
file format approved by the Court. The Court maintains a list of approved 
formats on its website. Pleadings, motions, and briefs filed electroni- 
cally must not be filed in an optically scanned format, unless special 
circumstances dictate otherwise. Proposed orders must be filed in a 
format permitted by the filing instructions on the Court’s website. The 
electronic file name for each document filed with the Court must clearly 
identify its contents. 


3.6. Time of filing. If a document is due on a date certain, then 
the document must be filed by 5:00 p.m. Eastern Time on that date, 
unless the Court orders otherwise. 


3.7. Notice of filing. When a document is filed, the Court’s elec- 
tronic-filing system generates a Notice of Filing. The Notice of Filing is 
sent-by-e-maittsappears in the user account for all counsel of record 
and pro se parties who have created a user account. Filing is not com- 
plete until issuance of the Notice of Filing. A document filed electroni- 
cally is deemed filed on the date stated in the Notice of Filing. 





3.8. Notice and entry of orders, judgments, and other matters. 
The Court will transmit all orders, decrees, judgments, and other mat- 
ters through the Court’s electronic-filing system, which, in turn, will gen- 
erate a Notice of Filing to all counsel of record. The issuance by the 
electronic-filing system of a Notice of Filing for any order, decree, or 
judgment constitutes entry and service of the order, decree, or judgment 
for purposes of Rule 58 of the Rules of Civil Procedure. The Court will 
file a copy of each order, decree, or judgment with the Clerk of Superior 
Court in the county of venue. If a pro se ktigantparty is permitted to 
forgo use of the electronic-filing system under RwleBCR 3.2, the Court 
will deliver a copy of every order, decree, judgment, or other matter to 
that pro se litigantparty by alternative means. 


3.9. Service. 


(a) Effect of Notice of Filing. After an action has been 
designated as a mandatory complex business case 
or otherwise assigned to the Court, the issuance of a 
Notice of Filing constitutes adequate service under the 
Rules of Civil Procedure of the filed document. Service 
by other means is not required unless the party served 
is apro se party who has not established a user account. 
Service of materials on pro se parties is governed by 
RtuteBCR 3.9(e). Documents filed with the Court must 
bear a certificate of service stating that the documents 
have been filed electronically and will be served in 
accordance with this rule. 
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(b) E-mail addresses. Each counsel of record and pro se 
parties who have established a user account must pro- 
vide the Court with a current e-mail address and main- 
tain a functioning e-mail system. The Court will issue 
a Notice of Filing to the e-mail address that ecounseta 
person with a user account has provided to the Court. 








(c) Service of non-filed documents. When a document 
must be served but not filed, the document must be 
served by e-mail unless fa}(i) the parties have agreed 
to a different method of service or (6}(ii) the Case 
Management Order calls for another manner of service. 
Service by e-mail under this rule constitutes adequate 
service under Rule 5 of the Rules of Civil Procedure. 


(d) Effect on Rule 6(e) of the Rules of Civil Procedure. 
Electronic service made under the—Rutesthese_rules 
through the electronic-filing system or by e-mail under 
RuteBCR 3.9(c) is treated the same as service by mail for 
purposes of Rule 6(e) of the Rules of Civil Procedure. 


(e) Service on pro se parties. All documents filed with 
the Court must be served upon a pro se party by any 
method allowed by the Rules of Civil Procedure, unless 
the Court direetsor these rules direct otherwise. 





3.10. Procedure when the electronic-filing system appears 
to fail. If a person attempts to file a document, but €a)() the person is 
unable for technical reasons to transmit the filing to the Court;, €6)Gi) 
the document appears to have been transmitted to the Court, but the 
person who filed the document does not receive a Notice of Filing;, or 
f€e}(ii) some other technical reason prevents a person from filing the 
document, then the person attempting to file the document must make 
a second attempt at filing. 


If the second attempt fails, the person may (i) continue further 
attempts to file or may-CHi) notify the Court of the technical failure by 
phone call to the judicial assistant for the presiding Business Court judge 
and €2}-e-mail the document for which filing attempts were made to fil- 
inghelp@ncbusinesscourt.net. The e-mail must state the date and time 
of the attempted filings and a brief explanation of the relevant technical 
failure(s). The e-mail does not constitute e-filing, but serves as proof of 
an attempt to e-file in order to protect a party in the event of an immi- 
nent deadline and satisfies the deadline, notwithstanding RwteBCR 3.7, 
unless otherwise ordered. The e mail should also be copied to counsel 
of record. The Court may ask the person to make another filing attempt. 
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The Court will work with the parties on an alternative method of 
filing, such as a cloud-based file-sharing system, if the parties anticipate 
or experience difficulties with filing voluminous materials (e.g., exhib- 
its to motions and final administrative records) using the Court’s elec- 
tronic-filing system. In such event, counsel should contact the presiding 
Business Court judge’s judicial assistant for assistance. 




















For purposes of calculating briefing or response deadlines, a doc- 
ument filed electronically is deemed filed at the time and on the date 
stated in the Notice of Filing. 


3.11. Filings with the Clerk of Superior Court. Any—mate- 
rial ted with the Courtthatiststed in Rute 5(i of the Rutes-of Givtt 
Procedure-must-also_be filed with the Clerk ef Superior-Court-in the 
county_-of-ventue-within five business days ofthe date-ofthe fling with 
the-Gourt-Unless otherwise directed by the Administrative Office of the 
Courts, the Clerk of Superior Court in the county of venue maintains 
the official file for any action designated to the Court, and the Court 
is not required to maintain copies of written materials provided to it. 
Accordingly, material listed in Rule 5(d) of the Rules of Civil Procedure 
must be filed with the Clerk of Superior Court in the county of venue, 
either before service or within five days after service. 


3.12. Appearances. Counsel whose names appear on a signature 
block in a Goeurtcourt filing need not file a separate notice of appear- 
ance for the action. After making an initial filing with the Court, counsel 
should verify that their names areand contact information are properly 
listed on the docket for the action on the Court’s e-filingelectronic-filing 
system. Counsel whose names do not appear on that docket, but whose 
names should appear, should contact the judicial assistant for the pre- 
siding Business Court judge and request to be added. Out-of-state attor- 
neys may be added to that docket only after admission pro hac vice to 
appear in the action. 




















Rule 4. Time 
4.1. Motions to extend time periods. 


(a) Procedure. After an action has been designated as 
a mandatory complex business case or assigned to a 
Business Court judge under Rule 2.1 of the General 
Rules of Practice, all motions to extend any time period 
prescribed or allowed by these Rutesrules, by the Rules 
of Civil Procedure, or by court order must be filed with 
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(b) 


(c) 


(d) 


(e) 


(a) 
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the Court. If the action has been designated as a man- 
datory complex business case but has not yet been 
assigned to a particular Business Court judge, then 
the motion must be submitted to the Chief Business 
Court Judge. 


Basis. A motion to extend a time period must demon- 
strate good cause and comply with RuteBCR 7.3. 


Effect. FheExcept as to deadlines set by court order, 
including deadlines for the completion of fact_and 
expert discovery, the timely filing of a motion to extend 
time automatically extends the time for filing or the 
performance of the act for which the extension is 
sought until the earlier of the expiration of the exten- 
sion requested or a ruling by the Court. If the Court 
denies the motion, then the filing is due or the act must 
be completed no later than 5:00 p.m. Eastern Time on 
the second business day after the Court issues its order, 
unless the Court’s order provides a different deadline. 











Modifications by the Court. The Court may modify 
any time period on its own initiative, unless a rule or 
statute prohibits modification of the time period. 


Relationship with Rule 6(b) of the Rules of Civil 
Procedure. Nothing in the-Rutesthese rules precludes 
parties from entering into binding stipulations in the 
manner permitted by Rule 6(b) of the Rules of Civil 
Procedure. 


4.2. Extensions of time that do not require a motion. 


PapersDocuments due within twenty days of des- 
ignation. If any statute, rule of procedure, Business 
Court Rule, or court order requires the filing or service 
of any paperdocument fewer than twenty days after the 
designation of an action as a mandatory complex busi- 
ness case or the assignment of an action to a Business 
Court judge under Rule 2.1 of the General Rules of 
Practice, then the time for filing or service of that paper 
document is automatically extended to the twentieth 
day following the designation, unless a Business Court 
judge orders otherwise. This rule does not apply to time 
periods that, by rule or statute, cannot be extended and 
is subject to modification by Geurtcourt order. 


(b) 
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Discovery responses. The parties may agree, with- 
out a Gertcourt order, to extend any time period for 
responses to written discovery. A Geurtcourt order is 
required, however, if a party seeks to modify any dis- 
covery-related deadline that has been established by a 
Ceurtcourt order. RuteBCR 10.4(a) contains the stan- 
dards and procedure for filing a motion to extend the 
discovery period or to take discovery beyond the limits 
set forth in the Case Management Order. 
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Rule 5. Protective Orders and Filing under Seal 
5.1. GeneraHyGeneral principles. 


5.2. 


(a) 


(b) 


(c) 


(d) 





RuteBCR 5 applies to both parties and non-parties. 
References to “parties” in this rule therefore include 
non-parties. 


Parties should limit the materials that they seek to file 
under seal. The party seeking to maintain materials 
under seal bears the burden of establishing the need for 
filing under seal. 


This rule should not be construed to change any require- 
ment or standard that otherwise would govern the issu- 
ance of a protective order. 


Parties are encouraged to agree on terms for a pro- 
posed protective order that governs the confidential- 
ity of discovery materials when exchanged between or 
among the parties. 


Procedures for sealed filing. 


(a) 


(b) 


Pursuant to a protective order. The Court may enter 
a protective order under Rule 26(c) of the Rules of Civil 
Procedure that contains standards and processes for 
the handling, filing, and service of sealed documents. 
Proposed protective orders submitted to the Court 
should include procedures similar to those described in 
subsections (b) through (d) of this rule. 


In the absence of a protective order. In the absence 
of an order described in RwieBCR 5.2(a), any party that 
seeks to file a document or part of a document under 
seal must provisionally file the document under seal 
together with a motion for leave to file the document 
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(c) 


(d) 
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under seal. The motion must be filed no later than 5:00 
p.m. Eastern Time on the day that the document is 
provisionally filed under seal. The motion must con- 
tain information sufficient for the Court to determine 
whether sealing is warranted, including the following: 


(1) a non-confidential description of the material 
sought to be sealed; 


(2) the circumstances that warrant sealed filing; 


(3) the reason(s) why no reasonable alternative to a 
sealed filing exists; 


(4) if applicable, a statement that the party is filing 
the material under seal because another party 
(the “designating party”) has designated the mate- 
rial under the terms of a protective order in a man- 
ner that triggered an obligation to file the material 
under seal and that the filing party has unsuccess- 
fully sought the consent of the designating party 
to file the materials without being sealed; 


(5) if applicable, a statement that any designating 
party that is not a party to the action is being 
served with a copy of the motion for leave; 


(6) a statement that specifies whether the party 
is requesting that the document be accessible 
only to counsel of record rather than to the par- 
ties; and 


(7) a statement that specifies how long the party 
seeks to have the material maintained under 
seal and how the material is to be handled 
upon unsealing. 


Until the Court rules on the sealing motion, any docu- 
ment provisionally filed under seal may be disclosed 
only to counsel of record and their staff until otherwise 
ordered by the Court or agreed to by the parties. 


Within five business days of the filing or provisional fil- 
ing of a document under seal, the party that filed the 
document should file a public version of the document. 
The public version may bear redactions or omit mate- 
rial, but the redactions or omissions should be as lim- 
ited as practicable. In the rare circumstance that an 
entire document is filed under seal, in lieu of filing a 
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public version of the document, the filing party must 
file a notice that the entire document has been filed 
under seal. The notice must contain a non-confiden- 
tial description of the document that has been filed 
under seal. 


5.3. Role of designating party. If a motion for leave to file under 
seal is filed by a party who is not the designating party, then the desig- 
nating party may file a supplemental brief supporting the sealing of the 
document within seven business days of service of the motion for leave. 
The supplemental brief must comply with the requirements in Rute 
BCR 7. In the absence of a brief, the Court may summarily deny the 
motion for leave and may direct that the document be unsealed. 
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Rule 6. Hearings and Conduct 


6.1. Notice of hearing. The Court will typically issue a notice of 
hearing prior to a hearing. The Court will usually issue the notice at least 
five business days prior to the hearing. The Court retains the flexibility 
to convene counsel informally if doing so would advance the interests 
of justice. A ruling on a motion heard after notice to the parties will not 
be subject to attack solely because a notice of hearing was not issued as 
provided by this rule. 


6.2. Hearing procedures. The Court may conduct pretrial hear- 
ings in person or by any technological means accessible to all parties in 
an action. Unless otherwise specified, all pretrial hearings will be held 
in the Business Court courtroom assigned to the presiding Business 
Court judge. Unless otherwise ordered, or unless the parties agree oth- 
erwise, any court reporter transcribing any pretrial hearing or confer- 
ence will be present in the Business Court courtroom. 


6.3. Conduct before the Court. 


(a) Addressing the Court. Counsel should speak clearly 
and audibly from a standing position behind counsel 
table or the podium. Counsel may not approach the 
bench without the Court’s request or permission. 


(b) Examination of witnesses and jurors. Counsel must 
examine witnesses and jurors from a sitting position 
behind counsel table or standing from the podium, 
except as otherwise permitted by the Court. Counsel 
may only approach a witness for the purposes of pre- 
senting, inquiring about, or examining the witness 
about an exhibit, document, or diagram. 
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(c) Professionalism. Participants in Geurtcourt proceed- 
ings must conduct themselves professionally. Adverse 
witnesses, counsel, and parties must be treated with 
fairness and civility both in and out of Geurtcourt. 
Counsel must yield gracefully to rulings of the Court 
and avoid disrespectful remarks. 


6.4. Contact with the Court. 
(a) E-mail. Any e-mails to aBusiness-Courtjidgethe Court 


about a pending matter must copy at least one counsel 
of record for each party. 


(b) Contact with Ceurtcourt personnel. Counsel may 
contact the judicial assistants or law clerks of the 
Business Court judges to discuss scheduling and logisti- 
cal matters. Neither counsel nor counsel’s professional 
staff may seek advice or comment from a judicial assis- 
tant or law clerk on any matter of substance. Counsel 
should communicate with Business Court judges, law 
clerks, and judicial assistants with appropriate profes- 
sional courtesy. 


In the absence of exigent circumstances, and 
unless opposing counsel has consented otherwise, any 
written communication by counsel to Geurtcourt per- 
sonnel regarding a pending matter must include or copy 
at least one counsel of record for each party. 


6.5. Participation of junior attorneys. To promote the profes- 
sional development of junior attorneys, the Court welcomes their par- 
ticipation at oral argument. 











6.6. Secure leave. Notwithstanding subsections (c) and (e) of 
Rule 26 of the General Rules of Practice, an attorney must designate his 
or her secure-leave periods using the Court’s electronic-filing system in 
each case in which the attorney is counsel of record. 














Rule 7. Motions 


7.1. Filing. After an action has been designated as a mandatory 
complex business case or assigned to a Business Court judge under Rule 
2.1 of the General Rules of Practice, the Business Court judge to whom 
the action is assigned will preside over all motions and proceedings 
in the action, unless and until an order has been entered under N-G- 
Gen-Stat-N.C.G.S. § 7A-45.4(e) ordering that the case not be designated 
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a mandatory complex business case or the Chief Justice of the Supreme 
Court of North Carolina revokes approval of the designation. 


7.2. Form. At metions-mustbe-madeinelectronie form and 
740}-All motions must be double-spaced with a margin of at least one 
inch at the right, left, top, and bottom of each page, and use at least a 
12-point proportional font. All motions must be submitted as a PDF file. 
All motions must be accompanied by a brief (except for those motions 
listed in BCR 7.10). Each motion must be set out in a separate docu- 
ment. A motion unaccompanied by a required brief may, in the discre- 
tion of the Court, be summarily denied. This rule does not apply to oral 
motions made at trial or as otherwise provided in the Ritesthese rules. 




















7.3. Consultation. All motions, except those made pursuant to 
Rules 12, 55, 56, 59, 60, or 65 of the Rules of Civil Procedure, must reflect 
consultation with and the position of opposing counsel or any pro se par- 
ties. The motion must state whether any party intends to file a response. 


7.4. Motions decided on papers and-briefswithout a hearing. 
The Court may rule on a motion without a hearing. Special consider- 
ations thought by counsel sufficient to warrant a hearing or oral argu- 
ment may be brought to the Court’s attention in the motion or response. 











7.5. Supporting materials and citations. This rule applies to 
all motions and briefs filed with the Court. 








All materials, including affidavits, on which a motion or brief 
relies must be filed with the motion or supperting-brief. Materials that 
have been filed previously need not be re-fitedrefiled, but the filing party 
should use-specifie references, using the form ECF No. _ cite to the 
docket location of the previously filed raaterials 46-aid the-Courk In 
selecting materials to be filed, parties should attempt to limit the use 
of voluminous materials. If service of process is at issue in any motion, 
proof of service must be submitted in support of the motion. 





The filing party must include an index at the front of the materials. 
The index should assign a number or letter to each exhibit and should 
describe the exhibit with sufficient detail to allow the Court to under- 
stand the exhibit’s contents. 


When a brief refers to a publicly available document, the brief 
may contain a hyperlink to or URL address for the document in lieu of 
attaching the document as an exhibit. The filing party is responsible for 
keeping or archiving a copy of the document referenced by hyperlink or 
URL address. 
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When a motion or brief refers to any supporting material, the 
motion or brief must include a pinpoint citation to the relevant page of 
the supporting material whenever possible. Unless the circumstances 
dictate otherwise, only the cited page(s) should be filed with the Court 
in the manner described above. 


Ifa motion or brief cites a decision that is published only in sources 
other than the West Federal Reporter System, Lexis System, commonly 
used electronic databases such as Westlaw or LexisNexis, or-the official 
North Carolina reporters, or decisions of the Court listed on its website 
as opinions, then the motion or brief must attach a copy of the decision. 





7.6. Responsive briefs. A party that opposes a motion may 
file a responsive brief within twenty days of service of the support- 
ing brief. This period is thirty days after service for responses to 
summary judgment motions and for responses to opening briefs in 
administrative appeals. If a party fails to file a response within the 
time required by this rule, the motion will be considered and decided 
as an uncontested motion. 


If a motion has been filed without a brief before a case is desig- 
nated as a mandatory complex business case, then the time period to 
file a responsive brief begins running only when the moving party files 
a supporting brief in the Court. A motion filed without a brief before a 
case is designated as a mandatory complex business case will not be 
considered by the Court unless and until the moving party files a sup- 
porting brief with the Court. 


7.7. Reply briefs. Unless otherwise prohibited, a reply brief may 
be filed within ten days of service of a responsive brief. A reply brief 
must be limited to discussion of matters newly raised in the responsive 
brief. The Court retains discretion to strike any reply brief that violates 
this rule. 


7.8. Length and format. Briefs in support of and in response to 
motions-mustbe-deubte-spacec-and cannot exceed 7,500 words, except 
as provided in RtteBCR 10.9(c). Reply briefs must also be double-spaced 
and cannot exceed 3,750 words. These word limits include footnotes and 
endnotes but do not include the case caption, any index, table of contents, 
or table of authorities, signature blocks, or any required certificates. 


A party may request the Court to expand these limits but must 
make the request no later than five days before the deadline for filing the 
brief. Word limits will be expanded only upon a convincing showing of 
the need for a longer brief. 
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Each brief must include a certificate by the attorney or party that 
the brief complies with this rule. Counsel or pro se parties may rely 
on the word count of a word-processing system used to prepare the brief. 


In the absence of a Geurtcourt order, all parties who are jointly 
represented by any law firm must join together in a single brief. That 
single brief may not exceed the length limits in this rule. 


All briefs must wse-a+2-peintpropertional fentancd-one-ineh 


marginsbe double-spaced with a margin of at least one inch at the right, 
left, top, and bottom of each page, and use at least a 12-point propor- 


tional font. All briefs must be submitted as a PDF file. 








7.9. Suggestion of subsequently decided authority. In con- 
nection with a pending motion, a party may file a suggestion of subse- 
quently decided authority after briefing has closed. The suggestion must 
contain the citation to the authority and, if the authority is not available 
on an electronic database, a copy of the authority. The suggestion may 
contain a brief explanation, not to exceed ene-hundred1l00 words, that 
describes the relevance of the authority to the pending motion. Any party 
may file a response to a suggestion of subsequently decided authority. 
The response may not exceed enehtrdred100 words and must be filed 
within five days of service of the suggestion. 


7.10. Motions that do not require briefs. Briefs are not 
required for the following motions: 


(a) for an extension of time, provided that the motion is 
filed prior to the expiration of the time to be extended; 


(b) to continue a pretrial conference, hearing, or trial of 
an action; 


(c) to add parties; 


(d) consent motions, unless otherwise ordered by the 
Court; 


(e) to approve fees for receivers, special masters, refer- 
ees, or court appointed experts or professionals; 


(f) for substitution of parties; 
(g) to stay proceedings to enforce a judgment; 


(h) to modify the case-management process pursuant 
to RuteBCR 9.1(a), provided that the motion is filed 
prior to the expiration of the case-management dead- 
line sought to be extended; 


(i) for entry of default; 
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(j) for pro hac vice admission; and 

(k) motions in limine complying with RuteBCR 12.9. 

() to seal confidential information (except as provided 
by BCR 5.3). 


These motions must state the grounds for the relief sought, includ- 
ing any necessary supporting materials, and must be accompanied by a 
proposed order. 





7.11. Late filings. Absent a showing of excusable neglect or 
as otherwise ordered by the Court, the failure to timely file a brief 
or supporting material waives a party’s right to file the brief or support- 
ing material. 


7.12. Motions decided without live testimony. Unless the 
Court orders otherwise, a hearing on a motion, including an emergency 
motion, will not involve live testimony. A party who desires to present 
live testimony must file a motion for permission to present that testi- 
mony. In the absence of exigent circumstances, the motion must be filed 
promptly after receiving notice of the hearing and may not exceed 500 
words. After the motion is filed, the Court will either €a}(i) issue an 
order that requests a response, €b}(ii) deny the motion, or €e)(iii) issue 
an order with further instructions. The opposing party is not required to 
file a response unless ordered by the Court. If the Court elects to con- 
duct a telephone conference on the motion, then the Court may decide 
the motion during the conference. 


7.13. Emergency motions prior to designation. 


(a) Actions in which a Notice of Designation was filed 
when the action was initiated. If a party seeks to 
have an emergency motion heard in the Court, the party 
should contact the Chief Justice of the Supreme Court 
of North Carolina promptly after filing the Notice of 
Designation and request expedited designation of 
the case as a mandatory complex business case. The 
party should also promptly contact the Court’s Trial 
Court Coordinator and advise that the party seeks to 
have an emergency motion heard in the Court. 


(b) Actions subsequently designated as mandatory 
complex business cases. If a party has filed an 
emergency motion in an action before a Notice of 
Designation has been filed, and the action is later 
designated as a mandatory complex business case 
or assigned to a Business Court judge under Rule 2.1 


(c) 
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of the General Rules of Practice, then the emergency 
motion will be heard by the Business Court judge to 
whom the action has been assigned as provided by 
N-G-Gen-Stat-N.C.G.S. § 7A-45.4(e). If, however, the 
emergency motion is heard by a non-Business Court 
judge prior to designation or assignment, then, bar- 
ring exceptional circumstances, the Business Court 
judge will defer to the judge who heard the motion. 


Briefing. When a party moves for emergency relief 
under RwleBCR 7.13(a) or (b), the Court will, if prac- 
ticable, establish a briefing schedule for the motion. A 
party that moves for emergency relief under RuleBCR 
7.13(a) must file a supporting brief that complies with 
the Rulesthese rules. The Court’s briefing schedule for 
a RwleBCR 7.13(a) motion will establish deadlines 
for a response and, in the Court’s discretion, a reply. 


Unless the Court orders otherwise, the length 
restrictions in RuleBCR 7.8 apply to all briefs filed 
under this rule. 


7.14. Amicus briefs. 





(a) 


When permitted. An amicus curiae may file a brief 





(b) 


only with leave of the Court. 





Motion for leave. A motion for leave to file an amicus 





(c) 


brief must state the nature of the movant’s interest, the 
issues that the amicus brief would address, the mov- 
ant’s position on those issues, and the reasons that an 
amicus brief would aid the Court. The motion must 
also_attach the proposed amicus brief. The Court 
will generally rule on the motion without a response 
or argument. 


Deadline for filing. A motion for leave to file an 























(d) 


amicus brief must be filed no later than the deadline 
for the brief of the party supported. 








Method of filing. The motion and proposed amicus 





(e) 


brief must be filed consistent with BCR 3. 





Contents, length, and form. An amicus brief may 





not exceed 3,750 words and must comply with all other 
aspects of BCR 7.8. The brief must also state whether 
(i) a party’s counsel authored the brief, (ii) a party or 
party’s counsel paid for the preparation of the brief, 
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and (iii) anyone other than the amicus curiae paid for 
the brief and, if so, their identities. 











(f) Response. A party must obtain leave to file a sepa- 
rate response to an amicus brief. If the Court pro- 
vides leave, the response must be limited to points 
and_authorities presented in the amicus brief. The 
response may not exceed 3,750 words. An amicus cur- 
iae may not file a reply brief. 

















(g) Oral argument. An amicus curiae may not partici- 
pate in oral argument without leave of the Court. 
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Rule 8. Presentation Technology 


8.1. Electronic presentations favored. The Court encourages 
electronic presentations, but only if the presentation meaningfully aids 
the Court’s understanding of key issues. Counsel should limit the use 
of paper handouts at Geurtcourt proceedings. Any paper handout that 
a party provides to the Court must also be provided to all parties, the 
court reporter, and the law clerk. 


8.2. Courtroom technology. Parties may bring their own elec- 
tronic technology, including hardware, for presentation to the Court 
or may use the systems available in each Business Court courtroom. 
Parties are responsible for consulting in advance with courthouse per- 
sonnel about security, power, and other logistics associated with the use 
of any external hardware. Counsel who plan to use the available court- 
room technology must be familiar with that technology and must follow 
any rules established by the Court associated with that technology’s use. 


Rule 9. Case Management 
9.1. Case Management Meeting. 


(a) General principles. The case-management process 
described in this rule should be applied in a flexible, 
case-specific fashion. Fre-RtutesThese rules have been 
designed to encourage parties to identify and to imple- 
ment the case-management techniques—including 
novel and creative ideas—that are most likely to sup- 
port the efficient resolution of the case. 


(b) 


(c) 
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Timing. No later than sixty days after the designation 
of an action as a mandatory complex business case or 
assignment to a Business Court judge pursuant to Rule 
2.1 of the General Rules of Practice, counsel must par- 
ticipate in a Case Management Meeting. The filing of an 
opposition to a Notice of Designation does not, absent a 
Ceurtcourt order, stay or alter this rule’s requirements. 
Counsel for the first named plaintiff is responsible for 
contacting other counsel and scheduling the meeting. 


A party may, by motion, request that the Court 
alter the process or schedule for the Case Management 
Meeting and Case Management Report. The motion 
must be supported by good cause, be filed as promptly 
as possible, and identify the reasons for the requested 
change. Any opposition to a motion filed under this 
rule must be filed within five days of service of the 
motion. The Court may schedule a status conference 
in advance of the Case Management Meeting if circum- 
stances warrant. 


Topics. Unless the Court orders otherwise, the Case 
Management Meeting must cover at least the follow- 
ing subjects: 


(1) any initial motions that any party might file and 
whether certain issues might be presented to the 
Court for early resolution; 


(2) the discovery topics described in RwteBCR 10.3 
through 10.8; 

(3) aproposed deadline for amending pleadings and/ 
or adding parties; 

(4) aproposed deadline for filing dispositive motions; 

(5) aproposed trial date; 

(6) whether a protective order is needed; 

(7) whether any law other than North Carolina law 


might govern aspects of the case; and, if so, what 
law and which aspects of the case; 


(8) the parties’ views on the timing of mediation, 
including any plans for early mediation, a media- 
tion deadline, and any agreed-upon mediator(s); 


(9) whether periodic Case Management Conferences 
with the Court would be beneficial and, if so, the 
proposed frequency of those conferences; 
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(10) whether the Case Management Conference should 
be transcribed; 


(11) whether any matter(s) might be appropriate for a 
referee; and 


(12) whether client attendance at the Case Management 
Conference would be beneficial. 


Ultimately, the parties should discuss any mat- 
ter that is significant to case management. The parties 
should review the template Case Management Report in 
Appendix 2 to the Rutesthese rules for further guidance 
about the Case Management Meeting. The template 
does not limit further topics that might be considered 
as appropriate to achieve an efficient and orderly dis- 
position in light of the particular circumstances of an 
individual case. 


(d) Discovery management. Fre-RutesThese rules envi- 
sion a full discussion at the Case Management Meeting 
of the discovery issues described in RuleBCR 10.3 
through 10.8. If, because of the circumstances of the 
case, the parties need additional time after the Case 
Management Meeting to complete their discussion of 
discovery, then the parties should arrange to have a 
second meeting on any discovery issues that remain to 
be discussed. The second meeting should be held as 
soon as is practicable, but in no event later than thirty 
days after the Case Management Meeting. 


9.2. Case Management Report. The parties must jointly file a 
Case Management Report no later than the fifteenth day after the Case 
Management Meeting begins. The template Case Management Report in 
Appendix 2 to the-Rttesthese rules provides guidance for how to struc- 
ture the report. Counsel for the first named plaintiff is responsible for 
circulating an initial draft of the report, for incorporating into the report 
the views of all other counsel, and for finalizing and filing the report. 
The report should state whether the parties have completed their dis- 
cussion of the discovery topics described in RuteBCR 10.3 through 10.8 
and, if they have not, the issues that remain to be discussed and the 
likely date on which a second discovery meeting will occur. If the par- 
ties participate in a second discovery meeting, then the parties must file 
a supplement to the Case Management Report within ten days of the 
second discovery meeting. 


A party that is not served with process until after the Case 
Management Meeting may file a supplement to the Case Management 
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Report if the Court has not already issued a Case Management Order. A 
supplement must be filed within ten days of when a party makes its first 
appearance in the case. 


9.3. Case Management Conference. The Court retains discre- 
tion about when and whether to convene a Case Management Conference 
and whether more than one conference is needed. The Court may require 
representatives of each party, in addition to counsel, to attend any Case 
Management Conference. The Court will issue a notice of the confer- 
ence in accordance with RuteBCR 6.1. The notice will indicate whether 
a representative of each party will be required to attend. The Court will 
conduct the conference in accordance with RuteBCR 6.2. 


Unless it orders otherwise, the Court will not hear substantive 
motions at a Case Management Conference. The conference will not be 
transcribed unless a party arranges for a reporter to transcribe the pro- 
ceedings or unless the Court orders otherwise. 


9.4. Case Management Order. The Court will issue a Case 
Management Order. The order will address the issues developed in the 
Case Management Report and/or Case Management Conference, as 
well as any other issues that the Court deems appropriate. Any party 
may move to modify the terms of the Case Management Order on a 
showing of good cause, but may do so only after consultation with all 
other parties. 


Rule 10. Discovery 


10.1. General principles. The parties should cooperate to 
ensure that discovery is conducted efficiently. Courtesy and cooperation 
among counsel advances, rather than hinders, zealous representation. 


10.2. Document preservation. As soon as practicable, but no 
later than seven days before the Case Management Meeting described in 
RuleBCR 9.1, counsel must discuss with their clients: 


(a) which custodians might have discoverable electroni- 
cally stored information (ESD; 


(b) the sources and location of potentially discoverable 
ESI; 

(c) the duty to preserve potentially discoverable materi- 
als; and 


(d) the logistics, burden, and expense of preserving and 
collecting those materials. 
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These requirements do not supplant any substantive preservation 
obligations that might be established by other sources of law. 


10.3. Discovery management. Counsel are required, if possible, 
to fully discuss discovery management at the Case Management Meeting. 
As stated in RwteBCR 9.1¢e)(d), the parties may conduct a second meet- 
ing, no later than thirty days after the Case Management Meeting, to 
complete their discussion of discovery management. The topics to be 
discussed include those found in RwteBCR 10.3 through 10.8. 


Overall, RtteBCR 10.3 through 10.8 are designed for the parties 
to set expectations, with reasonable specificity, about what information 
each party seeks and about how that information will be retrieved and 
produced. The parties should discuss at least the following topics: 


(a) Proportionality. Counsel should discuss the scope of 
discovery, taking into account the needs of the case, 
the amount in controversy, limitations on the parties’ 
resources, the burden and expense of the expected dis- 
covery compared with its likely benefit, the importance 
of the issues at stake in the litigation, and the impor- 
tance of the discovery for the adjudication of the merits 
of the case. 


(b) Phased discovery. Counsel should consider whether 
phased discovery is appropriate and, if so, discuss pro- 
posals for specific phases. 


(c) ESI. Counsel should prepare an ESI protocol—an 
agreement between the parties for the identification, 
preservation, collection, and production of ESI. The 
ESI protocol will vary on a case by case basis, but the 
discussion about ESI should include at least the follow- 
ing subjects: 


(1) the specific sources, location, and estimated vol- 
ume of ESI; 


(2) whether ESI should be searched on a custodian 
by custodian basis and, if so, €a)(i) the identity 
and number of the custodians whose ESI will be 
searched, and €b)(ii) search parameters; 


(3) a method for designating documents as 
confidential; 


(4) plans and schedules for any rolling production; 
(5) deduplication of data; 
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(6) whether any device(s) need to be forensically exam- 
ined and, if so, a protocol for the examination(s); 


(7) the production format of documents; 
(8) the fields of metadata to be produced; and 


(9) how data produced will be transmitted to other 
parties (e.g., in read-only media; segregated by 
source; encrypted or password protected). 


Counsel should jointly prepare a written dis- 
covery protocol promptly after they complete their 
discovery-management discussions. The discovery pro- 
tocol should not be filed with the Court unless other- 
wise ordered. 


10.4. Presumptive limits. 


(a) 


(b) 


Discovery period. Fre-RutesThese rules do not dis- 
courage the parties from beginning discovery before 
entry of the Case Management Order, but the pre- 
sumptive discovery period, including both fact and 
expert discovery, is seven months from the date of the 
Case Management Order. That period may be length- 
ened or shortened in consideration of the claims and 
defenses of any particular case, but any significantly 
longer discovery period will require good cause. 


Each party is responsible for ensuring that it 
can complete discovery within the time period in 
the Case Management Order. In particular, inter- 
rogatories, requests for production, and requests 
for admission should be served early enough that 
answers and responses will be due before the dis- 
covery deadline ends. 


Absent extraordinary cause, a motion that seeks 
to extend the discovery period or to take discovery 
beyond the limits in the Case Management Order must 
be made before the discovery deadline. The motion 
must explain the good cause that justifies the relief 
sought. The motion must also demonstrate that the 
parties have pursued discovery diligently. 


Written discovery. Unless otherwise permitted by 
the Court, a party may serve no more than twenty- 
five interrogatories on each party. Each subpart of 
an interrogatory counts as a separate interrogatory 
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for purposes of this limit. The same limit applies to 
requests for admission. 


(c) Depositions. A party may take no more than twelve 
fact depositions in the absence of an order by the 
Court. For purposes of counting depositions taken by 
any party, for depositions conducted pursuant to Rule 
30(b)(6)_of the Rules of Civil Procedure, each period 
of seven hours of testimony will count as a single 
deposition, regardless of the number of designees pre- 
sented during that seven-hour period. 





(d) Agreement, reduction, and modification of limits. 
The Court encourages the parties to agree, where 
appropriate, on reductions to the presumptive limits 
stated above. The presumptive limits will be increased 
only upon a showing of good cause. 


If the parties agree to conduct discovery after 
the discovery deadline, but the parties do not seek an 
order that allows the discovery, then the Court will not 
entertain a motion to compel or a motion for sanctions 
in connection with that discovery. 


10.5. Privilege logs. 


(a) Purpose. This rule supplements Rule 26(b)(5) of the 
Rules of Civil Procedure. 


(b) Form. Parties are encouraged to agree on the form of 
privilege logs and on the date on which privilege logs 
will be served. The parties should select a format that 
limits unnecessary expense and burden of produc- 
ing a privilege log. Each privilege log should be orga- 
nized in a manner that facilitates a discussion among 
counsel on whether documents contain privileged or 
work-product material. The parties should discuss 
specifically €9G) whether particular categories of 
documents—such as any attorney-client privileged 
communications or attorney work-product material 
generated after the action began, or communications 
on a certain subject—should be omitted from privi- 
lege logs;, and €2)Gi) whether entries in the privilege 
log should be arranged by topic or category. 

10.6. Agreements to prevent privilege and work-product 


waiver. The Court encourages the parties to agree to an order that pro- 
vides for the non-waiver of the attorney-client privilege or work-product 
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protection in the event that privileged or work-product material is inad- 
vertently produced. 


10.7. Depositions. 


(a) 


(b) 


(c) 


Time limits. Unless the parties agree otherwise, a 
deposition is limited to seven hours of on-the-record 
time. The Court may extend any seven-hour period for 
good cause. 


Conduct. 


(1) 
(2) 


(3) 


(4) 


(5) 


Counsel should cooperate to schedule depositions. 


Counsel must not direct a witness to refrain from 
answering a question unless one or more of the 
following three situations applies: (ij) counsel 
objects to the question on the ground that the 
answer is protected by a privilege or another 
discovery immunity, (ii) counsel proceeds imme- 
diately to seek relief under Rules 26(c) or 37(d) 
of the Rules of Civil Procedure, or (iii) counsel 
objects to a question that seeks information in 
contravention of a Court-orderedcourt-ordered 
limitation on discovery. 


Objections should be succinct and state only the 
basis for the objection. The Court does not toler- 
ate speaking objections. 


Counsel and any witness may not engage in pri- 
vate, off the record conferences while a ques- 
tion is pending, except to decide whether to 
assert a privilege, discovery immunity, or Cewrt- 
erderedcourt-ordered limitation on discovery. 


The Court may impose an appropriate sanction, 
including the reasonable atterneyattormey’s fees 
incurred by any party, based on conduct that 
impedes, delays, or frustrates the fair examina- 
tion of a deponent. 


Exhibits. 


(1) 


(2) 


A copy of any document shown to a deponent 
must be provided to counsel for each party either 
before the deposition starts or at the same time 
that the document is given to the deponent. 


Deposition exhibits should be numbered consec- 
utively throughout discovery without restarting 
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numbers by the deposition being taken or by the 
party that introduces the exhibit. When there is 
the potential for simultaneous depositions, the 
parties should allocate a range of potential exhibit 
numbers among the parties. To the extent prac- 
tical, once assigned an exhibit number, a docu- 
ment utilized during a deposition should retain 
that deposition exhibit number in all subsequent 
discovery. 


(d) Depositions under Rule 30(b)(6)-depesitions_of 





the Rules of Civil Procedure. 











2) 


(43) 


(54) 


6) 


After a party serves a deposition notice under 





Rule 30(b)(6) depesitien-netiee_of the Rules of 
Civil Procedure, the organization to which the 
notice is issued should present any objections to 
the noticing party within a reasonable time of ser- 
vice and sufficiently in advance of the deposition. 


Counsel for the noticing party and for the organi- 
zation to which the notice was issued must then 
meet and confer in good faith to resolve any dis- 
putes over the topics for the deposition. 


If the parties cannot agree, then the dispute will 
be resolved under the procedures described in 
RuleBCR 10.9. 


The parties should also discuss and attempt to 
agree on whether a deponent under Rule 30(b)(6) 
deporent_of the Rules of Civil Procedure may be 
asked questions about the deponent’s personal 
knowledge. Absent an agreement to the contrary, 
any deposition of a designee under Rule 30(b)(6) 
designee_of the Rules of Civil Procedure in his 
or her individual capacity should be taken sepa- 
rately from the deposition under Rule 30(b)(6) 
deposition_of the Rules of Civil Procedure. 


See RuteBCR 10.4(c) for the manner of count- 
ing depositions taken under Rule 30(b)(6) of the 
Rules of Civil Procedure. 
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10.8. Expert discovery. 


(a) Procedures. The parties must attempt to agree on 
procedures that will govern expert discovery including 
any limits on the number of experts and/or the number 
of expert depositions. In the absence of agreement, 
the Case Management Report should list the parties’ 
respective positions on expert discovery. The parties 
may elect to exchange disclosures only, or they may 
elect to exchange reports in addition to or instead of 
disclosures. The procedures may include, but are not 
limited to, the following: 


(1) Expert reports. If the parties elect to exchange 
expert reports as allowed by Rule 26(b)(4) of 
the Rules of Civil Procedure, then the parties 
are encouraged to agree that the name of each 
expert, the subject matter on which the expert 
is expected to testify, and the expert’s qualifica- 
tions be exchanged thirty days prior to service of 
the report. 


(2) Timing and manner of disclosure. If the par- 
ties elect not to exchange expert reports, then 
they are still encouraged to agree on a schedule 
for exchange of expert information in the form of 
expert disclosures. In the absence of an agree- 
ment, the Court will establish a sequence in the 
Case Management Order. 


(3) Facts and data considered by the witness. 
The parties should attempt to agree on whether 
and when they will provide copies of previously 
unproduced materials that an expert witness 
considers in forming his or her opinion. 


(b) Expert depositions. Unless the parties agree oth- 
erwise, each expert witness may be deposed by a 
party adverse to the party designating the expert. The 
expert witness is only subject to a single deposition at 
which all adverse parties may appear. 


10.9. Discovery motions. 


(a) Application. This rule applies to motions under 
Rules 26 through 37 and Rule 45 of the Rules of Civil 
Procedure. References to “party” or “parties” in this 
rule include non-parties subject to subpoena under 
Rule 45 of the Rules of Civil Procedure. 
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(b) Pre-filing requirements. 


(1) Felephoni Hati ve idi 
Business—Court_judgeSummary of dispute. 
Before a—party—filesfiling a motion related to 
discovery, a party must engage in a thorough, 
good-faith attempt to resolve or narrow the dis- 
pute. If the dispute remains unresolved, then 











the party sisie aso ae Gece RS 





judge -about fe ope To shite this ene 
enee,_a-_partyseeking relief must e-mail a sum- 
mary of the dispute to the judicial assistant and 
law clerk for the presiding Business Court judge 
and to opposing counsel. The summary may not 
exceed seven -hundred700 words; the certificate 
described in RtteBCR 10.9(b)(2) does not count 
against this limit. Any other party may submit a 
response to the summary; the response may not 
exceed seven-hundred700 words (excluding the 
response to the certificate) and must be e mailed 
to the judicial assistant and_law clerk for the 
presiding Business Court judge and to_ opposing 
counsel within seven calendar days of when the 
initial summary was e-mailed. Word limits are to 
be calculated in accordance with RuteBCR 7.8. No 
replies are allowed. 






































Conhe cee then the Court may_decidethe-par- 
ties’ dispute during the conference. 


(2) Certification of good-faith effort to resolve 
the dispute. Wher-aparty requests-a telephonic 
eonferenceA_dispute summary under RuteBCR 
10.9(b)(1);+he-party—must—atse—submit—te—the 
Ceurtmust_include a certification that, after 
personal consultation and diligent attempts to 
resolve differences, the parties could not resolve 
the dispute. The certificate must state the date(s) 
of the conference, which attorneys participated, 








(c) 


(d) 
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and the specific results achieved. The certificate 
shewtdmust say, if applicable, whether the par- 
ties discussed cost-shifting, proportionality, or 
alternative discovery methods that might resolve 
the dispute. This certificate may not exceed three 
hundred300 words-and should statefacts—with- 
out-argument._The response by any other party 
under BCR 10.9(b)(1) may include _a response, 
not to exceed 200 words, to the substance of 
the certificate. 


(83) Telephone conference among counsel and 
the presiding Business Court judge. After the 
summary, certificate, and_any response(s) are 
submitted, the Court may schedule a telephone 
conference with counsel to discuss the dispute, 
order the parties to file a motion and brief regard- 
ing the dispute or provide additional materials, 
or issue an order that decides the issues raised 
or that provides the parties with further instruc- 
tions. If the Court elects to conduct a telephone 
conference, the Court may decide the parties’ 
dispute during the conference. 












































Briefs on discovery motions. If, after the Court con- 
ducts a telephonictelephone conference deseribedin 
section (b}Cbunder BCR 10.9(b)(3), the parties still 
cannot resolve their dispute or if the Court declines to 
rule on the dispute, then a party may file a discovery 
motion. The requirements of RtteBCR 7 apply to any 
such motion, except that: €)G) the Court may modify 
the briefing schedule and limits on briefs in its instruc- 
tions after the RwteBCR 10.9(b)G5(8) consultation 
conference;, @)(ii) unless the Court orders otherwise, 
the supporting brief and any responsive brief may 
each not exceed 3,750 words_unless the Court orders 
otherwise;, and €8}(iii) reply briefs will only be permit- 
ted if the Court requests on its own initiative or grants 
a moving party leave to file a reply upon a showing of 
good cause. 














Cost-shifting requests. If a party contends that 
cost shifting is warranted as to any discovery sought, 
then the party’s brief should address estimated costs 
of responding to the requests and the proportionality 
of the discovery sought. Counsel’s estimate must have 
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a reasoned factual basis, and the Court may require 
that any such basis be demonstrated by affidavit. 


(e) Depositions. This rule does not preclude parties from 
seeking an immediate tetephone-ruling by telephone 
from the Court on any dispute that arises during 
a deposition that justifies such a conference with 
the Court. 


Rule 11. Mediation 


11.1. Mandatory mediation. All mandatory complex business 
cases and cases assigned to a Business Court judge pursuant to Rule 
2.1 of the General Rules of Practice are subject to the Revised Rules 
Implementing Statewide Mediated Settlement Conferences and Other 
Settlement Procedures in Superior Court Civil Actions. Although-the 
these statewide mediation rules require participation in a mediation 
utilizing a certified mediator unless the Court orders otherwise on a 
showing of good cause, the parties may engage in multiple mediated 
settlement conferences before the same or different mediators. 





11.2. Selection and appointment of mediator. The parties 
should attempt to reach-agreement-on-amediatorselect_a mediator by 
agreement. The Case Management Report should contain either the par- 
ties’ agreement or, in the absence of an agreement, each party’s nominee 
of a certified mediator for Gourt-appointment by the Court. If all parties 
cannot agree on a mediator, then the Court will appoint a mediator from 
the list of certified mediators maintained by the North Carolina Dispute 
Resolution Commission. 


11.3. Report of mediator. Within ten days of the conclusion 
of the mediation, the mediator must mail or e-mail a copy of his or her 
report to the Court, in addition to filing the report with the Clerk of 
Superior Court in the county of venue. 


11.4. Notification of settlement. The parties are encouraged 
to keep the Court apprised of the status of settlement negotiations 
and should notify the Court promptly when the parties have reached 
a settlement. 


ok k *k 


Rule 12. Pretrial and Trial 


12.1. Case-specific pretrial and trial management. The Court 
may modify the deadlines and requirements in this rule as the circum- 
stances of each case dictate. 
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12.2. Trial date. The Court will establish a trial date for every 
case. The Court may establish that date in the Case Management Order 
or otherwise. The Court ordinarily will not set a trial to begin fewer than 
sixty days after the Court issues a ruling on any post-discovery disposi- 
tive motions. 


Trial dates should be considered peremptory settings. Any party 
who foresees a potential conflict with a trial date should advise the 
Court no later than fourteen days after being notified of the trial date. In 
addition, after the Court sets a trial date, counsel of record should avoid 
setting any other matter for trial that would conflict with the trial date. 
Absent extraordinary and unanticipated events, the Court will not con- 
sider any continuance because of conflicts of which it was not advised 
in conformity with this rule. 


12.3. Pretrial process. The following chart sets forth standard 
pretrial activity with presumptive deadlines.As-statedin Rute 42-4, the 


Court may modifyany-or-alt of these deadines and requirements as the 
circumstances ina caseictate: 








Trial exhibits (or a list of exhibits 
identified by batesBates number 
45 days before pretrial hearing if the exhibits were exchanged 

in discovery) and witness lists 
served on opposing parties 





Deposition designations served 


30 days before pretrial hearing Gnguposine pariies 





Pretrial attorney conference 


Deposition counter-designations 
and objections to deposition 
designations served on opposing 


21 days before pretrial hearing parties 


Supplemental trial exhibit and 
witness lists served on opposing 
parties 


Objections to trial exhibits served 
on opposing parties 





17 days before pretrial hearing 





Motions in limine and briefs in 


support, if any, filed and served 
14 days before pretrial hearing 
Proposed pretrial order filed and 


served 
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Responses to motions in limine 


7 days before pretrial hearing Mie rendien ea 





No later than 14 days before trial | Pretrial hearing 





Trial brief, if any, filed and served 


Proposed jury instructions filed 
and served 


7 days before trial Proposed findings of fact and 
conclusions of law, if necessary, 
filed and served 


Submit joint statement of any 
stipulated facts 














12.4. Pretrial attorney conference. Counsel are responsible 
for conducting a pretrial conference. At the conference, the parties 
should discuss the items listed in the Court’s form pretrial order. Lead 
trial counsel (and local counsel, if different) for each party must partici- 
pate in the conference. The conference may be an in-person conference 
or conducted through remote means. 


12.5. Proposed pretrial order. Counsel are responsible for 
preparing a proposed pretrial order. Appendix 5 to the -Rutesthese rules 
contains a template-proposed _pretriat orderProposed Pretrial Order 
template. The parties are encouraged to use the form order to prepare 
their own order but may also deviate from the form order as the nature 
of the case dictates. The proposed order should generally include the 
following items: 





(a) stipulations about the Court’s jurisdiction over 
the parties and the designation and proper joinder 
of parties; 


(b) alist of trial exhibits (other than exhibits that might 
be used for rebuttal or impeachment) and any objec- 
tions to those exhibits; 


(c) the timing and manner of the exchange of demonstra- 
tive exhibits or any proposed exhibits not produced 
in discovery including whether demonstrative exhib- 
its will be used in opening statements; 


(d) a list of trial witnesses, including witnesses whose 
testimony will be presented by deposition; 


(e) alist of outstanding motions and motions that might 
be filed before or during trial; 
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(f) a list of issues to be tried, noting (if needed) which 
issues will be decided by the jury and which will be 
decided by the Court; 


(g) the technology that the parties intend to use, includ- 
ing whether that technology will be provided by the 
Court or by the parties; 


(h) whether the parties desire to use real-time court 
reporting and, if so, how the parties will apportion 
the costs of that reporting; 


(i) any case-specific issues or accommodations needed 
for trial, such as use of interpreters, use of jury ques- 
tionnaires, or measures to be employed to protect 
information that might merit protection under Rule 
26(c)(vii) of the Rules of Civil Procedure; 


(j) a statement that all witnesses are available and the 
case is trial ready; 


(k) an estimate of the trial’s length; and 


(1) acertification that the parties meaningfully discussed 
the possibility and potential terms of settlement 
at the pretrial attorney conference. 


12.6. Deposition designations. If a party desires to present 
deposition testimony at trial, then the party must designate that tes- 
timony by page and line number of the deposition transcript. A party 
served with deposition designations may serve objections and counter- 
designations; the objecting party must identify a basis for each objection. 


All designations, counter-designations, and objections should be 
exhibits to the proposed pretrial order. In addition, the party that desig- 
nates deposition testimony to which another party objects must provide 
the presiding judge with a chart in Microsoft Word format that lists €}G) 
the testimony offered to which another party objects, €6}(ii) the object- 
ing party, €e}(iii) the basis for the objection, and €d}(iv) a blank line on 
which the presiding judge can write his or her ruling. 


12.7. Pretrial hearing. The Court will conduct a pretrial hearing 
no later than fourteen days before trial. Lead counsel (and local counsel, 
if different) for each party must attend the hearing in person. The Court 
may order a party with final settlement authority to attend the pretrial 
hearing, but no party will be required to attend unless ordered by the 
Court. The pretrial hearing may include any matter that the Court deems 
relevant to the trial’s administration, including but not limited to: 
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(a) a discussion of the items in the proposed pretrial 
order; 


(b) argument and ruling on any pending motions and 
objections, including objections to exhibits and 
deposition designations included in the proposed 
pretrial order; 


(c) the resolution of any disagreement about the issues 
to be tried; 


(d) unique jury issues, such as preliminary substan- 
tive jury instructions, juror questionnaires, or jury 
sequestration; 


(e) the use of technology; 


(f) the need for measures to protect information under 
Rule 26(c)(vii) of the Rules of Civil Procedure; and 


(g) whether any further consideration of settlement is 
appropriate. 


12.8. Final pretrial order. The Court will enter a final pretrial 
order. 


12.9. Motions in limine. BriefsUnless the Court orders other- 
wise, briefs regarding motions in limine are not required if the grounds 
for the motion are evidenced by the motion itself. Opening and response 
briefs may not exceed 3,750 words. Reply briefs will only be permit- 
ted in exceptional circumstances with the Court’s permission or at the 
request of the Court. The Court may elect to withhold its ruling on a 
motion in limine until trial, and any ruling the Court may elect to make 
on a motion in limine prior to trial is subject to modification during the 
course of the trial. 





12.10. Jury instructions. 


(a) Timing. When filing proposed jury instructions, a 
party must also e-mail a copy of the proposed jury 
instructions in Microsoft Word format to the judicial 
assistant for the presiding Business Court judge. 


(b) Issues. In addition to the form as provided below, 
the jury instructions must state the proposed issues 
to be submitted to the jury. 


(c) Form. 


(1) Every instruction should cite to relevant 
authority, including but not limited to the North 
Carolina Pattern Jury Instructions. 
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(2) Each party should file two different copies of 
its proposed instructions: one copy with the 
citations to authority, and one copy without 
those citations. 


(3) Proposed instructions should contain an index 
that lists the instruction number and title for 
each proposed instruction. 


(4) Each proposed instruction should be on its own 
separate page, should be printed at the top of 
the page, and should receive its own number. 
The proposed instructions should be consecu- 
tively numbered. 


(5) If the parties propose a pattern jury instruc- 
tion without modification to that instruction, 
then the parties may simply refer to the instruc- 
tion number. If the parties propose a pattern 
instruction with any modification, then the par- 
ties should clearly identify that modification. 


(d) Preliminary instructions. The parties may further 
propose that the Court provide the jury preliminary 
instructions prior to the presentation of the evidence. 
In that event, the parties must provide the proposed 
form of any such preliminary instructions and the 
parties’ proposal as to the time at which such prelimi- 
nary instructions will be presented. 


12.11. Proposed findings of fact and conclusions of law. The 
Court may require each party in a non-jury matter to file proposed find- 
ings of fact and conclusions of law. 


12.12. Trial briefs. Unless ordered by the Court, a party may, 
but is not required to, submit a trial brief. A trial brief may address con- 
tested issues of law and anticipated evidentiary issues (other than those 
raised in a motion in limine). The trial brief need not contain a complete 
recitation of the facts of the case. A party may not file a brief in response 
to another party’s trial brief unless the Court requests aresponse. Unless 
otherwise ordered by the Court, a trial brief is not subject to the word 
limits for briefs under RuleBCR 7. 


12.13. Stipulated facts. If the parties intend to file a joint state- 
ment of any stipulated facts other than any stipulated facts listed in 
the proposed pretrial order, then the parties must file the statement 
before the trial begins. The statement should also explain when and 
how the parties propose that the stipulations be presented to the jury. 
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If the parties cannot agree on when and how the stipulated facts should 
be presented to the jury, then the Court will decide this issue before 
jury selection. 


ok k ok 


Rule 13. Review of Administrative Actions 


13.1. GeneraHyGeneral principles. This rule applies to the 
Court’s review of a final agency decision, including cases brought under 
N-GGenStat-N.C.G.S. § 105-241.16 (.e., “administrative appeals”). 
This rule does not apply to civil actions brought pursuant to N-G-Ger 
Stat-N.C.G.S. § 105-241.17. 


13.2. Case management. Unless the Court orders otherwise, 
RweBCR 9 and 11 do not apply to administrative appeals. 





13.3. Record in administrative appeals. Within fifteen days of 
the date of the letter from the Office of Administrative Hearings submit- 
ting the official record in an administrative appeal to the Wake County 
Clerk of Superior Court, the parties must meet and confer regarding any 
further actions that may be required to prepare the appropriate record 
for use in the Business Court proceeding. 


Withi a ee a ws _ ; 4 ee 
prior-sentence,_the parties must-either_(a)_fite_e stipulation that they 
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Adauga ative Heaness Withit twenty aie of that. eoniereiies: the par- 
ties must file with the Court a final administrative record. This filing 


must include a statement that clarifies whether the final record consists 
of (i) the official record that the Office of Administrative Hearings sub- 
mitted to the Wake County Clerk of Court, or (ii) a modified version of 
the record to which the parties have agreed. 

















If the parties cannot agree on a final record, then the parties must 
notify the-Court-of the-disagreement—and -seek_the-Court’s-assistanee 


in- resolving the-disagreementutilize the procedures described in BCR 
10.9(b) to raise their disagreement with the Court. 














13.4. Briefs. The petitioner in an administrative appeal must 
file its brief no later than thirty days after the date that the parties file a 
stipulation that they are in agreement as to the contents of the record or 
the date the final record is submitted to the Court under RuteBCR 13.3. 
The respondent may file its brief no later than thirty days after service of 
the petitioner’s brief. The petitioner may file a reply brief no later than 
ten days after service of the respondent’s brief. All briefs must comply 
with the formatting and length requirements of RuteBCR 7. 
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13.5. Hearings. The Court, in its discretion, may conduct a 
hearing on an administrative appeal after briefing is completed. 


Rule 14. Appeals 


14.1. How an appeal is taken. An appeal from an order or 
judgment of the Court is taken by filing a written notice of appeal with 
the Clerk of Superior Court in the county of venue. The notice of appeal 
must be filed within the time, in the manner, and with the effect provided 
by the controlling statutes and the North Carolina Rules of Appellate 
Procedure. The parties should promptly file a copy of the notice of 
appeal with the Court. 


14.2. Orders and opinions issued by the Appellate Division. 
If an appellate court issues an order or opinion in a case that is simulta- 
neously proceeding (in whole or in part) in the Court, then the parties 
are encouraged to submit a copy of the order or opinion to the Court by 
e-mailing it to the law clerk for the presiding Business Court judge. 


The parties are also encouraged to notify the law clerk for the pre- 
siding Business Court judge if the appellate process for an action has 
reached its conclusion. This notification allows the Court to close cases 
that are no longer being litigated. 


14.3. Procedures on remand. If an appellate court orders that 
a case on appeal be remanded to the Court for further proceedings, 
then—unless the Court instructs otherwise—the parties must confer 
within fifteen days of the issuance of the mandate pursuant to AppeHate 
Rule 32 of the North Carolina Rules of Appellate Procedure about the 
case-management issues that apply to the proceedings upon remand. 
The parties must submit a report to the Court within ten days of the 
meeting that proposes a case-management structure for the proceedings. 





Rule 15. Receivers 
15.1. Applicability. 


(a) This rule governs practice and procedure in receiver- 
ship matters before the Court. 


(b) The term “receivership estate,” as used in this rule, 
refers to the entity, person, or property subject to 
the receivership. 
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15.2. Selection of receiver. On motion or on its own initiative, 
and for good cause shown, the Court may appoint a receiver as provided 


by law. 


(a) 


(b) 


(c) 


(d) 


(e) 


Qualifications. A receiver must have sufficient com- 
petence, qualifieationsimpartiality, and experience 
to administer the receivership estate and otherwise 
perform the duties of the receiver. 


Motion to appoint receiver. When a party moves 
the Court to appoint a receiver, the party should 
propose candidates to serve as receiver. The motion 
should explain each candidate’s qualifications. The 
motion should also disclose how the receiver will 
be paid, including the proposed funding source. A 
proposed order describing the propesed-receiver’s 
duties, powers, compensation, and any other issues 
relevant to the prepesed receivership must be filed 
with the motion to appoint a receiver. Non-movants 
may respond to the motion within twenty days of 
service of the motion. The Court may appoint one of 
the proposed receivers or, in its discretion, a different 
receiver. The Court may also propose or require a dif- 
ferent fee arrangement for the receiver. 


Ex parte appointment of receiver. The Court will 
not appoint a receiver on an ex parte basis unless the 
moving party shows that a receiver is needed to avoid 
irreparable harm. A receiver appointed on an ex parte 
basis will be a temporary receiver pending further 
order of the Court. 


Sua sponte appointment of receiver. If the Court 
appoints a receiver on its own initiative, then any 
party may file an objection to the selected receiver 
and propose an alternative receiver within ten days of 
entry of the order appointing the receiver. The objec- 
tion should contain the information listed in RuleBCR 
15.2(b) about the alternative proposed receiver. 


Duties, powers, compensation, and other issues. 
When appointing a receiver, the Court will enter an 
order that outlines the receiver's duties, powers, com- 
pensation, and any other issues relevant to the pro- 
posed receivership. Appendix 23 to the-Rutesthese 
rules contains a non-exclusive list of provisions that 
might be appropriate for a receivership order. 
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15.3. Removal. The Court may remove any receiver for good 
cause shown. 


Rule 16. Referees 


16.1. Appointment and removal. At the Case Management 
Meeting, the parties must discuss the potential benefit of a referee and 
summarize their views in the Case Management Report. In addition to 
that discussion and report, any party may file a motion for the appoint- 
ment of a referee pursuant to the-Rutesthese rules and to Rule 53 of the 
Rules of Civil Procedure. The motion should comply with Rule 53 of 
the Rules of Civil Procedure and also contain the following: 





(a) the proposed scope of the referee’s authority and 
tasks; 


(b) the grounds for reference under Rule 53(a)_of the 
Rules of Civil Procedure, including, if any party has 
not joined in or consented to the motion, a state- 
ment of the circumstances that warrant compulsory 
reference pursuant to Rule 53(a)(2)_of the Rules of 
Civil Procedure; 





(c) the names and qualifications of any candidates that 
the Court should consider as a referee, as well as 
a statement as to whether the parties consent to 
each candidate; 


(d) the referee’s proposed compensation and the source 
of the compensation; 


(e) any requests for special powers to be provided under 
Rule 53(e)_of the Rules of Civil Procedure; and 


(f) if any party has not joined in or consented to the 
motion, then a certification that counsel for the mov- 
ing party has consulted with counsel for all non- 
moving parties and a statement of the position of any 
non-moving parties. 





The Court may appoint a referee on its own motion as provided in 
Rule 53(a)(2) of the Rules of Civil Procedure. In appropriate cases when 
reference is not compulsory, the Court may recommend to the parties 
the use of a referee if the referee would aid judicial economy. 





16.2. Discovery referees. Counsel are encouraged to give spe- 
cial consideration to the appointment of discovery referees, particularly 
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in cases expected to involve large amounts of eleetrenieaty—stered 
infermationESI or when there may be differing views regarding the use 
of keyword searches, utilization of predictive coding, or the shifting or 
sharing of costs associated with large-scale or costly discovery. The par- 
ties are encouraged to be creative and flexible in utilizing discovery ref- 
erees to avoid unnecessary cost and motion practice before the Court. 


16.3. Scope of referee’s duties. When appointing a referee, the 
Court will enter an order that outlines the referee’s duties, powers, com- 
pensation, and any other issues relevant to the proposed work of the 
referee. Appendix 34 to the Rttesthese rules contains a non-exclusive list 
of terms that might be appropriate for an order that appoints a referee. 


16.4. Agreement to submit to referee’s final decision. When 
a referee issues a final report, the parties may agree to forgo judicial 
review of that report. This type of agreement must be embodied in a 
stipulation filed with the Court that G)Q) specifies the case, proceeding, 
claim, or issue to be submitted to the referee for final decision; (i) 
states that the parties to the stipulation waive the right to seek further 
judicial review of the referee’s decision; and €3)(iii) recites that each 
party has consulted with counsel and agreed to the submission of the 
case, proceeding, claim, or issue to the referee for a final decision that 
will not be reviewable. For the stipulation to take effect, the Court must 
approve the stipulation. 
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Appendix 1. Notice of Designation Template 


STATE OF NORTH CAROLINA IN THE GENERAL COURT 
OF JUSTICE 
COUNTY OF SUPERIOR COURT DIVISION 
CIVIL ACTION NO.: 
JOHN DOE, 
Plaintiff, 
v. APPENDEX +: 

NOTICE OF DESIGNATION 

ABC CORPORATION, TEMPLATE 
Defendant. 





Pursuant to N-€—Gen-—Stat-N.C.G.S. § 7A-45.4, [INSERT PARTY] 
seeks to designate the above-captioned action as a mandatory complex 
business case. In good faith and based on information reasonably avail- 
able, [INSERT PARTY], through counsel, hereby certifies that this action 
meets the criteria for: 
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Designation as a mandatory complex business case pur- 
suant to N-G—Gen-—Stat-N.C.G.S. § 7A-45.4(a), in that it 
involves a material issue related to: 


at) 


a) 


ee 


ws 44) 


oa 2 5) 


== (0) 


oer 


Disputes involving the law governing corpora- 
tions, except charitable and religious organi- 
zations qualified under N-G-Gen-Stat-N.C.G.S. 
§ 55A-1-40(4) on the grounds of religious 
purpose, partnerships, and limited liability 
companies, including disputes arising under 
Chapters 55, 55A, 55B, 57D, and 59 of the 
General Statutes. 


Disputes involving securities, including dis- 
putes arising under Chapter 78A of the General 
Statutes. 


Disputes involving antitrust law, including dis- 
putes arising under Chapter 75 of the General 
Statutes that do not arise solely under NG. 
Gen—Stat-N.C.G.S. § 75-1.1 or Article 2 of 
Chapter 75 of the General Statutes. 


Disputes involving trademark law, includ- 
ing disputes arising under Chapter 80 of the 
General Statutes. 


Disputes involving the ownership, use, licens- 
ing, lease, installation, or performance of intel- 
lectual property, including computer software, 
software applications, information technology 
and systems, data and data security, pharma- 
ceuticals, biotechnology products, and biosci- 
ence technologies. 


Disputes involving trade secrets, including dis- 
putes arising under Article 24 of Chapter 66 of 
the General Statutes. 


Contract disputes in which all of the following 
conditions are met: 


(a) At least one plaintiff and at least one 
defendant is a corporation, partnership, 
or limited liability company, including 
any entity authorized to transact business 
in North Carolina under Chapter 55, 55A, 
55B, 57D, or 59 of the General Statutes. 
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(b) The complaint asserts a claim for breach 
of contract or seeks a declaration of 
rights, status, or other legal relations 
under a contract. 


(c) The amount in controversy computed in 
accordance with N-€—Gen-—Stat:N.C.G.S. 
§ 7A-243 is at least one million dollars 
($1,000,000). 


(d) All parties consent to the designation. [If 
all parties have not consented, indicate 
that the Notice of Designation is condi- 
tional pursuant to RwleBCR 2.5.] 


Designation as a mandatory complex business case pur- 
suant to N-€-Gen-Stat-N.C.G.S. § 7A-45.4(b), in that it is 
an action: 


(1) Involving a material issue related to tax law 
that has been the subject of a contested tax 
case for which judicial review is requested 
under N-G—Gen—Stat-N.C.G.S. § 105-241.16, 
or a civil action under N-G—Gen-Stat-N.C.G.S. 
§ 105-241.17 containing a constitutional chal- 
lenge to a tax statute. 


(2) Described in subsection (1), (2), (8), (4), (5), 
or (8) of N-6—Gen-Stat-N.C.G.S. § 7A-45.4(a) 
in which the amount in controversy computed 
in accordance with N-G—Ger—Stat-N.C.G.S. 
§ 7A-243 is at least five million dollars 
($5,000,000). 


Briefly explain why the action falls within the specific catego- 
ries checked above and provide information adequate to determine 
that the case has been timely designated (e.g., dates of filing or service 
of the complaint or other relevant pleading). If necessary, include 
additional information that may be helpful to the Court in determin- 
ing whether this case is properly designated a mandatory complex 
business case. 


Attach a copy of all significant pleadings filed to date in this 
action (e.g., the complaint and relevant pending motions). 


[INSERT DATE AND SIGNATURE BLOCKS] 
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Appendix 2. Case Management Report Template 


STATE OF NORTH CAROLINA IN THE GENERAL COURT 
OF JUSTICE 
COUNTY OF SUPERIOR COURT DIVISION 
CIVIL ACTION NO.: 
JOHN DOE, 
Plaintiff, 
v. APPENDEX 2:>CASE 

MANAGEMENT REPORT 

ABC CORPORATION, FEMPEATE 
Defendant. 





The undersigned counsel of record began the Case Management 
Meeting on [INSERT DATE] and submit this report on [INSERT DATE] 
as required by Business-Court RuteBCR 9. 


1. Summary of the case. Each party (or group of parties repre- 
sented by common counsel) should summarize the dispute from its (or 
their) perspective. No summary by any party or group of parties may 
exceed 250 words. The parties may also agree on a joint summary not 
to exceed 500 words. 


2. Initial motions. This section of the report should list whether 
any party plans to file a motion for emergency relief, a motion to dis- 
miss, or any other early-stage motion. The party that plans to file the 
motion may provide a short explanation of the basis for the motion. 
That party should also list the projected date on which the motion will 
be filed. The report should reference any proposed modification of the 
time requirements or word limits for briefing. This section should also 
discuss whether the parties have agreed on any deadlines for amending 
the pleadings or adding parties and what the impact of those deadlines 
would be. 


3. Discovery. This section should summarize the parties’ agree- 
ment and/or competing proposals for discovery. The section should 
cover at least the following topics: 


e aproposed discovery schedule; 
e an ESI protocol; 
e limits on written discovery and depositions; 


e any agreements related to privilege logs; 
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e any agreement about the effects of the inadvertent waiver 
of attorney-client privilege or attorney work-product; and 


e —_ expert discovery. 


One or more parties may also ask the Court in the report to post- 
pone creating a discovery schedule until after the Court decides any ini- 
tial motions, including but not limited to motions to dismiss. 


This section should also state whether the parties have completed 
their full discussion of discovery management or whether they have 
scheduled a second discovery-management meeting. If the parties have 
scheduled a second meeting, then the report must indicate which topics 
remain for discussion at the second meeting and identify the time by 
which a further report must be filed with the Court. 


4. Confidentiality. The report should indicate which parties, if 
any, anticipate the need for a protective order. If the parties agree that a 
protective order should be entered but do not agree on the terms of that 
order, the report should explain the nature of the disagreement and any 
specific language in dispute. 


5. Mediation. The report must explain whether the parties agree 
to early mediation and any agreements reached to facilitate an early 
mediation. If the parties do not agree to early mediation, then the report 
must confirm that counsel have discussed with their client(s) the cost 
of litigation and the potential cost savings that may be realized by an 
early mediation. 


In any event, the report must include a deadline for mediation (or 
competing proposals) and the name of the agreed-upon mediator. If 
the parties do not agree on a mediator, then the report should list each 
party’s choice of mediator. 


6. Special circumstances. 


(a) Class allegations. If the complaint includes class action 
allegations, then the report should summarize the par- 
ties’ agreement and/or competing proposals for the tim- 
ing, nature, and extent of class certification discovery, 
how and/or whether class and merits discovery should 
be bifurcated or sequenced, and a proposed deadline for 
the plaintiff(s) to move for class certification. In the event 
that multiple related class actions are pending, the parties 
must report their views on special efforts that should be 
undertaken and the time for doing so, such as the appoint- 
ment of lead counsel, consolidation, or coordination with 
proceedings in other jurisdictions. 
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(b) Derivative claims. If the complaint includes derivative 
claims, then the report should summarize the parties’ 
positions on whether proper demand was made. The 
report should also describe any agreement and/or com- 
peting proposals on any special committee investigation, 
any stay of proceedings, or other issues regarding the 
derivative claims. 


(c) Related proceedings. If there are multiple related pro- 
ceedings, then the parties should state their views on 
what efforts, including but not limited to consolidation or 
shared discovery, should be undertaken. 


7. Referees. The report should identify any matter(s) that might 
be appropriate for reference to a referee. The parties are specifically 
encouraged to think creatively about how the use of a referee might 
expedite the resolution of the case. 


8. Potential cost and time requirements of litigation. 
Counsel should certify that they have conferred with their respective 
clients and have given their clients a good-faith estimate of the potential 
cost and time requirements of the litigation. 


9. Other matters. The report should identify and discuss any 
other matters significant to case management. 


[INSERT DATE AND SIGNATURE BLOCKS] 
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Appendix 3. Potential Terms of Receivership Order 


This appendix contains potential terms for an order under Business 
Court RweBCR 15.2(e). 


1. Duties. 


(a) Acceptance of receivership. The Court’s order may 
identify a deadline for the proposed receiver to file an 
acceptance of receivership and give notice of the receiv- 
er’s bond if required under North Carolina law or by order 
of the Court. The order may require that the acceptance 
be served on all counsel and certify that the receiver will: 


(1) act in conformity with North Carolina law and rules 
and orders of the Court; 


(2) avoid conflicts of interest; 
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(b) 


(c) 


(d) 
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(3) not directly or indirectly pay or accept anything of 
value from the receivership estate that has not been 
disclosed and approved by the Court; 


(4) not directly or indirectly purchase, acquire, or 
accept any interest in the property of the receiver- 
ship estate without full disclosure and approval by 
the Court; and 


(5) otherwise act in the best interests of the receiver- 
ship estate. 


Notice of appointment. The Court’s order may direct 
a deadline for the receiver to provide notice of entry of 
the order of appointment to any known creditor of the 
receivership estate and any other person or entity hav- 
ing a known or recorded interest in all or any part of the 
receivership estate. 


Inventory. The Court’s order may set a deadline for the 
receiver to file with the Court an itemized and complete 
inventory of all property of the receivership estate, the 
property’s nature and possible value as nearly can be 
ascertained, and an account of all known debts due from 
or to the receivership estate. 


Initial written plan. The Court’s order may set a dead- 
line for the receiver to file an initial written plan for 
the receivership estate. The order may require the plan 
to identify: 


(1) the circumstances leading to the institution of the 
receivership estate; 


(2) whether the goal of the receivership is to preserve 
and operate any business within the estate, to liqui- 
date the estate, or to take other action; 


(3) the anticipated costs likely to be incurred in the 
administration of the receivership estate; 


(4) the anticipated duration of the receivership estate; 


(5) if an active business is to be operated, the number of 
employees and estimated costs needed to do so; 


(6) if property is to be liquidated, the estimated date 
by which any appraisal and sale by the receiver will 
occur, and whether a public or private sale is con- 
templated; and 
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(7) any pending or anticipated litigation or legal pro- 
ceedings that may impact the receivership estate. 


(e) Updated plans. The Court’s order may require the 
receiver to file updated plans on a periodic basis, such 
as every ninety days. The order may require that each 
updated plan (i) summarize the actions taken to date 
measured against the previous plan, (ii) list anticipated 
actions, and (iii) update prior estimates of costs, expenses, 
and the timetable needed to complete the receivership. 


(f) Periodic reports. The Court’s order may require the 
receiver to file periodic reports, such as every thirty days, 
that itemize all receipts, disbursements, and distributions 
of money and property of the receivership estate. 


(g) Liquidation and notice. The Court’s order may pro- 
vide terms relating to the liquidation of the receivership 
estate—including terms that require the receiver to afford 
reasonable opportunity for creditors to present and prove 
their claims pursuant to N-G-Gen-Stat-N.C.G.S. § 1-507.6. 
The order may also require the receiver, upon notice to all 
parties, to request that the Court fix a date by which credi- 
tors must file a written proof of claim and to propose to 
the Court a schedule and method for notice to creditors. 


(h) Report of claims. The Court’s order may provide a dead- 
line for the receiver to file a report as to claims made pur- 
suant to N-G-Gen-Stat-N.C.G.S. § 1-507.7, with service on 
all parties and on all persons or entities who submitted a 
proof of claim. The Court’s order may set out guidelines 
for the report, such as requiring recommendations on the 
treatment of claims (i.e., whether they should be allowed 
or denied (in whole or in part) and the priority of such 
claims) and setting a deadline for objections to the report. 


(i) Final report. The Court’s order may require the receiver, 
before the receiver’s discharge, to file a final written 
report and final accounting of the administration of the 
receivership estate. 


2. Powers. The Court may issue an order that sets forth the pow- 
ers of the receiver, in addition to the powers and authorities available to 
a receiver under statutory and/or common law. The powers stated in the 
order may include the power: 


e to take immediate possession of the receivership assets, 
including any books and records related thereto; 
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to dispose of all or any part of the assets of the receiver- 
ship estate wherever located, at a public or private sale, if 
authorized by the Court; 


to sue for and collect all debts, demands, and rents of the 
receivership estate; 


to compromise or settle claims against the receivership 
estate; 


to enter into such contracts as are necessary for the 
management, security, insuring, and/or liquidation of the 
receivership estate; 


to employ, discharge, and fix the compensation and con- 
ditions for such agents, contractors, and employees as 
are necessary to assist the receiver in managing, secur- 
ing, and liquidating the receivership estate; and 


to take actions that are reasonably necessary to adminis- 
ter, protect, and/or liquidate the receivership estate. 


3. Compensation and expenses. 


(a) 


(b) 


(c) 


Timing of compensation application. The Court’s 
order may require a receiver that seeks fees to file an 
application with the Court and serve a copy upon all par- 
ties and all creditors of the receivership estate. The appli- 
cation may be made on an interim or final basis and must 
advise the parties and creditors of the receivership estate 
that any objection to the application must be filed within 
seven days of service of the notice. 


Substance of application. The Court’s order may 
require that a receiver’s application for fees include a 
description in reasonable detail of the services rendered, 
time expended, and expenses incurred; the amount 
of compensation and expenses requested; the amount of 
any compensation and expenses previously paid to the 
receiver; the amount of any compensation and expenses 
that the receiver has been or will be paid by any source 
other than the receivership estate; and a disclosure of 
whether the compensation would be divided or shared 
with anyone other than the receiver. 


Notice of hearing on application. The Court’s order may 
require the receiver to notify all creditors of the receiver- 
ship estate of the date, time, and location of any hearing 
that the Court sets on the receiver's fee application. 


Appendix 4. 
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Potential Terms of Order Appointing Referee 


This appendix contains potential terms for an order under 
Business Court RwteBCR 16.3. 


1. Transcription. The Court may order that, when a referee 
receives witness testimony: 


the testimony be transcribed by a court reporter and filed 
in the action pursuant to Rule 53(f)(8) of the Rules of 
Civil Procedure; 


any request to transcribe a proceeding be made at least 
fourteen days before the proceeding; 


if the referee or the Court requires transcription, then all 
parties to the proceedings share equally in the transcrip- 
tion costs; and 


if a request for transcription is not joined in by all of the 
parties to a case, then only those parties that request 
transcription will be responsible for transcription costs. 


2. Reports and exceptions. 


(a) 


(b) 


(c) 


Final written report. The Court may order the referee 
to issue a final written report as described in Rule 53 of 
the Rules of Civil Procedure. 


Draft report. The Court may require the referee to pro- 
vide the parties with a report in draft form. The Court 
may allow parties to submit exceptions to the draft report 
to the referee within a particular deadline and to allow 
responses to the exceptions within a deadline. 


Exceptions to final report. The Court may require that 
exceptions to a final report be heard exclusively by the 
Court. The Court may set a deadline for exceptions to 
final reports. 


3. Compensation. The Court may specify the terms of a refer- 
ee’s compensation. The Court may require that applications for advance- 
ments made pursuant to Rule 53(d) of the Rules of Civil Procedure be 
made by the referee in writing and served on all parties. The Court may 
also set a deadline for any objections to the requested advancement. 
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Appendix 5. Proposed Pretrial Order Template 


STATE OF NORTH CAROLINA IN THE GENERAL COURT 
OF JUSTICE 
COUNTY OF SUPERIOR COURT DIVISION 
CIVIL ACTION NO.: 
JOHN DOE, 
Plaintiff, 
v. APPENDEX 5: 
PROPOSED PRETRIAL ORDER 
ABC CORPORATION, FEMPEATE 
Defendant. 





Pursuant to Rule 16 of the North Carolina Rules of Civil Procedure 
and RwteBCR 12.4-6fthe Business Court Rules, the parties participated 
in a pretrial conference on [insert-dateINSERT DATE] and now submit 
this pretrial order. 


1. Stipulations. The parties should list stipulations on subject- 
matter jurisdiction, personal jurisdiction, joinder of parties, and any 
other salient legal and/or procedural issues on which they agree. 


2. Exhibits. The parties should attach their exhibit lists to the 
pretrial order. The parties should also cover at least the following topics 
related to exhibits: 


e whether any party objects to the admission of any 
exhibit(s); 


e whether any party objects to the authenticity of any 
exhibit(s); and 


e the timing and manner of the exchange of demonstrative 
exhibits including whether demonstrative exhibits will 
be used in opening statements. 


3. Witnesses and deposition designations. The order should 
contain each party's list of potential trial witnesses. The lists should 
identify witnesses whose testimony will be presented by deposition. 
The parties should also attach deposition designations, counter-designa- 
tions, and related objections. 


4. Motions. The parties should list any outstanding motions and 
any motions that might be filed before or during trial. The list should 
include pending or anticipated motions in limine. 


BUSINESS COURT RULES 895 


5. Issues. The parties should list the issues to be tried, noting 
which issues the jury will decide and which issues the Court will decide. 
The parties should also describe any disagreement related to these matters. 


6. Courtroom technology and other accommodations. The 
parties should describe the technology that they intend to use during 
trial. For each technology, the parties should clarify who (the parties or 
the Court) will provide the technology and, if applicable, how the par- 
ties will apportion the cost of the technology. The parties should also 
list any case-specific accommodations needed for trial, as described in 
RwleBCR 12.5(i). 


7. Length and readiness. The parties should estimate how long 
the trial will last. If the parties disagree on the estimate, then each party 
should give its own estimate. The parties should also state that all poten- 
tial trial witnesses are available and that the case is trial-ready. 


8. Settlement. The parties should certify that they engaged in a 
meaningful settlement discussion—including the exchange of potential 
settlement terms—during the pretrial conference. The parties should 
immediately notify the Court in the event of a material change in settle- 
ment prospects. 


[INSERT SIGNATURES OF ALL PARTICIPATING COUNSEL] 


ok k ok 


These amendments to the North Carolina Business Court Rules 
become effective on 1 July 2019. 


These amendments shall be published in the North Carolina 
Reports and posted on the rules web page of the Supreme Court of 
North Carolina. 


Ordered by the Court in Conference, this the 11th day of June, 


2019. 


For the Court 





WITNESS my hand and the seal of the Supreme Court of North 


Carolina, this the 11th day of June, 2019. 


Y L. FUNDERBURK 
Clerk of the Supreme Court 
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ORDER AMENDING THE 
GENERAL RULES OF PRACTICE 
FOR THE SUPERIOR AND DISTRICT COURTS 


Pursuant to section 7A-34 of the General Statutes of North Carolina, 
the Court hereby amends Rule 26 of the General Rules of Practice for 
the Superior and District Courts. 


Rute 26._Secure heave Periods for Attorneys 
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Rule 26. Secure-Leave Periods for Attorneys 





(a) Definition; Entitlement. A “secure-leave period” is one com- 
plete calendar week that is designated by an attorney during which the 
superior courts and the district courts may not hold a proceeding in 
any case in which that attorney is an attorney of record. An attorney is 
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entitled to enjoy a secure-leave period that has been designated accord- 





ing to this rule. 
(b) Allowance. 


(1) 


Within a calendar year, an attorney may enjoy three differ- 





(2) 


ent secure leave periods for any purpose. A secure-leave 
period that spans across calendar years counts against the 
attorney’s allowance for the first calendar year. 


Within the twenty-four weeks after the birth or adoption 

















of an attorney’s child, that attorney may enjoy twelve addi- 
tional secure-leave periods for the purpose of caring for 
the child. 





(c) Form of Designation. An attorney must designate his or her 





secure leave periods in writing. 





(d) Content of Designation. An attorney’s designation of a 
secure-leave period must contain the following information: 





Q) 


the _attorney’s name, address, e-mail, telephone number, 





and state bar number; 





the date of the Sunday on which the secure-leave period is 





to begin and the date of the Saturday on which it is to end; 


the allowance that the secure-leave period will count 
against, with reference to either subsection (b)(1) or (b)(2) 
of this rule; 











the dates of any previously designated secure-leave peri- 





() 


ods that count against that allowance; 





a statement that the secure-leave period is not being desig- 





(6) 


nated for the purpose of interfering with the timely dispo- 
sition of any proceeding; 





a statement that the attorney has taken adequate measures 





@ 


to protect the interests of the attorney’s clients during the 
secure leave period; and 








the attorney’s signature and the date on which the attorney 





submits the designation. 


(e) Where to Submit Designation. 





Q) 


In Criminal Actions. The attorney must submit his or her 





designation of a secure-leave period to the office of the 
district_attorney for each prosecutorial district in which 
the attorney’s criminal actions are pending. 
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(2) In Civil Actions. The attorney must submit his or her des- 
ignation of a secure-leave period to the office of the senior 
resident superior court judge for each superior court dis- 
trict and to the office of the chief district court judge for 
each _ district court district in which the attorney’s civil 
actions are pending. 




















(3) In Special Proceedings and Estate Proceedings. The 
attorney must submit his or her designation of a secure- 
leave period to the office of the clerk of the superior court 
of the county in which the attorney’s special proceedings 
or estate proceedings are pending. 

















(4) In Juvenile Proceedings. The attorney must submit his 
or her designation of a secure-leave period to the juvenile 
case calendaring clerk in the office of the clerk of the supe- 
rior court of the county in which the attorney’s juvenile 
proceedings are pending. 














(f) When to Submit Designation. An attorney must submit his 
or her designation of a secure-leave period: 








(1) at least ninety days before the secure-leave period begins; 
and 





(2) before a proceeding in any of the attorney’s cases is sched- 
uled for a time that conflicts with the secure-leave period. 








But because of the uncertainty of a child’s birth or adoption date, the 
superior court or district court scheduling authority must _ make rea- 
sonable exception to these requirements so that an attorney may enjoy 
leave with the child. 














(g) Depositions. A party may not notice a deposition for a time 
that conflicts with a secure-leave period that another party’s attorney 
has designated according to this rule. 

(h) Other Leave. Nothing in this rule limits the inherent power of 


the superior courts or the district courts to allow an attorney to enjoy 
leave that has not been designated according to this rule. 

















ok ok ok 


This amendment to the General Rules of Practice for the Superior 
and District Courts is effective for secure-leave periods designated on or 
after 11 September 2019. 


This amendment shall be published in the North Carolina Reports 
and posted on the rules web page of the Supreme Court of North Carolina. 
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Ordered by the Court in Conference, this the 4th day of September, 


2019. 


For the Court 





WITNESS my hand and the seal of the Supreme Court of North 


Carolina, this the 4th day of September, 2019. 
Labeled 


AMY L“>FUNDERBURK 
Clerk of the Supreme Court 
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ORDER AMENDING THE 
RULES OF APPELLATE PROCEDURE 


Pursuant to Article IV, Section 13(2), of the Constitution of North 
Carolina, the Court hereby amends the North Carolina Rules of Appellate 
Procedure. This order affects Rule 3.1 and Rule 33.1. 


ok k ok 


Rule 3.1. Review in Cases Governed by Subchapter I of the 
Juvenile Code 


(a) Scope. This rule applies in appeals filed under N.C.G.S. 
§ 7B-1001 and in cases certified for review by the appellate courts in 
which the right to appeal under this statute has been lost. 


(b) Filing the Notice of Appeal. Any party entitled to an appeal 
under N.C.G.S. § 7B-1001(a) and (al) may take appeal by filing notice 
of appeal with the clerk of superior court and serving copies of the 
notice on all other parties in the time and manner set out in N.C.G.S. 
§ 7B-1001(b) and (c). 


(c) Expediting the Delivery of the Transcript. The clerk of 
superior court must complete the Expedited Juvenile Appeals Form 
within one business day after the notice of appeal is filed. The court 
reporting manager of the Administrative Office of the Courts must assign 
a transcriptionist for the appeal within five business days after the clerk 
completes the form. 


The transcriptionist must produce the transcript of the entire pro- 
ceedings at the State’s expense if there is an order that establishes the 
indigency of the appellant. Otherwise, the appellant has ten days after 
the transcriptionist is assigned to contract for the transcription of the 
entire proceedings. In either situation, the transcriptionist must deliver 
electronically the transcript to each party to the appeal within forty days 
after receiving the assignment. 


(d) Expediting the Filing of the Record on Appeal. The par- 
ties may settle the record on appeal by agreement at any time before 
the record on appeal is settled by any other procedure described in 
this subsection. 


Absent agreement, the appellant must serve a proposed record 
on appeal on each party to the appeal within fifteen days after deliv- 
ery of the transcript. Within ten days after having been served with the 
proposed record on appeal, the appellee may serve on each party to 
the appeal: 
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(1) anotice of approval of the proposed record on appeal; 


(2) specific objections or amendments to the proposed record 
on appeal; or 


(3) aproposed alternative record on appeal. 


If the appellee serves a notice of approval, then this notice settles the 
record on appeal. If the appellee serves specific objections or amend- 
ments, or a proposed alternative record on appeal, then the provisions 
of Rule 11(c) apply. If the appellee fails to serve a notice of approval, 
specific objections or amendments, or a proposed alternative record on 
appeal, then the expiration of the ten-day period to serve one of these 
documents settles the record on appeal. 


The appellant must file the record on appeal within five business 
days after the record is settled. 


(e) No-Merit Briefs. When counsel for the appellant concludes that 
there is no issue of merit on which to base an argument for relief, counsel 
may file a no merit brief. The appellant then may file a pro se brief within 
thirty days after the date of the filing of counsel’s no-merit brief. 


In the no-merit brief, counsel must identify any issues in the record 
on appeal that arguably support the appeal and must state why those 
issues lack merit or would not alter the ultimate result. Counsel must 
provide the appellant with a copy of the no-merit brief, the transcript, 
the printed record on appeal, and any supplements or exhibits that have 
been filed with the appellate court. Counsel must inform the appellant 
in writing that the appellant may file a pro se brief and that the pro se 
brief is due within thirty days after the date of the filing of the no-merit 
brief. Counsel must attach evidence of this communication to the no- 
merit brief. 


(f) Word-Count Limitations Applicable to Briefs. Briefs filed in 
the Supreme Court or in the Court of Appeals must comply with the word- 
count limitations found in Rule 28(j). 








(g) Motions for Extensions of Time. Motions for extensions of 
time to produce and deliver the transcript, to file the record on appeal, and 
to file briefs are disfavored and will be allowed by the appellate courts only 
in extraordinary circumstances. 


(h) Duty of Trial Counsel. Trial counsel for the appellant has a 
duty to assist appellate counsel with the preparation and service of appel- 
lant’s proposed record on appeal. 


(i) Electronic Filing Required. Unless granted an exception for 
good cause, counsel must file all documents electronically. 
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ok ok ok 


Rule 33.1. Secure-Leave Periods for Attorneys 


(a) Definition; AuthorizationEntitlement. A “secure-leave period” 
is a-period eftimeone complete calendar week that is designated by an 
attorney induring which the appellate courts will not hold oral argument 
in any case in avin et enone is Hove asm oes of ears An 
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attoriey 3 is entitled to enjoy a secure- cleave period that has bear desianatad 
according to this rule. 


(b}—tength; Number _secure-teave_period shalt consist-of ene 
ee 























(b) Allowance. 


(1) Within a calendar year, an attorney may enjoy three differ- 
ent secure leave periods for any purpose. 


(2) Within the twenty-four weeks after the birth or adoption 


of an attorney’s child, that attorney may enjoy twelve addi- 
tional secure-leave periods for the purpose of caring for 
the child. 


(c) How to Submit Designation. An attorney shal designate- 
must submit his or her secure-teave-periods-ondesignation of a secure- 
leave period using the electronic filing site of the appellate courts at 
https://www.ncappellatecourts.org. 
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(1) atleast ninety days before the secure-leave period begins; 
and 





(2) before oral argument in any of the attorney’s cases _ is 
scheduled for a time that conflicts with the secure-leave 


period. 


But because of the uncertainty of a child’s birth or adoption date, the 
Supreme Court and the Court of Appeals will make reasonable excep- 


tion to these requirements so that_an attorney may enjoy leave with 
the child. 














ok k *k 


The amendment to Rule 3.1 of the North Carolina Rules of Appellate 
Procedure becomes effective on 11 September 2019. The amendment to 
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Rule 33.1 of the North Carolina Rules of Appellate Procedure is effective 
for secure-leave periods designated on or after 11 September 2019. 


These amendments shall be published in the North Carolina Reports 
and posted on the rules web page of the Supreme Court of North 
Carolina. 


Ordered by the Court in Conference, this the 4th day of September, 


2019. 


For the Court 





WITNESS my hand and the seal of the Supreme Court of North 


Carolina, this the 4th day of September, 2019. 
Landed 


AMY L“>FUNDERBURK 
Clerk of the Supreme Court 





906 JUDICIAL STANDARDS COMMISSION 


THE FOLLOWING ORDER, SIGNED BY THE COURT ON 
20 DECEMBER 2016, WAS INADVERTENTLY OMITTED FROM 
PUBLICATION IN THE NORTH CAROLINA REPORTS. 
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ORDER ADOPTING AMENDMENTS TO THE RULES FOR 
SUPREME COURT REVIEW OF RECOMMENDATIONS OF THE 
JUDICIAL STANDARDS COMMISSION 


The Rules for Supreme Court Review of Recommendations of the 
Judicial Standards Commission are hereby amended and recodified to 
read as printed on the following pages. 


These amendments shall be promulgated by publication in the North 
Carolina Reports and posted on the Court’s web site. 


Ordered by the Court in Conference, this the 20“ day of December, 
2016. 


/s/ Ervin, J. 
For the Court 


WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 20th day of December, 2016. 


/s/ J. Bryan Boyd 
J. BRYAN BOYD 
Clerk of the Supreme Court 
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Rules for Supreme Court Review of Recommendations of the 
Judicial Standards Commission 





December 20, 2016 


These rules are promulgated by the Court under the rule-making author- 
ity conferred by Article IV, Section 13(2) of the Constitution of North Carolina. 
They shall be effective in all proceedings before the Court in matters under 
Article 30 of Chapter 7A of the General Statutes. These rules supersede the 
Rules for Supreme Court Review of Recommendations of the Judicial Standards 
Commission, 288 N.C. 740 (1975), as amended, 289 N.C. 732 (1976). They shall 
be effective on the 20th day of December, 2016, and shall apply to all cases filed 
with the Court on or after that date. 





Rule 1. Definitions 
In these rules: 
(a) Commission means the Judicial Standards Commission. 


(b) Respondent means a justice or judge of the General Court 
of Justice, or a commissioner or deputy commissioner of the North 
Carolina Industrial Commission, who has been recommended for public 
reprimand, censure, suspension, or removal under Article 30 of Chapter 
7A of the General Statutes. 


(c) Court means the Supreme Court of North Carolina. 
(d) Clerk means the Clerk of the Supreme Court of North Carolina. 


(e) Commission’s attorney means the attorney representing the 
Commission in the respondent’s case. 


(f) Service of a document required to be served means ser- 
vice in the manner provided in Rule 4 of the North Carolina Rules of 
Civil Procedure. 


Rule 2. Confidentiality 


Unless the respondent waives confidentiality in a writing filed with 
the Clerk, all filings and proceedings before the Court in matters under 
Article 30 of Chapter 7A of the General Statutes are confidential. These 
filings and proceedings are no longer confidential if the Court publicly 
reprimands, censures, suspends, or removes the respondent. 
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Rule 3. Procedure 


(a) Filing and Docketing. In accordance with the Rules of 
the Judicial Standards Commission, the Executive Director of the 
Commission shall certify the Commission’s recommendation and the 
record and file them with the Clerk. After receipt of the Commission’s 
recommendation and the record, the Clerk shall docket the matter for 
the Court’s review. 


(b) Notice to the Respondent. When the Commission files a 
recommendation that a respondent be publicly reprimanded, censured, 
suspended, or removed, the Clerk shall send a copy of the recommen- 
dation and the record by certified mail, return receipt requested, to 
the respondent. 


(c) Request for Briefing and Argument. Upon receipt of the 
Commission’s recommendation, the respondent is entitled to file a brief 
and to argue the respondent’s case, in person and through counsel, to 
the Court. If the respondent chooses to invoke this right, the respondent 
must file a request for briefing and argument. The request must indicate 
that the respondent desires to file a brief and specify whether oral argu- 
ment is requested. If oral argument is not requested, the matter will be 
decided on the briefs. 


The request for briefing and argument must be filed with the Clerk 
within 10 days from the date that the recommendation and the record 
were delivered to the respondent, as shown on the Clerk’s return receipt. 
The request shall be signed by the respondent or the respondent’s coun- 
sel of record. At the time the request is filed it shall be accompanied by a 
certificate showing service of a copy of the request on the Commission’s 
attorney and either its Chairperson or Executive Director. Failure to file 
a request for briefing and argument waives the respondent’s right under 
Article 30 of Chapter 7A of the General Statutes to file a brief and to be 
heard on oral argument before the Court. 


(d) Briefs. The respondent’s brief is due within 15 days after fil- 
ing the request for briefing and argument. At the time the brief is filed 
the respondent shall also file a certificate showing service of a copy of 
the brief on the Commission’s attorney and either its Chairperson or 
Executive Director. Within 15 days after being served with the respon- 
dent’s brief, the Commission’s attorney may file a brief, together with a 
certificate of service upon the respondent and the respondent’s counsel 
of record. The form and content of briefs shall be similar to briefs in 
appeals to the Court. Failure to file a brief waives the respondent’s right 
to oral argument. 
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(e) Oral Argument. If the respondent requests oral argument and 
files a brief, the Clerk will proceed to set the case for argument and 
notify the parties. Oral arguments shall conform as nearly as possible to 
the rules applicable to arguments on appeals to the Court, except they 
are confidential in accordance with Rule 2. 


Rule 4. Decision by the Court 


After considering the record, and the briefs and oral arguments, 
if any, the Court will act upon the Commission’s recommendation. A 
majority of the Court voting is required to publicly reprimand, censure, 
suspend, or remove the respondent. A decision to publicly reprimand, 
censure, suspend, or remove the respondent shall be by published opin- 
ion or order. All other decisions of the Court shall be by written order 
filed with the Clerk and shall be confidential. 


Rule 5. Costs 


Printing and other costs in this Court will not be taxed, and there 
will be no filing fee. 


BUSINESS COURT RULES 


THE FOLLOWING ORDER, SIGNED BY THE COURT ON 
20 DECEMBER 2016, WAS INADVERTENTLY OMITTED FROM 
PUBLICATION IN THE NORTH CAROLINA REPORTS. 
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ORDER ADOPTING AMENDMENTS TO THE RULES OF 
THE NORTH CAROLINA BUSINESS COURT 


The Rules of the North Carolina Business Court are hereby amended 
to read as printed on the following pages. 


These rules shall be effective on the 1* day of January, 2017, and 
shall apply to all actions designated to the Business Court before or after 
that date. 


These amendments shall be promulgated by publication in the North 
Carolina Reports and posted on the Business Court’s web site. 


Ordered by the Court in Conference, this the 20" day of December, 


2016. 
Hou EP 


For the Court 





WITNESS my hand and the seal of the Supreme Court of North Carolina, 
this the 20" day of December, 2016. 


J. BRYAN BOYD 
Clerk of the Supreme Court 


BUSINESS COURT RULES 


GENERAL RULES OF PRACTICE AND PROCEDURE 
FOR THE NORTH CAROLINA BUSINESS COURT 


Amended and Effective January 1, 2017 









































Rule | Title 
1 | Purpose and Scope 
2 | Mandatory Business Court Designation 
3 | Filing and Service 
4 | Time 
5 | Protective Orders and Filing under Seal 
6 | Hearings and Conduct 
7 | Motions 
8 | Presentation Technology 
9 | Case Management 
10. | Discovery 
11 | Mediation 
12 | Pretrial and Trial 
13 | Review of Administrative Actions 
14 | Appeals 
15 | Receivers 
16 | Referees 





Appendix 1: Notice of Designation Template 
Appendix 2: Case Management Report Template 





Appendix 3: Potential Terms of Receivership Order 





Appendix 4: Potential Terms of Order Appointing Referee 











Appendix 5: Pretrial Order Template 
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RULE 1: PURPOSE AND SCOPE 





1.1 Purpose. 


These Rules should be construed and enforced to foster profes- 
sionalism and civility; to permit the orderly, just, and prompt consid- 
eration and determination of all matters; and to promote the efficient 
administration of justice. 


1.2 Scope. 


These Rules govern every civil action that is designated as a man- 
datory complex business case or assigned to a Business Court judge 
under Rule 2.1 of the General Rules of Practice for the Superior and 
District Courts Supplemental to the Rules of Civil Procedure. 


1.3 Integration. 


These Rules are intended to supplement, not supplant, the Rules 
of Civil Procedure and the General Rules of Practice. To the extent these 
Rules conflict with local rules or standing orders from the county of 
venue, these Rules will govern. 


14 Effective date. 

These Rules take effect on January 1, 2017, and apply to all actions 
designated to the Court before or after that date. 
1.5 Definitions. 

(a) “The Court” refers to the North Carolina Business Court. 


(b) “The General Rules of Practice” refers to the General Rules 
of Practice for the Superior and District Courts Supplemental to the 
Rules of Civil Procedure. 


(c) “The Rules” refers to the Business Court Rules. 


(d) “The Rules of Civil Procedure” refers to the North Carolina 
Rules of Civil Procedure. 


RULE 2: MANDATORY BUSINESS COURT DESIGNATION 





2.1 Designation. 
(a) Form of notice. 


The party seeking to designate an action as a mandatory complex 
business case must file a Notice of Designation as provided in N.C. Gen. 
Stat. § 7A-45.4. Appendix 1 to the Rules contains a Notice of Designation 
template. 
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(b) Method of service. 





In addition to serving the Notice of Designation as required by 
section 7A-45.4(c), the designating party should e-mail the Notice of 
Designation to the Chief Business Court Judge, the Chief Justice of the 
Supreme Court of North Carolina, and, as practicable, all parties. 


(c) Civil action number. 





Before a party files a Notice of Designation in an action, the Clerk 
of Superior Court in the county of venue will assign a civil action number 
to the action. When an action is designated or assigned to the Court, the 
action retains that civil action number. 


(d) Cost. 


Within ten days of the assignment of an action to a Business Court 
judge, the party responsible for paying the cost described in N.C. Gen. 
Stat. § 7A-305(a)(2) must file a certification in the Court that the cost has 
been paid to the Clerk of Superior Court in the county of venue. 


2.2 Opposing a Notice of Designation. 





If a party files an opposition to a Notice of Designation pursuant to 
N.C. Gen. Stat. § 7A-45.4(3), then any other party may file a response to 
the opposition. The response must be filed within fifteen days of service 
of the opposition or as otherwise ordered by the Court. Unless the Court 
orders otherwise, the party that filed the opposition may not file a reply. 


If the case is no longer designated as a mandatory complex busi- 
ness case, the action will proceed on the regular civil docket in the 
county of venue, although any party may seek to have the action des- 
ignated as exceptional under Rule 2.1 of the General Rules of Practice. 


2.3 Designation based on an amended pleading. 





(a) Procedure. 


If a party amends a pleading, and the amendment raises a new 
material issue listed in N.C. Gen. Stat. § 7A-45.4(a), any party may seek 
designation of the action as a mandatory complex business case within 
the time periods set forth in section 7A-45.4(d). 


If the party that files the amended pleading seeks designation, the 
Notice of Designation must be made contemporaneously with the filing 
of the amended pleading. 


If another party seeks designation based on the amended pleading, 
the Notice of Designation must be filed within thirty days of service of 
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the amended pleading. For proposed amended pleadings, the thirty-day 
period begins to run on the later of (a) the timely filing of the Court- 
allowed pleading or (b) three days after the entry of any order that 
deems the proposed amended pleading to be filed. 


If, as a result of the amended pleading, the action falls within 
section 7A-45.4(b), the action must be designated to the Court under 
that section, and section 7A-45.4(g) will apply to any action if there is 
no designation. 


(b) New eligibility for designation. 





Rule 2.3(a) applies only to an action that had not previously quali- 
fied under section 7A-45.4(a) for designation to the Court. Parties added 
by subsequent pleadings, however, may designate an action to the Court 
in accordance with section 7A-45.4(d). 


The Notice of Designation procedure should not be utilized in con- 
nection with an amended pleading for the purpose of interfering with 
or delaying ongoing or upcoming proceedings or where designation of 
the action as a mandatory complex business case would be inconsistent 
with the interests of justice given the status of the proceedings. 


2.4 What constitutes designation. 


For purposes of the Rules, an action is designated as a manda- 
tory complex business case when the Chief Justice of the Supreme 
Court of North Carolina issues an order as described in N.C. Gen. Stat. 
§§ 7A-45.4(c) and (f). A party’s filing of a Notice of Designation does not 
constitute designation of the action as a mandatory complex business 
case or effectuate the assignment of a case to the Court. 


2.5 Designation under N.C. Gen. Stat. § 7A-45.4(a)(9). 


When seeking designation based on N.C. Gen. Stat. § 7A-45.4(a)(9), 
if the plaintiff, thirdparty plaintiff, or petitioner lacks the consent of all 
parties, then the plaintiff, third-party plaintiff, or petitioner may file a 
conditional Notice of Designation contemporaneously with the com- 
plaint, third-party complaint, or petition for judicial review. The condi- 
tional Notice of Designation will be construed to comply with section 
7A-45.4(d)(1). The plaintiff, third-party plaintiff, or petitioner will then 
have thirty days after service on all parties of the complaint, third-party 
complaint, or petition for judicial review to file a supplement to the con- 
ditional Notice of Designation that reflects consent by all parties to the 
Notice of Designation. A Notice of Designation filed by a plaintiff, third- 
party plaintiff, or petitioner under section 7A-45.4(d)(14) is not deemed 
to be complete until the supplement is filed. 
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RULE 3: FILING AND SERVICE 





3.1 Mandatory electronic filing. 





Except as otherwise specified in the Rules, all filings in the Court 
must be made electronically through the Court’s electronic-filing system 
beginning immediately upon designation of the action as a mandatory 
complex business case by the Chief Justice of the Supreme Court of 
North Carolina or assignment to a Business Court judge pursuant to 
Rule 2.1 of the General Rules of Practice. Counsel who appear in the 
Court are expected to have the capability to use the electronic-filing 
system. Instructions for filing documents through the Court’s electronic- 
filing system are available on the Court’s website. Counsel should 
exercise diligence to ensure that the description of the document 
entered during the filing process accurately and specifically describes 
the document being filed. 


3.2 Who may file. 


A filing through the electronic-filing system may be made by coun- 
sel, a person filing on counsel’s behalf, or a pro se litigant. Parties who 
desire not to use the electronic-filing system may file a motion for relief 
from using the system, but the Court will grant that relief for counsel 
only upon a showing of exceptional circumstances. A request by a pro 
se party to forgo use of the electronic-filing system will be determined 
on a good-cause standard. 


3.3 Electronic identities. 





Counsel who appear in the Court and pro se parties who are not 
excused from using the electronic-filing system must promptly obtain 
an electronic identity from the Court. An electronic identity consists of 
a username and password. Any person who has obtained an electronic 
identity must maintain adequate security over that identity. 


3.4 Electronic signatures. 





(a) Form. 


A document to be filed that is signed by counsel must be signed 
using an electronic signature. A pro se party must also use an electronic 
signature on any document that the party is permitted to file by e-mail 
pursuant to Rule 3.2. An electronic signature consists of a person’s name 
preceded by the symbol “/s/.” An electronic signature serves as a signa- 
ture for purposes of the Rules of Civil Procedure. 
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(b) Multiple signatures. 





A filing submitted by multiple parties must bear the electronic sig- 
nature of one counsel for each party that submits the filing. By filing a 
document with multiple electronic signatures, the lawyer whose elec- 
tronic identity is used to file the document certifies that each signatory 
has authorized the use of his or her signature. 


(c) Form of signature block. 





Every signature block must contain the signatory’s name, bar num- 
ber, physical address, phone number, and e-mail address. 


3.5 Format of filed documents. 





All filings must be made in a file format approved by the Court. 
The Court maintains a list of approved formats on its website. Pleadings, 
motions, and briefs filed electronically must not be filed in an opti- 
cally scanned format, unless special circumstances dictate otherwise. 
Proposed orders must be filed in a format permitted by the filing instruc- 
tions on the Court’s website. The electronic file name for each document 
filed with the Court must clearly identify its contents. 


3.6 Time of filing. 


If a document is due on a date certain, then the document must 
be filed by 5:00 p.m. Eastern Time on that date, unless the Court 
orders otherwise. 


3.7 Notice of filing. 


When a document is filed, the Court’s electronic-filing system gen- 
erates a Notice of Filing. The Notice of Filing is sent by e-mail to all 
counsel of record. Filing is not complete until issuance of the Notice of 
Filing. A document filed electronically is deemed filed on the date stated 
in the Notice of Filing. 


3.8 Notice and entry of orders, judgments, and other matters. 





The Court will transmit all orders, decrees, judgments, and other 
matters through the Court’s electronic-filing system, which, in turn, will 
generate a Notice of Filing to all counsel of record. The issuance by the 
electronic-filing system of a Notice of Filing for any order, decree, or 
judgment constitutes entry and service of the order, decree, or judgment 
for purposes of Rule 58 of the Rules of Civil Procedure. The Court will 
file a copy of each order, decree, or judgment with the Clerk of Superior 
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Court in the county of venue. If a pro se litigant is permitted to forgo 
use of the electronic-filing system under Rule 3.2, the Court will deliver 
a copy of every order, decree, judgment, or other matter to that pro se 
litigant by alternative means. 


3.9 Service. 
(a) Effect of Notice of Filing. 





After an action has been designated as a mandatory complex busi- 
ness case or otherwise assigned to the Court, the issuance of a Notice 
of Filing constitutes adequate service under the Rules of Civil Procedure 
of the filed document. Service by other means is not required unless the 
party served is a pro se party. Service of materials on pro se parties is 
governed by Rule 3.9(e). Documents filed with the Court must bear a cer- 
tificate of service stating that the documents have been filed electroni- 
cally and will be served in accordance with this rule. 


(b) E-mail addresses. 





Each counsel of record must provide the Court with a current 
e-mail address and maintain a functioning e-mail system. The Court will 
issue a Notice of Filing to the e-mail address that counsel has provided 
to the Court. 


(c) Service of non-filed documents. 


When a document must be served but not filed, the document 
must be served by e-mail unless (a) the parties have agreed to a different 
method of service or (b) the Case Management Order calls for another 
manner of service. Service by e-mail under this rule constitutes adequate 
service under Rule 5 of the Rules of Civil Procedure. 


(d) Effect on Rule 6(e) of the Rules of Civil Procedure. 





Electronic service made under the Rules through the electronic- 
filing system or by e-mail under Rule 3.9(c) is treated the same as service 
by mail for purposes of Rule 6(e) of the Rules of Civil Procedure. 


(e) Service on pro se parties. 





All documents filed with the Court must be served upon a pro se 
party by any method allowed by the Rules of Civil Procedure, unless the 
Court directs otherwise. 


3.10 Procedure when the electronic-filing system appears to fail. 


If a person attempts to file a document, but (a) the person is 
unable for technical reasons to transmit the filing to the Court; (b) the 
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document appears to have been transmitted to the Court, but the per- 
son who filed the document does not receive a Notice of Filing; or (c) 
some other technical reason prevents a person from filing the document, 
the person attempting to file the document must make a second attempt 
at filing. 


If the second attempt fails, the person may continue further 
attempts to file or may (1) notify the Court of the technical failure by 
phone call to the judicial assistant for the presiding Business Court judge 
and (2) e-mail the document for which filing attempts were made to fil- 
inghelp@ncbusinesscourt.net. The e-mail must state the date and time 
of the attempted filings and a brief explanation of the relevant technical 
failure(s). The e-mail does not constitute efiling, but serves as proof of 
an attempt to e-file in order to protect a party in the event of an imminent 
deadline and satisfies the deadline, notwithstanding Rule 3.7, unless oth- 
erwise ordered. The e-mail should also be copied to counsel of record. 
The Court may ask the person to make another filing attempt. 


For purposes of calculating briefing or response deadlines, a doc- 
ument filed electronically is deemed filed at the time and on the date 
stated in the Notice of Filing. 


3.11 Filings with the Clerk of Superior Court. 


Any material filed with the Court that is listed in Rule 5(d) of the 
Rules of Civil Procedure must also be filed with the Clerk of Superior 
Court in the county of venue within five business days of the date of the 
filing with the Court. Unless otherwise directed by the Administrative 
Office of the Courts, the Clerk of Superior Court in the county of venue 
maintains the official file for any action designated to the Court, and the 
Court is not required to maintain copies of written materials provided 
to it. 





3.12 Appearances. 


Counsel whose names appear on a signature block in a Court fil- 
ing need not file a separate notice of appearance for the action. After 
making an initial filing with the Court, counsel should verify that their 
names are listed on the docket for the action on the Court’s efiling sys- 
tem. Counsel whose names do not appear on that docket, but whose 
names should appear, should contact the judicial assistant for the pre- 
siding Business Court judge and request to be added. Out-of-state attor- 
neys may be added to that docket only after admission pro hac vice to 
appear in the action. 
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RULE 4: TIME 


4.1 Motions to extend time periods. 





(a) Procedure. 


After an action has been designated as a mandatory complex busi- 
ness case or assigned to a Business Court judge under Rule 2.1 of the 
General Rules of Practice, all motions to extend any time period pre- 
scribed or allowed by these Rules, by the Rules of Civil Procedure, or 
by court order must be filed with the Court. If the action has been des- 
ignated as a mandatory complex business case but has not yet been 
assigned to a particular Business Court judge, then the motion must be 
submitted to the Chief Business Court Judge. 


(b) Basis. 


A motion to extend a time period must demonstrate good cause 
and comply with Rule 7.3. 


(c) Effect. 


The filing of a motion to extend time automatically extends the 
time for filing or the performance of the act for which the extension is 
sought until the earlier of the expiration of the extension requested or a 
ruling by the Court. If the Court denies the motion, then the filing is due 
or the act must be completed no later than 5:00 p.m. Eastern Time on the 
second business day after the Court issues its order, unless the Court’s 
order provides a different deadline. 


(d) Modifications by the Court. 





The Court may modify any time period on its own initiative, unless 
arule or statute prohibits modification of the time period. 


(e) Relationship with Rule 6(b) of the Rules of Civil Procedure. 





Nothing in the Rules precludes parties from entering into bind- 
ing stipulations in the manner permitted by Rule 6(b) of the Rules of 
Civil Procedure. 


4.2 Extensions of time that do not require a motion. 





(a) Papers due within twenty days of designation. 





If any statute, rule of procedure, Business Court Rule, or court 
order requires the filing or service of any paper fewer than twenty days 
after the designation of an action as a mandatory complex business case 
or the assignment of an action to a Business Court judge under Rule 2.1 
of the General Rules of Practice, then the time for filing or service of that 
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paper is automatically extended to the twentieth day following the des- 
ignation, unless a Business Court judge orders otherwise. This rule does 
not apply to time periods that, by rule or statute, cannot be extended and 
is subject to modification by Court order. 


(b) Discovery responses. 





The parties may agree, without a Court order, to extend any time 
period for responses to written discovery. A Court order is required, 
however, if a party seeks to modify any discoveryrelated deadline that has 
been established by a Court order. Rule 10.4(a) contains the standards 
and procedure for filing a motion to extend the discovery period or to 
take discovery beyond the limits set forth in the Case Management Order. 


RULE 5: PROTECTIVE ORDERS AND FILING UNDER SEAL 





5.1 Generally. 
(a) Rule 5 applies to both parties and non-parties. References to 
“parties” in this rule therefore include non-parties. 


(b) Parties should limit the materials that they seek to file under 
seal. The party seeking to maintain materials under seal bears the bur- 
den of establishing the need for filing under seal. 


(c) This rule should not be construed to change any requirement or 
standard that otherwise would govern the issuance of a protective order. 


(d) Parties are encouraged to agree on terms for a proposed 
protective order that governs the confidentiality of discovery materials 
when exchanged between or among the parties. 


5.2 Procedures for sealed filing. 





(a) Pursuant to a protective order. 





The Court may enter a protective order under Rule 26(c) of the 
Rules of Civil Procedure that contains standards and processes for the 
handling, filing, and service of sealed documents. Proposed protective 
orders submitted to the Court should include procedures similar to 
those described in subsections (b) through (d) of this rule. 


(b) Inthe absence of a protective order. 





In the absence of an order described in Rule 5.2(a), any party that 
seeks to file a document or part of a document under seal must provi- 
sionally file the document under seal together with a motion for leave to 
file the document under seal. The motion must be filed no later than 5:00 
p.m. Eastern Time on the day that the document is provisionally filed 
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under seal. The motion must contain information sufficient for the Court 
to determine whether sealing is warranted, including the following: 


(1) anon-confidential description of the material sought to 
be sealed; 


(2) the circumstances that warrant sealed filing; 


(3) the reason(s) why no reasonable alternative to a sealed 
filing exists; 


(4) ifapplicable, astatement that the party is filing the mate- 
rial under seal because another party (the “designating party”) has 
designated the material under the terms of a protective order in a 
manner that triggered an obligation to file the material under seal 
and that the filing party has unsuccessfully sought the consent of 
the designating party to file the materials without being sealed; 


(5) if applicable, a statement that any designating party 
that is not a party to the action is being served with a copy of the 
motion for leave; 


(6) astatement that specifies whether the party is request- 
ing that the document be accessible only to counsel of record 
rather than to the parties; and 


(7) astatement that specifies how long the party seeks to 
have the material maintained under seal and how the material is to 
be handled upon unsealing. 


(c) Until the Court rules on the sealing motion, any document 
provisionally filed under seal may be disclosed only to counsel of record 
and their staff until otherwise ordered by the Court or agreed to by 
the parties. 


(d) Within five business days of the filing or provisional filing of 
a document under seal, the party that filed the document should file a 
public version of the document. The public version may bear redactions 
or omit material, but the redactions or omissions should be as limited 
as practicable. In the rare circumstance that an entire document is filed 
under seal, in lieu of filing a public version of the document, the filing 
party must file a notice that the entire document has been filed under 
seal. The notice must contain a non-confidential description of the docu- 
ment that has been filed under seal. 


5.3 Role of designating party. 





If a motion for leave to file under seal is filed by a party who is not 
the designating party, then the designating party may file a supplemental 
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brief supporting the sealing of the document within seven business days 
of service of the motion for leave. The supplemental brief must comply 
with the requirements in Rule 7. In the absence of a brief, the Court may 
summarily deny the motion for leave and may direct that the document 
be unsealed. 


RULE 6: HEARINGS AND CONDUCT 





6.1 Notice of hearing. 


The Court will typically issue a notice of hearing prior to a hear- 
ing. The Court will usually issue the notice at least five business days 
prior to the hearing. The Court retains the flexibility to convene counsel 
informally if doing so would advance the interests of justice. A ruling on 
a motion heard after notice to the parties will not be subject to attack 
solely because a notice of hearing was not issued as provided by this rule. 


6.2. Hearing procedures. 





The Court may conduct pretrial hearings in person or by any 
technological means accessible to all parties in an action. Unless oth- 
erwise specified, all pretrial hearings will be held in the Business Court 
courtroom assigned to the presiding Business Court judge. Unless oth- 
erwise ordered, or unless the parties agree otherwise, any court reporter 
transcribing any pretrial hearing or conference will be present in the 
Business Court courtroom. 


6.3 Conduct before the Court. 
(a) Addressing the Court. 








Counsel should speak clearly and audibly from a standing posi- 
tion behind counsel table or the podium. Counsel may not approach the 
bench without the Court’s request or permission. 


(b) Examination of witnesses and jurors. 





Counsel must examine witnesses and jurors from a sitting position 
behind counsel table or standing from the podium, except as otherwise 
permitted by the Court. Counsel may only approach a witness for the 
purposes of presenting, inquiring about, or examining the witness about 
an exhibit, document, or diagram. 


(c) Professionalism. 


Participants in Court proceedings must conduct themselves pro- 
fessionally. Adverse witnesses, counsel, and parties must be treated with 
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fairness and civility both in and out of Court. Counsel must yield grace- 
fully to rulings of the Court and avoid disrespectful remarks. 


6.4 Contact with the Court. 


(a) E-mail. 





Any e-mails to a Business Court judge about a pending matter must 
copy at least one counsel of record for each party. 


(b) Contact with Court personnel. 





Counsel may contact the judicial assistants or law clerks of the 
Business Court judges to discuss scheduling and logistical matters. 
Neither counsel nor counsel’s professional staff may seek advice or com- 
ment from a judicial assistant or law clerk on any matter of substance. 
Counsel should communicate with Business Court judges, law clerks, 
and judicial assistants with appropriate professional courtesy. 


In the absence of exigent circumstances, and unless opposing 
counsel has consented otherwise, any written communication by coun- 
sel to Court personnel regarding a pending matter must include or copy 
at least one counsel of record for each party. 


RULE 7: MOTIONS 





7.1 Filing. 

After an action has been designated as a mandatory complex 
business case or assigned to a Business Court judge under Rule 2.1 
of the General Rules of Practice, the Business Court judge to whom 
the action is assigned will preside over all motions and proceedings 
in the action, unless and until an order has been entered under N.C. Gen. 
Stat. § 7A-45.4(e) ordering that the case not be designated a mandatory 
complex business case or the Chief Justice of the Supreme Court of 
North Carolina revokes approval of the designation. 


7.2 Form. 


All motions must be made in electronic form and must be accom- 
panied by a brief (except for those motions listed in Rule 7.10). Each 
motion must be set out in a separate document. A motion unaccompa- 
nied by a required brief may, in the discretion of the Court, be summar- 
ily denied. This rule does not apply to oral motions made at trial or as 
otherwise provided in the Rules. 
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7.3 Consultation. 


All motions, except those made pursuant to Rules 12, 55, 56, 59, 60, 
or 65 of the Rules of Civil Procedure, must reflect consultation with and 
the position of opposing counsel. 


7.4 Motions decided on papers and briefs. 





The Court may rule on a motion without a hearing. Special consid- 
erations thought by counsel sufficient to warrant a hearing or oral argu- 
ment may be brought to the Court’s attention in the motion or response. 


7.5 Supporting materials and citations. 





All materials, including affidavits, on which a motion relies must 
be filed with the motion or supporting brief. Materials that have been 
filed previously need not be re-filed, but the filing party should use spe- 
cific references to the docket location of the previously filed materials to 
aid the Court. In selecting materials to be filed, parties should attempt to 
limit the use of voluminous materials. If service of process is at issue in 
any motion, proof of service must be submitted in support of the motion. 


The filing party must include an index at the front of the materials. 
The index should assign a number or letter to each exhibit and should 
describe the exhibit with sufficient detail to allow the Court to under- 
stand the exhibit’s contents. 


When a brief refers to a publicly available document, the brief 
may contain a hyperlink to or URL address for the document in lieu of 
attaching the document as an exhibit. The filing party is responsible for 
keeping or archiving a copy of the document referenced by hyperlink or 
URL address. 


When a motion or brief refers to any supporting material, the 
motion or brief must include a pinpoint citation to the relevant page of 
the supporting material whenever possible. Unless the circumstances 
dictate otherwise, only the cited page(s) should be filed with the Court 
in the manner described above. 


If a motion or brief cites a decision that is published only in sources 
other than the West Federal Reporter System, Lexis System, commonly 
used electronic databases such as Westlaw or LexisNexis, or the official 
North Carolina reporters, then the motion or brief must attach a copy of 
the decision. 
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7.6 Responsive briefs. 





A party that opposes a motion may file a responsive brief within 
twenty days of service of the supporting brief. This period is thirty 
days after service for responses to summary judgment motions and for 
responses to opening briefs in administrative appeals. If a party fails to 
file a response within the time required by this rule, the motion will be 
considered and decided as an uncontested motion. 


If a motion has been filed without a brief before a case is desig- 
nated as a mandatory complex business case, then the time period to 
file a responsive brief begins running only when the moving party files a 
supporting brief in the Court. A motion filed without a brief before a case 
is designated as a mandatory complex business case will not be consid- 
ered by the Court unless and until the moving party files a supporting 
brief with the Court. 


7.7 Reply briefs. 


Unless otherwise prohibited, a reply brief may be filed within ten 
days of service of a responsive brief. A reply brief must be limited to 
discussion of matters newly raised in the responsive brief. The Court 
retains discretion to strike any reply brief that violates this rule. 


7.8 Length and format. 


Briefs in support of and in response to motions must be double- 
spaced and cannot exceed 7,500 words, except as provided in Rule 
10.9(c). Reply briefs must also be double-spaced and cannot exceed 
3,750 words. These word limits include footnotes and endnotes but do 
not include the case caption, any index, table of contents, or table of 
authorities, signature blocks, or any required certificates. 


A party may request the Court to expand these limits but must 
make the request no later than five days before the deadline for filing the 
brief. Word limits will be expanded only upon a convincing showing of 
the need for a longer brief. 


Each brief must include a certificate by the attorney or party that 
the brief complies with this rule. Counsel or pro se parties may rely 
on the word count of a word-processing system used to prepare the brief. 


In the absence of a Court order, all parties who are jointly repre- 
sented by any law firm must join together in a single brief. That single 
brief may not exceed the length limits in this rule. 


All briefs must use a 12-point, proportional font, and one-inch 
margins. 


928 BUSINESS COURT RULES 


7.9 Suggestion of subsequently decided authority. 





In connection with a pending motion, a party may file a suggestion 
of subsequently decided authority after briefing has closed. The sugges- 
tion must contain the citation to the authority and, if the authority is not 
available on an electronic database, a copy of the authority. The sugges- 
tion may contain a brief explanation, not to exceed one hundred words, 
that describes the relevance of the authority to the pending motion. 
Any party may file a response to a suggestion of subsequently decided 
authority. The response may not exceed one hundred words and must be 
filed within five days of service of the suggestion. 


7.10 Motions that do not require briefs. 





Briefs are not required for the following motions: 


(a) for an extension of time, provided that the motion is filed 
prior to the expiration of the time to be extended; 


(b) to continue a pretrial conference, hearing, or trial of an action; 
(c) to add parties; 
(d) consent motions, unless otherwise ordered by the Court; 


(e) to approve fees for receivers, special masters, referees, or 
court-appointed experts or professionals; 


(f) for substitution of parties; 
(g) to stay proceedings to enforce a judgment; 


(h) to modify the case-management process pursuant to Rule 
9.1(a), provided that the motion is filed prior to the expiration of the 
case-management deadline sought to be extended; 


(i) for entry of default; 
(j) for pro hac vice admission; and 
(k) motions in limine complying with Rule 12.9. 


These motions must state the grounds for the relief sought, includ- 
ing any necessary supporting materials, and must be accompanied by a 
proposed order. 


7.11 Late filings. 

Absent a showing of excusable neglect or as otherwise ordered by 
the Court, the failure to timely file a brief or supporting material waives 
a party’s right to file the brief or supporting material. 


BUSINESS COURT RULES 929 


7.12 Motions decided without live testimony. 





Unless the Court orders otherwise, a hearing on a motion, includ- 
ing an emergency motion, will not involve live testimony. A party who 
desires to present live testimony must file a motion for permission to 
present that testimony. In the absence of exigent circumstances, the 
motion must be filed promptly after receiving notice of the hearing 
and may not exceed 500 words. After the motion is filed, the Court will 
either (a) issue an order that requests a response, (b) deny the motion, 
or (c) issue an order with further instructions. The opposing party is 
not required to file a response unless ordered by the Court. If the 
Court elects to conduct a telephone conference on the motion, then 
the Court may decide the motion during the conference. 


7.13 Emergency motions prior to designation. 





(a) Actions in which a Notice of Designation was filed when the 
action was initiated. 








If a party seeks to have an emergency motion heard in the Court, 
the party should contact the Chief Justice of the Supreme Court of North 
Carolina promptly after filing the Notice of Designation and request expe- 
dited designation of the case as a mandatory complex business case. The 
party should also promptly contact the Court’s Trial Court Coordinator 
and advise that the party seeks to have an emergency motion heard in 
the Court. 


(b) Actions subsequently designated _as_ mandatory complex 
business cases. 





If a party has filed an emergency motion in an action before a 
Notice of Designation has been filed, and the action is later designated 
as a mandatory complex business case or assigned to a Business Court 
judge under Rule 2.1 of the General Rules of Practice, then the emer- 
gency motion will be heard by the Business Court judge to whom the 
action has been assigned as provided by N.C. Gen. Stat. § 7A-45.4(e). 
If, however, the emergency motion is heard by a non- Business Court 
judge prior to designation or assignment, then, barring exceptional cir- 
cumstances, the Business Court judge will defer to the judge who heard 
the motion. 


(c) Briefing. 


When a party moves for emergency relief under Rule 7.13(a) or 
(b), the Court will, if practicable, establish a briefing schedule for the 
motion. A party that moves for emergency relief under Rule 7.13(a) must 
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file a supporting brief that complies with the Rules. The Court’s briefing 
schedule for a Rule 7.13(a) motion will establish deadlines for a response 
and, in the Court’s discretion, a reply. Unless the Court orders otherwise, 
the length restrictions in Rule 7.8 apply to all briefs filed under this rule. 


RULE 8: PRESENTATION TECHNOLOGY 





8.1 Electronic presentations favored. 





The Court encourages electronic presentations, but only if the 
presentation meaningfully aids the Court’s understanding of key issues. 
Counsel should limit the use of paper handouts at Court proceedings. 
Any paper handout that a party provides to the Court must also be pro- 
vided to all parties, the court reporter, and the law clerk. 


8.2 Courtroom technology. 





Parties may bring their own electronic technology, including hard- 
ware, for presentation to the Court or may use the systems available in 
each Business Court courtroom. Parties are responsible for consulting 
in advance with courthouse personnel about security, power, and other 
logistics associated with the use of any external hardware. Counsel who 
plan to use the available courtroom technology must be familiar with 
that technology and must follow any rules established by the Court asso- 
ciated with that technology’s use. 


RULE 9: CASE MANAGEMENT 





9.1 Case Management Meeting. 





(a) General principles. 





The case-management process described in this rule should be 
applied in a flexible, case-specific fashion. The Rules have been designed 
to encourage parties to identify and to implement the case-management 
techniques—including novel and creative ideas—that are most likely to 
support the efficient resolution of the case. 


(b) Timing. 


No later than sixty days after the designation of an action as a man- 
datory complex business case or assignment to a Business Court judge 
pursuant to Rule 2.1 of the General Rules of Practice, counsel must par- 
ticipate in a Case Management Meeting. The filing of an opposition to a 
Notice of Designation does not, absent a Court order, stay or alter this 
rule’s requirements. Counsel for the first named plaintiff is responsible 
for contacting other counsel and scheduling the meeting. 
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A party may, by motion, request that the Court alter the process 
or schedule for the Case Management Meeting and Case Management 
Report. The motion must be supported by good cause, be filed as promptly 
as possible, and identify the reasons for the requested change. Any oppo- 
sition to a motion filed under this rule must be filed within five days of 
service of the motion. The Court may schedule a status conference in 
advance of the Case Management Meeting if circumstances warrant. 


(c) Topics. 


Unless the Court orders otherwise, the Case Management Meeting 
must cover at least the following subjects: 


(1) any initial motions that any party might file and whether 
certain issues might be presented to the Court for early resolution; 


(2) the discovery topics described in Rules 10.3 through 10.8; 


(3) a proposed deadline for amending pleadings and/or 
adding parties; 


(4) aproposed deadline for filing dispositive motions; 

(5) aproposed trial date; 

(6) whether a protective order is needed; 

(7) whether any law other than North Carolina law might 


govern aspects of the case, and, if so, what law and which aspects 
of the case; 


(8) the parties’ views on the timing of mediation, includ- 
ing any plans for early mediation, a mediation deadline, and any 
agreed-upon mediator(s); 


(9) whether periodic Case Management Conferences with 
the Court would be beneficial and, if so, the proposed frequency of 
those conferences; 


(10) whether the Case Management Conference should be 
transcribed; 


(11) whether any matter(s) might be appropriate for a ref- 
eree; and 


(12) whether client attendance at the Case Management 
Conference would be beneficial. 


Ultimately, the parties should discuss any matter that is signifi- 
cant to case management. The parties should review the template Case 
Management Report in Appendix 2 to the Rules for further guidance 
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about the Case Management Meeting. The template does not limit fur- 
ther topics that might be considered as appropriate to achieve an effi- 
cient and orderly disposition in light of the particular circumstances of 
an individual case. 


(d) Discovery management. 





The Rules envision a full discussion at the Case Management 
Meeting of the discovery issues described in Rules 10.3 through 10.8. 
If, because of the circumstances of the case, the parties need additional 
time after the Case Management Meeting to complete their discussion of 
discovery, then the parties should arrange to have a second meeting on 
any discovery issues that remain to be discussed. The second meeting 
should be held as soon as is practicable, but in no event later than thirty 
days after the Case Management Meeting. 


9.2 Case Management Report. 





The parties must jointly file a Case Management Report no later 
than the fifteenth day after the Case Management Meeting begins. The 
template Case Management Report in Appendix 2 to the Rules provides 
guidance for how to structure the report. Counsel for the first named 
plaintiff is responsible for circulating an initial draft of the report, for 
incorporating into the report the views of all other counsel, and for final- 
izing and filing the report. The report should state whether the parties 
have completed their discussion of the discovery topics described in 
Rules 10.3 through 10.8 and, if they have not, the issues that remain to be 
discussed and the likely date on which a second discovery meeting will 
occur. If the parties participate in a second discovery meeting, then the 
parties must file a supplement to the Case Management Report within 
ten days of the second discovery meeting. 


A party that is not served with process until after the Case 
Management Meeting may file a supplement to the Case Management 
Report if the Court has not already issued a Case Management Order. A 
supplement must be filed within ten days of when a party makes its first 
appearance in the case. 


9.3 Case Management Conference. 





The Court retains discretion about when and whether to convene 
a Case Management Conference and whether more than one confer- 
ence is needed. The Court may require representatives of each party, in 
addition to counsel, to attend any Case Management Conference. The 
Court will issue a notice of the conference in accordance with Rule 6.1. 
The notice will indicate whether a representative of each party will be 
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required to attend. The Court will conduct the conference in accor- 
dance with Rule 6.2. 


Unless it orders otherwise, the Court will not hear substantive 
motions at a Case Management Conference. The conference will not be 
transcribed unless a party arranges for a reporter to transcribe the pro- 
ceedings or unless the Court orders otherwise. 


9.4 Case Management Order. 





The Court will issue a Case Management Order. The order will 
address the issues developed in the Case Management Report and/or 
Case Management Conference, as well as any other issues that the Court 
deems appropriate. Any party may move to modify the terms of the Case 
Management Order on a showing of good cause, but may do so only after 
consultation with all other parties. 


RULE 10: DISCOVERY 





10.1 General principles. 





The parties should cooperate to ensure that discovery is con- 
ducted efficiently. Courtesy and cooperation among counsel advances, 
rather than hinders, zealous representation. 


10.2 Document preservation. 





As soon as practicable, but no later than seven days before the 
Case Management Meeting described in Rule 9.1, counsel must discuss 
with their clients: 


(a) which custodians might have discoverable electronically 
stored information (ESD; 


(b) the sources and location of potentially discoverable ESI, 
(c) the duty to preserve potentially discoverable materials; and 


(d) the logistics, burden, and expense of preserving and collect- 
ing those materials. 


These requirements do not supplant any substantive preservation 
obligations that might be established by other sources of law. 


10.3 Discovery management. 





Counsel are required, if possible, to fully discuss discovery man- 
agement at the Case Management Meeting. As stated in Rule 9.1(c), the 
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parties may conduct a second meeting, no later than thirty days after the 
Case Management Meeting, to complete their discussion of discovery 
management. The topics to be discussed include those found in Rules 
10.3 through 10.8. 


Overall, Rules 10.3 through 10.8 are designed for the parties to set 
expectations, with reasonable specificity, about what information each 
party seeks and about how that information will be retrieved and pro- 
duced. The parties should discuss at least the following topics: 


(a) Proportionality. 


Counsel should discuss the scope of discovery, taking into account 
the needs of the case, the amount in controversy, limitations on the par- 
ties’ resources, the burden and expense of the expected discovery com- 
pared with its likely benefit, the importance of the issues at stake in the 
litigation, and the importance of the discovery for the adjudication of the 
merits of the case. 


(b) Phased discovery. 


Counsel should consider whether phased discovery is appropriate 
and, if so, discuss proposals for specific phases. 


(c) ESI 


Counsel should prepare an ESI protocol—an agreement between 
the parties for the identification, preservation, collection, and produc- 
tion of ESI. The ESI protocol will vary on a case-by-case basis, but the 
discussion about ESI should include at least the following subjects: 


(1) the specific sources, location, and estimated volume 
of ESI; 


(2) whether ESI should be searched on a custodian-by-cus- 
todian basis and, if so, (a) the identity and number of the custodi- 
ans whose ESI will be searched, and (b) search parameters; 


(3) amethod for designating documents as confidential; 
(4) plans and schedules for any rolling production; 
(5) deduplication of data; 


(6) whether any device(s) need to be forensically examined 
and, if so, a protocol for the examination(s); 


(7) the production format of documents; 


(8) the fields of metadata to be produced; and 
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(9) how data produced will be transmitted to other parties 
(e.g., in read-only media; segregated by source; encrypted or pass- 
word protected). 


Counsel should jointly prepare a written discovery protocol 
promptly after they complete their discovery-management discussions. 
The discovery protocol should not be filed with the Court unless other- 
wise ordered. 


10.4 Presumptive limits. 





(a) Discovery period. 





The Rules do not discourage the parties from beginning discovery 
before entry of the Case Management Order, but the presumptive dis- 
covery period, including both fact and expert discovery, is seven months 
from the date of the Case Management Order. That period may be length- 
ened or shortened in consideration of the claims and defenses of any 
particular case, but any significantly longer discovery period will require 
good cause. 


Each party is responsible for ensuring that it can complete discov- 
ery within the time period in the Case Management Order. In particu- 
lar, interrogatories, requests for production, and requests for admission 
should be served early enough that answers and responses will be due 
before the discovery deadline ends. 


Absent extraordinary cause, a motion that seeks to extend the 
discovery period or to take discovery beyond the limits in the Case 
Management Order must be made before the discovery deadline. The 
motion must explain the good cause that justifies the relief sought. 
The motion must also demonstrate that the parties have pursued discov- 
ery diligently. 


(b) Written discovery. 





Unless otherwise permitted by the Court, a party may serve no 
more than twenty-five interrogatories on each party. Each subpart of 
an interrogatory counts as a separate interrogatory for purposes of this 
limit. The same limit applies to requests for admission. 


(c) Depositions. 


A party may take no more than twelve fact depositions in the 
absence of an order by the Court. For purposes of counting depositions 
taken by any party, for depositions conducted pursuant to Rule 30(b)(6), 
each period of seven hours of testimony will count as a single deposi- 
tion, regardless of the number of designees presented during that seven- 
hour period. 
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(d) Agreement, reduction, and modification of limits. 





The Court encourages the parties to agree, where appropriate, on 
reductions to the presumptive limits stated above. The presumptive lim- 
its will be increased only upon a showing of good cause. 


If the parties agree to conduct discovery after the discovery dead- 
line, but the parties do not seek an order that allows the discovery, then 
the Court will not entertain a motion to compel or a motion for sanctions 
in connection with that discovery. 


10.5 Privilege logs. 


(a) Purpose. 
This rule supplements Rule 26(b)(5) of the Rules of Civil Procedure. 
(b) Form. 


Parties are encouraged to agree on the form of privilege logs and 
on the date on which privilege logs will be served. The parties should 
select a format that limits unnecessary expense and burden of producing 
a privilege log. Each privilege log should be organized in a manner that 
facilitates a discussion among counsel on whether documents contain 
privileged or work-product material. The parties should discuss specifi- 
cally (1) whether particular categories of documents—such as any attor- 
ney-client privileged communications or attorney work-product material 
generated after the action began, or communications on a certain sub- 
ject—should be omitted from privilege logs; and (2) whether entries in 
the privilege log should be arranged by topic or category. 


10.6 Agreements to prevent privilege and work-product waiver. 





The Court encourages the parties to agree to an order that pro- 
vides for the non-waiver of the attorney-client privilege or work-product 
protection in the event that privileged or workproduct material is inad- 
vertently produced. 


10.7 Depositions. 
(a) ‘Time limits. 


Unless the parties agree otherwise, a deposition is limited to seven 
hours of on-the-record time. The Court may extend any seven-hour 
period for good cause. 


(b) Conduct. 


(1) Counsel should cooperate to schedule depositions. 
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(2) Counsel must not direct a witness to refrain from 
answering a question unless one or more of the following three 
situations applies: (i) counsel objects to the question on the ground 
that the answer is protected by a privilege or another discovery 
immunity, (ii) counsel proceeds immediately to seek relief under 
Rules 26(c) or 37(d) of the Rules of Civil Procedure, or (iii) counsel 
objects to a question that seeks information in contravention of a 
Court-ordered limitation on discovery. 


(3) Objections should be succinct and state only the basis 
for the objection. The Court does not tolerate speaking objections. 


(4) Counsel and any witness may not engage in private, 
off-the-record conferences while a question is pending, except to 
decide whether to assert a privilege, discovery immunity, or Court- 
ordered limitation on discovery. 


(5) The Court may impose an appropriate sanction, includ- 
ing the reasonable attorney fees incurred by any party, based on 
conduct that impedes, delays, or frustrates the fair examination of 
a deponent. 


(c) Exhibits. 


(1) A copy of any document shown to a deponent must 
be provided to counsel for each party either before the deposi- 
tion starts or at the same time that the document is given to the 
deponent. 


(2) Deposition exhibits should be numbered consecutively 
throughout discovery without restarting numbers by the deposition 
being taken or by the party that introduces the exhibit. When there 
is the potential for simultaneous depositions, the parties should 
allocate a range of potential exhibit numbers among the parties. To 
the extent practical, once assigned an exhibit number, a document 
utilized during a deposition should retain that deposition exhibit 
number in all subsequent discovery. 


(d) Rule 30(b)(6) depositions. 


(1) This rule is designed to encourage parties to resolve dis- 
putes about the scope of Rule 30(b)(6) depositions. 


(2) After a party serves a Rule 30(b)(6) deposition notice, 
the organization to which the notice is issued should present any 
objections to the noticing party within a reasonable time of service 
and sufficiently in advance of the deposition. 





938 BUSINESS COURT RULES 


(3) Counsel for the noticing party and for the organization 
to which the notice was issued must then meet and confer in good 
faith to resolve any disputes over the topics for the deposition. 


(4) If the parties cannot agree, then the dispute will be 
resolved under the procedures described in Rule 10.9. 


(5) The parties should also discuss and attempt to agree on 
whether a Rule 30(b)(6) deponent may be asked questions about the 
deponent’s personal knowledge. Absent an agreement to the con- 
trary, any deposition of a Rule 30(b)(6) designee in his or her indi- 
vidual capacity should be taken separately from the Rule 30(b)(6) 
deposition. 


(6) See Rule 10.4(c) for the manner of counting depositions 
taken under Rule 30(b)(6) of the Rules of Civil Procedure. 


10.8 Expert discovery. 
(a) Procedures. 


The parties must attempt to agree on procedures that will govern 
expert discovery including any limits on the number of experts and/ 
or the number of expert depositions. In the absence of agreement, the 
Case Management Report should list the parties’ respective positions on 
expert discovery. The parties may elect to exchange disclosures only, or 
they may elect to exchange reports in addition to or instead of disclo- 
sures. The procedures may include, but are not limited to, the following: 


(1) Expert reports. 


If the parties elect to exchange expert reports as allowed by 
Rule 26(b)(4) of the Rules of Civil Procedure, then the parties are 
encouraged to agree that the name of each expert, the subject mat- 
ter on which the expert is expected to testify, and the expert’s quali- 
fications be exchanged thirty days prior to service of the report. 


(2) Timing and manner of disclosure. 





If the parties elect not to exchange expert reports, then they 
are still encouraged to agree on a schedule for exchange of expert 
information in the form of expert disclosures. In the absence of 
an agreement, the Court will establish a sequence in the Case 
Management Order. 


(3) Facts and data considered by the witness. 





The parties should attempt to agree on whether and when 
they will provide copies of previously unproduced materials that 
an expert witness considers in forming his or her opinion. 
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(b) Expert depositions. 





Unless the parties agree otherwise, each expert witness may be 
deposed by a party adverse to the party designating the expert. The 
expert witness is only subject to a single deposition at which all adverse 
parties may appear. 


10.9 Discovery motions. 
(a) Application. 


This rule applies to motions under Rules 26 through 37 and Rule 45 
of the Rules of Civil Procedure. References to “party” or “parties” in this 
rule include non-parties subject to subpoena under Rule 45 of the Rules 
of Civil Procedure. 





(b) Pre-filing requirements. 








(1) Telephonic consultation with presiding Business Court 
judge. 


Before a party files a motion related to discovery, the party 
must initiate a telephone conference among counsel and the pre- 
siding Business Court judge about the dispute. To initiate this con- 
ference, a party must e-mail asummary of the dispute to the judicial 
assistant and law clerk for the presiding Business Court judge and 
to opposing counsel. The summary may not exceed seven hun- 
dred words; the certificate described in Rule 10.9(b)(2) does not 
count against this limit. Any other party may submit a response to 
the summary; the response may not exceed seven hundred words 
and must be e-mailed to the judicial assistant and opposing coun- 
sel within seven calendar days of when the initial summary was 
e-mailed. Word limits are to be calculated in accordance with Rule 
7.8. No replies are allowed. 


After the summary and any response(s) are submitted, the 
Court will either schedule a telephone conference with counsel 
to discuss the dispute, order the parties to file a motion and brief 
regarding the dispute or provide additional materials, or issue an 
order with further instructions. If the Court elects to conduct a 
telephone conference, then the Court may decide the parties’ dis- 
pute during the conference. 


(2) Certification of good-faith effort to resolve the dispute. 





When a party requests a telephonic conference under Rule 
10.9(b)(1), the party must also submit to the Court a certification 
that, after personal consultation and diligent attempts to resolve 
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differences, the parties could not resolve the dispute. The certifi- 
cate must state the date(s) of the conference, which attorneys par- 
ticipated, and the specific results achieved. The certificate should 
say, if applicable, whether the parties discussed cost-shifting, pro- 
portionality, or alternative discovery methods that might resolve 
the dispute. This certificate may not exceed three hundred words 
and should state facts without argument. 


(c) Briefs on discovery motions. 


If, after the Court conducts a telephonic conference described 
in section (b)(1), the parties still cannot resolve their dispute or if the 
Court declines to rule on the dispute, then a party may file a discovery 
motion. The requirements of Rule 7 apply to any such motion, except 
that: (1) the Court may modify the briefing schedule and limits on briefs 
in its instructions after the Rule 10.9(b)(1) consultation; (2) unless the 
Court orders otherwise, the supporting brief and any responsive brief 
may each not exceed 3,750 words; and (8) reply briefs will only be per- 
mitted if the Court requests on its own initiative or grants a moving party 
leave to file a reply upon a showing of good cause. 


(d) Cost-shifting requests. 





If a party contends that cost shifting is warranted as to any dis- 
covery sought, then the party’s brief should address estimated costs 
of responding to the requests and the proportionality of the discovery 
sought. Counsel’s estimate must have a reasoned factual basis, and the 
Court may require that any such basis be demonstrated by affidavit. 


(e) Depositions. 


This rule does not preclude parties from seeking an immediate 
telephone ruling from the Court on any dispute that arises during a depo- 
sition that justifies such a conference with the Court. 


RULE 11: MEDIATION 





11.1 Mandatory mediation. 





All mandatory complex business cases and cases assigned to 
a Business Court judge pursuant to Rule 2.1 of the General Rules of 
Practice are subject to the Rules Implementing Statewide Mediated 
Settlement Conferences in Superior Court Civil Actions. Although the 
statewide mediation rules require participation in a mediation utilizing 
a certified mediator unless the Court orders otherwise on a showing of 
good cause, the parties may engage in multiple mediated settlement con- 
ferences before the same or different mediators. 
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11.2 Selection and appointment of mediator. 





The parties should attempt to reach agreement on a mediator. The 
Case Management Report should contain either the parties’ agreement 
or, in the absence of an agreement, each party’s nominee of a certified 
mediator for Court appointment. If all parties cannot agree on a media- 
tor, then the Court will appoint a mediator from the list of certified medi- 
ators maintained by the North Carolina Dispute Resolution Commission. 


11.3 Report of mediator. 

Within ten days of the conclusion of the mediation, the mediator 
must mail or e-mail a copy of his or her report to the Court, in addition to 
filing the report with the Clerk of Superior Court in the county of venue. 


11.4 Notification of settlement. 


The parties are encouraged to keep the Court apprised of the sta- 
tus of settlement negotiations and should notify the Court promptly 
when the parties have reached a settlement. 





RULE 12: PRETRIAL AND TRIAL 





12.1 Case-specific pretrial and trial management. 





The Court may modify the deadlines and requirements in this rule 
as the circumstances of each case dictate. 


12.2 Trial date. 


The Court will establish a trial date for every case. The Court may 
establish that date in the Case Management Order or otherwise. The 
Court ordinarily will not set a trial to begin fewer than sixty days after 
the Court issues a ruling on any post-discovery dispositive motions. 


Trial dates should be considered peremptory settings. Any party 
who foresees a potential conflict with a trial date should advise the 
Court no later than fourteen days after being notified of the trial date. In 
addition, after the Court sets a trial date, counsel of record should avoid 
setting any other matter for trial that would conflict with the trial date. 
Absent extraordinary and unanticipated events, the Court will not con- 
sider any continuance because of conflicts of which it was not advised 
in conformity with this rule. 


12.3 Pretrial process. 


The following chart sets forth standard pretrial activity with pre- 
sumptive deadlines. As stated in Rule 12.1, the Court may modify any 
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or all of these deadlines and requirements as the circumstances in a 
case dictate: 


Trial exhibits (or a list of exhibits 
identified by Bates number if the 
45 days before pretrial hearing exhibits were exchanged in dis- 
covery) and witness lists served 
on opposing parties 





Deposition designations served 


30 days before pretrial hearing Gi Gopocie panies 





Pretrial attorney conference 


Deposition counter-designations 
and objections to deposition 
designations served on opposing 


21 days before pretrial hearing gaa 


Supplemental trial exhibit and 
witness lists served on opposing 
parties 





Objections to trial exhibits served 


17 days before pretrial hearing Guopposine parties 





Motions in limine and briefs in 


support, if any, filed and served 
14 days before pretrial hearing 
Proposed pretrial order filed and 


served 





Responses to motions in limine 


7 days before pretrial hearing aledandcced 





No later than 14 days before trial | Pretrial hearing 





Trial brief, if any, filed and served 


Proposed jury instructions filed 
and served 


7 days before trial Proposed findings of fact and 
conclusions of law, if necessary, 
filed and served 


Submit joint statement of any 
stipulated facts 











12.4 Pretrial attorney conference. 





Counsel are responsible for conducting a pretrial conference. At 
the conference, the parties should discuss the items listed in the Court’s 
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form pretrial order. Lead trial counsel (and local counsel, if different) for 
each party must participate in the conference. The conference may be an 
in-person conference or conducted through remote means. 


12.5 Proposed pretrial order. 





Counsel are responsible for preparing a proposed pretrial order. 
Appendix 5 to the Rules contains a template proposed pretrial order. The 
parties are encouraged to use the form order to prepare their own order 
but may also deviate from the form order as the nature of the case dic- 
tates. The proposed order should generally include the following items: 


(a) stipulations about the Court’s jurisdiction over the parties 
and the designation and proper joinder of parties; 


(b) alist of trial exhibits (other than exhibits that might be used 
for rebuttal or impeachment) and any objections to those exhibits; 


(c) the timing and manner of the exchange of demonstrative 
exhibits or any proposed exhibits not produced in discovery including 
whether demonstrative exhibits will be used in opening statements; 


(d) alist of trial witnesses, including witnesses whose testimony 
will be presented by deposition; 


(e) alist of outstanding motions and motions that might be filed 
before or during trial; 


(f) alist of issues to be tried, noting (if needed) which issues will 
be decided by the jury and which will be decided by the Court; 


(g) the technology that the parties intend to use, including 
whether that technology will be provided by the Court or by the parties; 


(h) whether the parties desire to use real-time court reporting 
and, if so, how the parties will apportion the costs of that reporting; 


(i) any case-specific issues or accommodations needed for trial, 
such as use of interpreters, use of jury questionnaires, or measures to be 
employed to protect information that might merit protection under Rule 
26(c)(vii) of the Rules of Civil Procedure; 


(j) astatement that all witnesses are available and the case is 
trial-ready; 


(k) an estimate of the trial’s length; and 


(1) a certification that the parties meaningfully discussed the 
possibility and potential terms of settlement at the pretrial attorney 
conference. 
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12.6 Deposition designations. 





If a party desires to present deposition testimony at trial, then 
the party must designate that testimony by page and line number of the 
deposition transcript. A party served with deposition designations may 
serve objections and counter-designations; the objecting party must 
identify a basis for each objection. 


All designations, counter-designations, and objections should be 
exhibits to the proposed pretrial order. In addition, the party that des- 
ignates deposition testimony to which another party objects must pro- 
vide the presiding judge with a chart in Microsoft Word format that lists 
(a) the testimony offered to which another party objects, (b) the object- 
ing party, (c) the basis for the objection, and (d) a blank line on which 
the presiding judge can write his or her ruling. 


12.7 Pretrial hearing. 

The Court will conduct a pretrial hearing no later than fourteen 
days before trial. Lead counsel (and local counsel, if different) for each 
party must attend the hearing in person. The Court may order a party 
with final settlement authority to attend the pretrial hearing, but no party 
will be required to attend unless ordered by the Court. The pretrial hear- 
ing may include any matter that the Court deems relevant to the trial’s 
administration, including but not limited to: 


(a) adiscussion of the items in the proposed pretrial order; 


(b) argument and ruling on any pending motions and objections, 
including objections to exhibits and deposition designations included in 
the proposed pretrial order; 


(c) the resolution of any disagreement about the issues to be tried; 


(d) unique jury issues, such as preliminary substantive jury 
instructions, juror questionnaires, or jury sequestration; 


(e) the use of technology; 


(f) the need for measures to protect information under Rule 
26(c)(vii) of the Rules of Civil Procedure; and 


(g) whether any further consideration of settlement is appropriate. 


12.8 Final pretrial order. 





The Court will enter a final pretrial order. 
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12.9 Motions in limine. 





Briefs regarding motions in limine are not required if the grounds 
for the motion are evidenced by the motion itself. Opening and response 
briefs may not exceed 3,750 words. Reply briefs will only be permitted in 
exceptional circumstances with the Court’s permission or at the request 
of the Court. The Court may elect to withhold its ruling on a motion in 
limine until trial, and any ruling the Court may elect to make on a motion 
in limine prior to trial is subject to modification during the course of 
the trial. 





12.10 Jury instructions. 
(a) Timing. 


When filing proposed jury instructions, a party must also e-mail a 
copy of the proposed jury instructions in Microsoft Word format to the 
judicial assistant for the presiding Business Court judge. 


(b) Issues. 


In addition to the form as provided below, the jury instructions 
must state the proposed issues to be submitted to the jury. 





(c) Form. 


(1) Every instruction should cite to relevant author- 
ity, including but not limited to the North Carolina Pattern Jury 
Instructions. 


(2) Each party should file two different copies of its pro- 
posed instructions: one copy with the citations to authority, and 
one copy without those citations. 


(3) Proposed instructions should contain an index that lists 
the instruction number and title for each proposed instruction. 


(4) Each proposed instruction should be on its own sep- 
arate page, should be printed at the top of the page, and should 
receive its own number. The proposed instructions should be con- 
secutively numbered. 


(5) Ifthe parties propose a pattern jury instruction without 
modification to that instruction, then the parties may simply refer 
to the instruction number. If the parties propose a pattern instruc- 
tion with any modification, then the parties should clearly identify 
that modification. 
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(d) Preliminary instructions. 





The parties may further propose that the Court provide the jury 
preliminary instructions prior to the presentation of the evidence. In that 
event, the parties must provide the proposed form of any such prelimi- 
nary instructions and the parties’ proposal as to the time at which such 
preliminary instructions will be presented. 


12.11 Proposed findings of fact and conclusions of law. 





The Court may require each party in a non-jury matter to file pro- 
posed findings of fact and conclusions of law. 


12.12 Trial briefs. 


Unless ordered by the Court, a party may, but is not required to, 
submit a trial brief. A trial brief may address contested issues of law 
and anticipated evidentiary issues (other than those raised in a motion 
in limine). The trial brief need not contain a complete recitation of the 
facts of the case. A party may not file a brief in response to another 
party’s trial brief unless the Court requests a response. Unless otherwise 
ordered by the Court, a trial brief is not subject to the word limits for 
briefs under Rule 7. 


12.13 Stipulated facts. 


If the parties intend to file a joint statement of any stipulated facts 
other than any stipulated facts listed in the proposed pretrial order, then 
the parties must file the statement before the trial begins. The statement 
should also explain when and how the parties propose that the stipula- 
tions be presented to the jury. If the parties cannot agree on when and 
how the stipulated facts should be presented to the jury, then the Court 
will decide this issue before jury selection. 


RULE 13: REVIEW OF ADMINISTRATIVE ACTIONS 





13.1 Generally. 


This rule applies to the Court’s review of a final agency decision, 
including cases brought under N.C. Gen. Stat. § 105-241.16 (“administra- 
tive appeals”). This rule does not apply to civil actions brought pursuant 
to N.C. Gen. Stat. § 105-241.17. 


13.2 Case management. 





Unless the Court orders otherwise, Rules 9 and 11 do not apply to 
administrative appeals. 
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13.3 Record in administrative appeals. 


Within fifteen days of the date of the letter from the Office of 
Administrative Hearings submitting the official record in an administra- 
tive appeal to the Wake County Clerk of Superior Court, the parties must 
meet and confer regarding any further actions that may be required to 
prepare the appropriate record for use in the Business Court proceeding. 
Within twenty days of the parties’ conference discussed in the prior sen- 
tence, the parties must either (a) file a stipulation that they agree to the 
contents of the record or (b) jointly submit a final record that, as appro- 
priate, modifies the record submitted by the Office of Administrative 
Hearings. If the parties cannot agree on a final record, then the parties 
must notify the Court of the disagreement and seek the Court’s assis- 
tance in resolving the disagreement. 





13.4 Briefs. 


The petitioner in an administrative appeal must file its brief no 
later than thirty days after the date that the parties file a stipulation that 
they are in agreement as to the contents of the record or the date the 
final record is submitted to the Court under Rule 13.3. The respondent 
may file its brief no later than thirty days after service of the petitioner’s 
brief. The petitioner may file a reply brief no later than ten days after ser- 
vice of the respondent's brief. All briefs must comply with the formatting 
and length requirements of Rule 7. 


13.5 Hearings. 


The Court, in its discretion, may conduct a hearing on an adminis- 
trative appeal after briefing is completed. 


RULE 14: APPEALS 





14.1 How an appeal is taken. 





An appeal from an order or judgment of the Court is taken by fil- 
ing a written notice of appeal with the Clerk of Superior Court in the 
county of venue. The notice of appeal must be filed within the time, in 
the manner, and with the effect provided by the controlling statutes and 
the North Carolina Rules of Appellate Procedure. The parties should 
promptly file a copy of the notice of appeal with the Court. 


14.2 Orders and opinions issued by the Appellate Division. 





If an appellate court issues an order or opinion in a case that is 
simultaneously proceeding (in whole or in part) in the Court, then the par- 
ties are encouraged to submit a copy of the order or opinion to the Court 
by e-mailing it to the law clerk for the presiding Business Court judge. 
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The parties are also encouraged to notify the law clerk for the pre- 
siding Business Court judge if the appellate process for an action has 
reached its conclusion. This notification allows the Court to close cases 
that are no longer being litigated. 


14.3 Procedures on remand. 





If an appellate court orders that a case on appeal be remanded 
to the Court for further proceedings, then—unless the Court instructs 
otherwise—the parties must confer within fifteen days of the issuance of 
the mandate pursuant to Appellate Rule 32 about the case-management 
issues that apply to the proceedings upon remand. The parties must sub- 
mit a report to the Court within ten days of the meeting that proposes a 
case-management structure for the proceedings. 


RULE 15: RECEIVERS 





15.1 Applicability. 


(a) This rule governs practice and procedure in receivership 
matters before the Court. 


(b) The term “receivership estate,” as used in this rule, refers to 
the entity, person, or property subject to the receivership. 


15.2 Selection of receiver. 





On motion or on its own initiative, and for good cause shown, the 
Court may appoint a receiver as provided by law. 


(a) Qualifications. 


A receiver must have sufficient competence, qualifications, impar- 
tiality, and experience to administer the receivership estate and other- 
wise perform the duties of the receiver. 


(b) Motion to appoint receiver. 





When a party moves the Court to appoint a receiver, the party 
should propose candidates to serve as receiver. The motion should 
explain each candidate’s qualifications. The motion should also disclose 
how the receiver will be paid, including the proposed funding source. A 
proposed order describing the proposed receiver's duties, powers, com- 
pensation, and any other issues relevant to the proposed receivership 
must be filed with the motion to appoint a receiver. Non-movants may 
respond to the motion within twenty days of service of the motion. The 
Court may appoint one of the proposed receivers or, in its discretion, a 
different receiver. The Court may also propose or require a different fee 
arrangement for the receiver. 
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(c) Ex parte appointment of receiver. 





The Court will not appoint a receiver on an ex parte basis unless 
the moving party shows that a receiver is needed to avoid irreparable 
harm. A receiver appointed on an ex parte basis will be a temporary 
receiver pending further order of the Court. 


(d) Suasponte appointment of receiver. 





If the Court appoints a receiver on its own initiative, then any party 
may file an objection to the selected receiver and propose an alternative 
receiver within ten days of entry of the order appointing the receiver. The 
objection should contain the information listed in Rule 15.2(b) about the 
alternative proposed receiver. 


(e) Duties, powers, compensation, and other issues. 





When appointing a receiver, the Court will enter an order that out- 
lines the receiver’s duties, powers, compensation, and any other issues 
relevant to the proposed receivership. Appendix 2 to the Rules contains 
a non-exclusive list of provisions that might be appropriate for a receiv- 
ership order. 


15.3 Removal. 


The Court may remove any receiver for good cause shown. 


RULE 16: REFEREES 





16.1 Appointment and removal. 





At the Case Management Meeting, the parties must discuss the 
potential benefit of a referee and summarize their views in the Case 
Management Report. In addition to that discussion and report, any party 
may file a motion for the appointment of a referee pursuant to the Rules 
and to Rule 53 of the Rules of Civil Procedure. The motion should com- 
ply with Rule 53 and also contain the following: 


(a) the proposed scope of the referee’s authority and tasks; 


(b) the grounds for reference under Rule 53(a), including, if any 
party has not joined in or consented to the motion, a state- 
ment of the circumstances that warrant compulsory refer- 
ence pursuant to Rule 53(a)(2); 


(c) the names and qualifications of any candidates that the Court 
should consider as a referee, as well as a statement as to 
whether the parties consent to each candidate; 


(d) the referee’s proposed compensation and the source of the 
compensation; 
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(e) any requests for special powers to be provided under Rule 
53(e); and 


(f) if any party has not joined in or consented to the motion, then 
a certification that counsel for the moving party has consulted 
with counsel for all non-moving parties and a statement of 
the position of any non-moving parties. 


The Court may appoint a referee on its own motion as provided in 
Rule 53(a)(2). In appropriate cases when reference is not compulsory, 
the Court may recommend to the parties the use of a referee if the ref- 
eree would aid judicial economy. 


16.2 Discovery referees. 





Counsel are encouraged to give special consideration to the 
appointment of discovery referees, particularly in cases expected to 
involve large amounts of electronically stored information or when there 
may be differing views regarding the use of keyword searches, utiliza- 
tion of predictive coding, or the shifting or sharing of costs associated 
with large-scale or costly discovery. The parties are encouraged to be 
creative and flexible in utilizing discovery referees to avoid unnecessary 
cost and motion practice before the Court. 


16.3 Scope of referee’s duties. 





When appointing a referee, the Court will enter an order that out- 
lines the referee’s duties, powers, compensation, and any other issues 
relevant to the proposed work of the referee. Appendix 3 to the Rules 
contains a non-exclusive list of terms that might be appropriate for an 
order that appoints a referee. 


16.4 Agreement to submit to referee’s final decision. 





When a referee issues a final report, the parties may agree to forgo 
judicial review of that report. This type of agreement must be embodied 
in a stipulation filed with the Court that (1) specifies the case, proceed- 
ing, claim, or issue to be submitted to the referee for final decision; (2) 
states that the parties to the stipulation waive the right to seek further 
judicial review of the referee’s decision; and (8) recites that each party 
has consulted with counsel and agreed to the submission of the case, 
proceeding, claim, or issue to the referee for a final decision that will not 
be reviewable. For the stipulation to take effect, the Court must approve 
the stipulation. 
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STATE OF NORTH CAROLINA IN THE GENERAL COURT 
OF JUSTICE 
COUNTY OF SUPERIOR COURT DIVISION 
CIVIL ACTION NO.: 
JOHN DOE, 


Plaintiff, 
APPENDIX 1: NOTICE OF 
v. DESIGNATION TEMPLATE 








ABC CORPORATION, 


Defendant. 





Pursuant to N.C. Gen. Stat. § 7A-45.4, [INSERT PARTY] seeks to 
designate the above captioned action as a mandatory complex busi- 
ness case. In good faith, and based on information reasonably avail- 
able, [INSERT PARTY], through counsel, hereby certifies that this action 
meets the criteria for: 


Designation as a mandatory complex business case pul- 
suant to N.C. Gen. Stat. § 7A-45.4(a), in that it involves a 
material issue related to: 


(1) Disputes involving the law governing cor- 
porations, except charitable and religious 
organizations qualified under N.C. Gen. Stat. 
§ 55A-1-40(4) on the grounds of religious 
purpose, partnerships, and limited liability 
companies, including disputes arising under 
Chapters 55, 55A, 55B, 57D, and 59 of the 
General Statutes. 


(2) Disputes involving securities, including dis- 
putes arising under Chapter 78A of the General 
Statutes. 


(3) Disputes involving antitrust law, including dis- 
putes arising under Chapter 75 of the General 
Statutes that do not arise solely under N.C. 
Gen. Stat. § 75-1.1 or Article 2 of Chapter 75 of 
the General Statutes. 


(4) Disputes involving trademark law, includ- 
ing disputes arising under Chapter 80 of the 
General Statutes. 


(5) Disputes involving the ownership, use, licens- 
ing, lease, installation, or performance of 
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(0) 


a) 


intellectual property, including computer 
software, software applications, information 
technology and systems, data and data secu- 
rity, pharmaceuticals, biotechnology prod- 
ucts, and bioscience technologies. 


Disputes involving trade secrets, including dis- 
putes arising under Article 24 of Chapter 66 of 
the General Statutes. 


Contract disputes in which all of the following 
conditions are met: 


(a) At least one plaintiff and at least one 
defendant is a corporation, partnership, 
or limited liability company, including any 
entity authorized to transact business in 
North Carolina under Chapter 55, 55A, 
55B, 57D, or 59 of the General Statutes. 


(b) The complaint asserts a claim for breach 
of contract or seeks a declaration of 
rights, status, or other legal relations 
under a contract. 


(c) The amount in controversy computed in 
accordance with N.C. Gen. Stat. § 7A-243 
is at least one million dollars ($1,000,000). 


(d) All parties consent to the designation. [If 
all parties have not consented, indicate 
that the Notice of Designation is condi- 
tional pursuant to Rule 2.5.] 


Designation as a mandatory complex business case pursu- 
ant to N.C. Gen. Stat. § 7A-45.4(b), in that it is an action: 


ae 


—___ (2) 


Involving a material issue related to tax law that 
has been the subject of a contested tax case for 
which judicial review is requested under N.C. 
Gen. Stat. § 105-241.16, or a civil action under 
N.C. Gen. Stat. § 105-241.17 containing a consti- 
tutional challenge to a tax statute. 


Described in subsection (1), (2), (8), (4), (5), 
or (8) of N.C. Gen. Stat. § 7A-45.4(a) in which 
the amount in controversy computed in accor- 
dance with N.C. Gen. Stat. § 7A-243 is at least 
five million dollars ($5,000,000). 
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Briefly explain why the action falls within the specific categories 
checked above and provide information adequate to determine that the 
case has been timely designated (e.g., dates of filing or service of the 
complaint or other relevant pleading). If necessary, include additional 
information that may be helpful to the Court in determining whether 
this case is properly designated a mandatory complex business case. 


Attach a copy of all significant pleadings filed to date in this action 
(e.g., the complaint and relevant pending motions). 


[INSERT DATE AND SIGNATURE BLOCKS] 
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STATE OF NORTH CAROLINA IN THE GENERAL COURT 
OF JUSTICE 
COUNTY OF SUPERIOR COURT DIVISION 
CIVIL ACTION NO.: 
JOHN DOE, 
Plaintiff, 
v. APPENDIX 2: CASE 
MANAGEMENT 
ABC CORPORATION, REPORT TEMPLATE 
Defendant. 





The undersigned counsel of record began the Case Management 
Meeting on [INSERT DATE] and submit this report on [INSERT DATE] 
as required by Business Court Rule 9. 


1. Summary of the case. 





Each party (or group of parties represented by common counsel) 
should summarize the dispute from its (or their) perspective. No sum- 
mary by any party or group of parties may exceed 250 words. The parties 
may also agree on a joint summary not to exceed 500 words. 


2s Initial motions. 


This section of the report should list whether any party plans to file 
a motion for emergency relief, a motion to dismiss, or any other early- 
stage motion. The party that plans to file the motion may provide a short 
explanation of the basis for the motion. That party should also list the 
projected date on which the motion will be filed. The report should refer- 
ence any proposed modification of the time requirements or word limits 
for briefing. This section should also discuss whether the parties have 
agreed on any deadlines for amending the pleadings or adding parties 
and what the impact of those deadlines would be. 


3. Discovery. 

This section should summarize the parties’ agreement and/or com- 
peting proposals for discovery. The section should cover at least the fol- 
lowing topics: 

¢ aproposed discovery schedule; 

e an ESI protocol; 

e limits on written discovery and depositions; 


e any agreements related to privilege logs; 
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e any agreement about the effects of the inadvertent waiver of 
attorney-client privilege or attorney work-product; and 


e expert discovery. 


One or more parties may also ask the Court in the report to post- 
pone creating a discovery schedule until after the Court decides any ini- 
tial motions, including but not limited to motions to dismiss. 


This section should also state whether the parties have com- 
pleted their full discussion of discovery management or whether 
they have scheduled a second discovery-management meeting. If the 
parties have scheduled a second meeting, then the report must indicate 
which topics remain for discussion at the second meeting and identify 
the time by which a further report must be filed with the Court. 


4, Confidentiality. 


The report should indicate which parties, if any, anticipate the 
need for a protective order. If the parties agree that a protective order 
should be entered but do not agree on the terms of that order, the report 
should explain the nature of the disagreement and any specific language 
in dispute. 


5. Mediation. 


The report must explain whether the parties agree to early media- 
tion and any agreements reached to facilitate an early mediation. If the 
parties do not agree to early mediation, then the report must confirm 
that counsel have discussed with their client(s) the cost of litigation and 
the potential cost savings that may be realized by an early mediation. 


In any event, the report must include a deadline for mediation (or com- 
peting proposals) and the name of the agreed-upon mediator. If the par- 
ties do not agree on a mediator, then the report should list each party's 
choice of mediator. 


6. Special circumstances. 





(a) Class allegations. 





If the complaint includes class action allegations, then the report 
should summarize the parties’ agreement and/or competing proposals for 
the timing, nature, and extent of class certification discovery, how and/or 
whether class and merits discovery should be bifurcated or sequenced, 
and a proposed deadline for the plaintiff(s) to move for class certifica- 
tion. In the event that multiple related class actions are pending, the par- 
ties must report their views on special efforts that should be undertaken 
and the time for doing so, such as the appointment of lead counsel, con- 
solidation, or coordination with proceedings in other jurisdictions. 
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(b) Derivative claims. 





If the complaint includes derivative claims, then the report should 
summarize the parties’ positions on whether proper demand was made. 
The report should also describe any agreement and/or competing pro- 
posals on any special committee investigation, any stay of proceedings, 
or other issues regarding the derivative claims. 


(c) Related proceedings. 





If there are multiple related proceedings, then the parties should 
state their views on what efforts, including but not limited to consolida- 
tion or shared discovery, should be undertaken. 


Gs Referees. 


The report should identify any matter(s) that might be appropri- 
ate for reference to a referee. The parties are specifically encouraged 
to think creatively about how the use of a referee might expedite the 
resolution of the case. 


8. Potential cost and time requirements of litigation. 





Counsel should certify that they have conferred with their respec- 
tive clients and have given their clients a good-faith estimate of the 
potential cost and time requirements of the litigation. 


9. Other matters. 


The report should identify and discuss any other matters signifi- 
cant to case management. 


[INSERT DATE AND SIGNATURE BLOCKS] 


APPENDIX 3: POTENTIAL TERMS OF RECEIVERSHIP ORDER 





This appendix contains potential terms for an order under Business 
Court Rule 15.2(e). 


1. Duties. 


(a) Acceptance of receivership. 





The Court’s order may identify a deadline for the proposed receiver 
to file an acceptance of receivership and give notice of the receiver's 
bond if required under North Carolina law or by order of the Court. The 
order may require that the acceptance be served on all counsel and cer- 
tify that the receiver will: 
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(1) actin conformity with North Carolina law and rules and 
orders of the Court; 


(2) avoid conflicts of interest; 


(3) not directly or indirectly pay or accept anything of 
value from the receivership estate that has not been disclosed and 
approved by the Court; 


(4) not directly or indirectly purchase, acquire, or accept 
any interest in the property of the receivership estate without full 
disclosure and approval by the Court; and 


(5) otherwise act in the best interests of the receivership 
estate. 


(b) Notice of appointment. 





The Court’s order may direct a deadline for the receiver to provide 
notice of entry of the order of appointment to any known creditor of the 
receivership estate and any other person or entity having a known or 
recorded interest in all or any part of the receivership estate. 


(c) Inventory. 


The Court’s order may set a deadline for the receiver to file with 
the Court an itemized and complete inventory of all property of the 
receivership estate, the property's nature and possible value as nearly 
can be ascertained, and an account of all known debts due from or to 
the receivership estate. 


(d) Initial written plan. 





The Court’s order may set a deadline for the receiver to file an 
initial written plan for the receivership estate. The order may require the 
plan to identify: 


(1) the circumstances leading to the institution of the 
receivership estate; 


(2) whether the goal of the receivership is to preserve and 
operate any business within the estate, to liquidate the estate, or to 
take other action; 


(3) the anticipated costs likely to be incurred in the admin- 
istration of the receivership estate; 


(4) the anticipated duration of the receivership estate; 


(5) if an active business is to be operated, the number of 
employees and estimated costs needed to do so; 
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(6) if property is to be liquidated, the estimated date 
by which any appraisal and sale by the receiver will occur, and 
whether a public or private sale is contemplated; and 


(7) any pending or anticipated litigation or legal proceed- 
ings that may impact the receivership estate. 


(e) Updated plans. 


The Court’s order may require the receiver to file updated plans 
on a periodic basis, such as every ninety days. The order may require 
that each updated plan summarize the actions taken to date measured 
against the previous plan, list anticipated actions, and update prior 
estimates of costs, expenses, and the timetable needed to complete 
the receivership. 


(f) Periodic reports. 


The Court’s order may require the receiver to file periodic reports, 
such as every thirty days, that itemize all receipts, disbursements, and 
distributions of money and property of the receivership estate. 


(g) Liquidation and notice. 





The Court’s order may provide terms relating to the liquidation 
of the receivership estate—including terms that require the receiver to 
afford reasonable opportunity for creditors to present and prove their 
claims pursuant to N.C. Gen. Stat. § 1-507.6. The order may also require 
the receiver, upon notice to all parties, to request that the Court fix a 
date by which creditors must file a written proof of claim and to propose 
to the Court a schedule and method for notice to creditors. 


(h) Report of claims. 





The Court’s order may provide a deadline for the receiver to file a 
report as to claims made pursuant to N.C. Gen. Stat. § 1-507.7, with ser- 
vice on all parties and on all persons or entities who submitted a proof 
of claim. The Court’s order may set out guidelines for the report, such 
as requiring recommendations on the treatment of claims (i.e., whether 
they should be allowed or denied (in whole or in part) and the priority of 
such claims) and setting a deadline for objections to the report. 


(i) Final report. 


The Court’s order may require the receiver, before the receiver’s 
discharge, to file a final written report and final accounting of the admin- 
istration of the receivership estate. 
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2. Powers. 


The Court may issue an order that sets forth the powers of the 
receiver, in addition to the powers and authorities available to a receiver 
under statutory and/or common law. The powers stated in the order may 
include the power: 


e to take immediate possession of the receivership assets, 
including any books and records related thereto; 


e to dispose of all or any part of the assets of the receivership 
estate wherever located, at a public or private sale, if autho- 
rized by the Court; 


e to sue for and collect all debts, demands, and rents of the 
receivership estate; 


e tocompromise or settle claims against the receivership estate; 


e to enter into such contracts as are necessary for the manage- 
ment, security, insuring, and/or liquidation of the receivership 
estate; 


e toemploy, discharge, and fix the compensation and conditions 
for such agents, contractors, and employees as are necessary 
to assist the receiver in managing, securing, and liquidating 
the receivership estate; and 


e to take actions that are reasonably necessary to administer, 
protect, and/or liquidate the receivership estate. 


3. Compensation and expenses. 





(a) Timing of compensation application. 





The Court’s order may require a receiver that seeks fees to file 
an application with the Court and serve a copy upon all parties and all 
creditors of the receivership estate. The application may be made on an 
interim or final basis and must advise the parties and creditors of the 
receivership estate that any objection to the application must be filed 
within seven days of service of the notice. 


(b) Substance of application. 





The Court’s order may require that a receiver's application for fees 
include a description in reasonable detail of the services rendered, time 
expended, and expenses incurred; the amount of compensation and 
expenses requested; the amount of any compensation and expenses 
previously paid to the receiver; the amount of any compensation and 
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expenses that the receiver has or will be paid by any source other than 
the receivership estate; and a disclosure of whether the compensation 
would be divided or shared with anyone other than the receiver. 


(c) Notice of hearing on application. 





The Court’s order may require the receiver to notify all creditors 
of the receivership estate of the date, time, and location of any hearing 
that the Court sets on the receiver's fee application. 


APPENDIX 4: POTENTIAL TERMS OF ORDER 
APPOINTING REFEREE 








This appendix contains potential terms for an order under Business 
Court Rule 16.3. 


1. Transcription. 


The Court may order that, when a referee receives witness 
testimony: 


e the testimony be transcribed by a court reporter and filed 
in the action pursuant to Rule 53(f)(8) of the Rules of 
Civil Procedure; 


e any request to transcribe a proceeding be made at least four- 
teen days before the proceeding; 


e if the referee or the Court requires transcription, then all 
parties to the proceedings share equally in the transcription 
costs; and 


e if a request for transcription is not joined in by all of the par- 
ties to a case, then only those parties that request transcrip- 
tion will be responsible for transcription costs. 


2. Reports and exceptions. 





(a) Final written report. 





The Court may order the referee to issue a final written report as 
described in Rule 53 of the Rules of Civil Procedure. 


(b) Draft report. 


The Court may require the referee to provide the parties with a 
report in draft form. The Court may allow parties to submit exceptions 
to the draft report to the referee within a particular deadline and to allow 
responses to the exceptions within a deadline. 
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(c) Exceptions to final report. 





The Court may require that exceptions to a final report be heard 
exclusively by the Court. The Court may set a deadline for exceptions to 
final reports. 


3. Compensation. 

The Court may specify the terms of a referee’s compensation. 
The Court may require that applications for advancements made pur- 
suant to Rule 53(d) be made by the referee in writing and served on 
all parties. The Court may also set a deadline for any objections to the 
requested advancement. 
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STATE OF NORTH CAROLINA IN THE GENERAL COURT 
OF JUSTICE 
COUNTY OF SUPERIOR COURT DIVISION 
CIVIL ACTION NO.: 
JOHN DOE, 
Plaintiff, 
v. APPENDIX 5: 
PROPOSED PRETRIAL 
ABC CORPORATION, ORDER TEMPLATE 
Defendant. 





Pursuant to Rule 16 of the North Carolina Rules of Civil Procedure 
and Rule 12.4 of theBusiness Court Rules, the parties participated in a 
pretrial conference on [insert date] and now submit this pretrial order. 


10 Stipulations. 


The parties should list stipulations on subject-matter jurisdiction, 
personal jurisdiction, joinder of parties, and any other salient legal and/ 
or procedural issues on which they agree. 


2. Exhibits. 


The parties should attach their exhibit lists to the pretrial order. The 
parties should also cover at least the following topics related to exhibits: 


e whether any party objects to the admission of any exhibit(s); 


e whether any party objects to the authenticity of any exhibit(s); 
and 


e the timing and manner of the exchange of demonstrative 
exhibits including whether demonstrative exhibits will be 
used in opening statements 


3. Witnesses and deposition designations. 


The order should contain each party’s list of potential trial wit- 
nesses. The lists should identify witnesses whose testimony will be 
presented by deposition. The parties should also attach deposition des- 
ignations, counter-designations, and related objections. 


4. Motions. 


The parties should list any outstanding motions and any motions 
that might be filed before or during trial. The list should include pending 
or anticipated motions in limine. 
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D: Issues. 


The parties should list the issues to be tried, noting which issues 
the jury will decide and which issues the Court will decide. The parties 
should also describe any disagreement related to these matters. 


6. Courtroom technology and other accommodations. 





The parties should describe the technology that they intend to use 
during trial. For each technology, the parties should clarify who (the par- 
ties or the Court) will provide the technology and, if applicable, how the 
parties will apportion the cost of the technology. The parties should also 
list any case-specific accommodations needed for trial, as described in 
Rule 12.5(i). 


vg Length and readiness. 





The parties should estimate how long the trial will last. If the par- 
ties disagree on the estimate, then each party should give its own esti- 
mate. The parties should also state that all potential trial witnesses are 
available and that the case is trial-ready. 


8. Settlement. 


The parties should certify that they engaged in a meaningful set- 
tlement discussion— including the exchange of potential settlement 
terms—during the pretrial conference. The parties should immediately 
notify the Court in the event of a material change in settlement prospects. 


[INSERT SIGNATURES OF ALL PARTICIPATING COUNSEL] 


964 CONTINUING JUDICIAL EDUCATION 


THE FOLLOWING ORDER, SIGNED BY THE COURT ON 
24 OCTOBER 1988, WAS INADVERTENTLY OMITTED FROM 
PUBLICATION IN THE NORTH CAROLINA REPORTS. 
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ORDER ADOPTING 
RULES OF CONTINUING JUDICIAL EDUCATION 


WHEREAS a high level of competence among the members of the judiciary 
contributes substantially to the quality of justice administered in the courts of North 
Carolina, and 


WHEREAS, by the adoption of Canon 3 of the Code of Judicial Conduct, this 
Court has required judges, as a duty of judicial office, to "maintain professional 
competence" in the law, and 


WHEREAS continuing judicial education for judges is essential to the maintenance 
of satisfactory levels of professional competence in the judiciary necessary to fulfill the 
judiciary’s obligation to the public and to maintain public confidence in the judiciary, 


NOW, THEREFORE, pursuant to the inherent authority of the Supreme Court of 
North Carolina to administer the judicial affairs of the State and to prescribe standards 
of judicial conduct for the guidance of all members of the judiciary, the Supreme 
Court of North Carolina, in conference, does hereby officially adopt the following rules 
concerning continuing judicial education for members of the North Carolina judiciary. 


Adopted by the Court in conference this 24th day of October, 1988. 


a” 





Chief Justice 
Supreme Court of North Carolina 
For the Court 


WITNESS my hand and the seal of the Supreme Court of North Carolina, this the 
24th day of October, 1988. 
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RULES OF CONTINUING JUDICIAL EDUCATION 


I. COVERAGE 


These rules are applicable only to North Carolina District Court, 
Superior Court, and Court of Appeals Judges and to the Chief Justice 
and Associate Justices of the Supreme Court of North Carolina, includ- 
ing retired judges and justices qualified as emergency or recalled judges 
or justices. 


Upon leaving judicial service, a judge or justice shall be bound by 
the rules of the Supreme Court of North Carolina for continuing legal 
education of members of the Bar. 


Continuing legal education hours earned prior to entering judicial 
service and judicial education hours earned prior to leaving judicial ser- 
vice shall be recognized and accepted on a pro rata basis by the appro- 
priate accrediting and reporting agency. 


Il. REQUIREMENTS 


A. Every judge in the trial division shall, within the first year 
after appointment or election, attend a course of instruction 
or orientation for new judges provided by the Administrative 
Office of the Courts. Attendance will be counted as a part of 
the hours of instruction required for the biennium in which the 
instruction is received. 


B. Each judge and justice of the trial and appellate division shall 
attend at least thirty (30) hours of instruction in one or more 
approved continuing legal or judicial education programs in 
each biennium;effective with the biennium beginning 1 July 
1989 and ending 30 June 1991. 


C. At least twenty (20) of the thirty (30) hours required shall be 
continuing judicial education courses designed especially for 
judges and attended exclusively or primarily by judges. All 
Superior Court Judges are expected to attend the scheduled 
Superior Court Judges Conferences and the programs there 
presented. All District Court Judges are expected to attend 
the scheduled District Court Judges Conferences and the pro- 
grams there presented. 


D. Judges participating as teachers, lecturers, discussion leaders, 
or panelists in an approved continuing judicial or legal educa- 
tion program shall receive five hours credit for each hour of 
actual presentation time. Presentation of the same material on 
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subsequent occasions shall accrue credit for the actual time of 
presentation only. 


Continuing judicial education hours shall be computed by the 
following formula: 


Sum oF THE ToTaL MiInutEs oF AcTUAL INSTRUCTION 
60 


= Torat Hours 





The instruction may be in no less than fifteen (15) minute seg- 
ments. Only actual instruction shall be included in comput- 
ing the total hours of instruction. The following shall not be 
included: introductory remarks, breaks, business meetings, 
keynote speeches, and speeches in connection with meals. 


Except as otherwise provided in this subsection E and the 
preceding subsection D, computation for credit of continuing 
legal education courses shall be computed in accordance with 
Regulation 5 of the Board of Continuing Legal Education of 
the North Carolina State Bar. 


Ill. ACCREDITED SPONSORS 


A. 


Continuing legal education programs offered by the Conference 
of Superior Court Judges or the Conference of District Court 
Judges or others offered to judges by the Administrative Office 
of the Courts or the Institute of Government of the University 
of North Carolina at Chapel Hill are approved for credit as con- 
tinuing judicial education under these rules. 


All continuing legal education programs approved by the 
Board of Continuing Legal Education of the North Carolina 
State Bar are approved for credit as continuing legal educa- 
tion under these rules. 


Programs offered for judges by any law school accredited by 
the American Bar Association and the following national pro- 
viders of judicial education are approved for credit as continu- 
ing judicial education under these rules: 


National Judicial College 

American Academy of Judicial Education 

National Council of Juvenile and Family Court Judges 
American Bar Association 

Institute for Court Management of the National Center for 
State Courts 

Institute of Judicial Administration 

National Institute of Justice 

American Judges Association 


OV 
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Postgraduate law degree programs conducted by a law school 
accredited by the American Bar Association. 


Any program not approved under A, B, C, or D above may be 
approved by the Chief Justice upon application by a judge who 
has attended or desires to attend the program. To be approved, 
a program must meet the following standards: 


1. It must be an organized program of learning which con- 
tributes directly to the professional competency of 
a judge. 


2. It must deal primarily with matter directly related to law 


or related fields or to the professional responsibility, 
administrative duties, or ethical obligations of a judge. 


3. Instructors in the program must be qualified by practical 


or academic experience to teach in the topic or area of 
discipline covered by the course. 


4. Thorough, high quality, written topic materials and/or out- 


lines must be distributed to judges attending the program. 


IV. REPORTING 


A. 


The Administrative Office of the Courts is designated as the 
office in which all records, reports, and doc.uments pertaining 
to continuing judicial education shall be filed and compiled. 


Each judge must report in writing to the Administrative Office 
of the Courts, no later than July 31 following the end of each 
year of an educational biennium, the continuing education 
programs he has attended. Reports may be made sooner after 
attendance, and the Administrative Office of the Courts will 
maintain a cumulative record of such reports for the submit- 
ting judges. One year after the beginning of each educational 
biennium, the Administrative Office of the Courts shall notify 
all judges and justices subject to these rules that reports are 
required and that they are due by the following July 31. Ifa 
program is other than a continuing judicial education pro- 
gram offered by the Conference of Superior Court Judges, the 
Conference of District Court Judges, or the Administrative 
Office of the Courts or the Institute of Government, the judge 
must attach a copy of the program brochure or other mate- 
rial which outlines the program presentation and identifies 
the instructors, unless the program is certified as having pre- 
viously received approval of the Chief Justice, pursuant to 
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Section IIE. Forms for the report will be provided by the 
Administrative Office of the Courts. 


C. Assoon as practical after August 1 of the second year of each 
educational biennium, the Administrative Office of the Courts 
shall notify any judge or justice in writing of his or her delin- 
quency. Any such delinquent judge or justice shall have sixty 
(60) days within which to comply with the requirements of 
these rules and notify the Administrative Office of the Courts 
of his or her compliance. 


D. The Director of the Administrative Office of the Courts shall 
report to the Chief Justice the name of any judge or justice 
who does not meet the continuing judicial education require- 
ments specified in these rules or who has not filed a timely 
report of his or her continuing judicial education activities, 
and the Chief Justice shall make such inquiry or investigation 
and take such action as he deems appropriate. 


V. EXEMPTIONS 


The Chief Justice of the Supreme Court shall have the authority to 
relieve any judge or justice of the requirement of meeting the minimum 
hours required by these rules for undue hardship by reason of disability 
or other cause. 


VI. EXPENSES 


The Administrative Office of the Courts shall fund the regular judi- 
cial conferences of the Judges of the Superior and District Court divi- 
sions and shall ensure that a sufficient number of hours of instructional 
material are provided to permit the judges of the trial division regularly 
attending thconferences to satisfy the requirements of this Order and 
shall provide reimbursement for expenses incurred in attending the con- 
ferences in accordance with its regular policies and practices. 


For Judges and Justices of the Appellate Division, the Administrative 
Office of the Courts shall ensure the availability of a sufficient number 
of hours of instruction to satisfy the requirements of the Order either by 
providing and funding Appellate Court conferences or providing funding 
for alternative methods of satisfying such requirements in accordance 
with its regular policies and practices. 


Judges and Justices attending continuing judicial education pro- 
grams other than those presented at judicial conferences shall be reim- 
bursed for their expenses in accordance with policies and practices 
established by the Administrative Office of the Courts, subject to the 
availability of funds. 
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Priority in allocation of funds by the Administrative Office of the 
Courts will be given to the regular judicial conferences of the Superior 
Court and District Court divisions and to other continuing judicial educa- 
tion programs co-sponsored by the Administrative Office of the Courts. 
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APPEAL AND ERROR 


Case relied upon by Court of Appeals—inapposite—In its decision limiting the 
trial court’s jurisdiction to enforce its own order under N.C. Rule of Civil Procedure 
70, the Court of Appeals erroneously relied on an inapposite case from the N.C. 
Supreme Court—a case that involved the law of the case doctrine rather than a 
motion to enforce a court order. Pachas v. N.C. Dep’t of Health & Human Servs., 12. 


Claims dismissed—claims based on same conduct dismissed—Where the N.C. 
Supreme Court affirmed the trial court’s dismissal of plaintiffs’ antitrust claims, the 
Court also affirmed the dismissal of plaintiffs’ unfair trade practices claims that were 
based on the same conduct. Sykes v. Health Network Sols., Inc., 326. 


Claims dismissed—related Chapter 75 claims also dismissed—Where the N.C. 
Supreme Court affirmed the trial court’s dismissal of plaintiffs’ antitrust and unfair 
trade practices claims, the Court also affirmed the denial of declaratory relief to the 
extent that claim related to those Chapter 75 claims. Sykes v. Health Network 
Sols., Inc., 326. 


Criminal record expunction—appeal by State—not provided in statute— 
Where petitioner was granted an expunction of records from a prior criminal con- 
viction and from previously dismissed charges pursuant to N.C.G.S. §§ 15A-145.5 
and 15A-146, the State did not have a right to appeal the order granting expunction. 
Neither N.C.G.S. § 15A-145.5 nor 15A-1445 provided the State a right to appeal. State 
v. J.C., 203. 


Equally divided vote of Supreme Court—no precedential value—The N.C. 
Supreme Court, by an equally divided vote, affirmed the Business Court’s dismissal 
of plaintiff’s antitrust claims in a case arising from insurer conduct affecting chiro- 
practic services. The Business Court’s opinion as to those claims accordingly stood 
without precedential value. Sykes v. Health Network Sols., Inc., 326. 


Jury verdict—invited error—The Supreme Court rejected defendant’s argument 
that the jury’s verdict finding him liable for securities fraud was contrary to law. 
Defendant requested the jury instruction of which he complained on appeal. Piazza 
v. Kirkbride, 137. 


Objection below—constitutional issue—Rule 2—Defendant did not preserve 
for appeal the question of whether the search imposed by satellite-based monitor- 
ing was reasonable where defendant’s objection below questioned the sufficiency of 
the evidence and did not clearly raise the constitutional issue. However, the State 
conceded that the trial court committed an error relating to a substantial right and 
the Court of Appeals did not abuse its discretion by invoking Appellate Rule 2. State 
v. Bursell, 196. 


Preservation of issues—failure to raise issue at trial—no automatic preser- 
vation—An alleged violation of N.C.G.S. § 122C-266(a), concerning examination of 
an involuntarily committed patient by a physician, was not preserved for appellate 
review where respondent did not raise it during the district court hearing on her 
involuntary commitment. There was not automatic preservation of the issue because 
the statute did not require a specific act by a trial judge and did not place any respon- 
sibility on a presiding judge. In re E.D, 111. 
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ARREST 


Driving while impaired—probable cause for arrest—de novo review—The 
unchallenged evidence found by the district and superior courts was sufficient as a 
matter of law to support defendant’s arrest for impaired driving. Defendant admitted 
that he had consumed three beers before driving; there was a moderate odor of alco- 
hol about him; his eyes were red and glassy; and defendant passed but performed 
imperfectly on the field sobriety tests. Whether an officer had probable cause to 
arrest a defendant for impaired driving contains a factual component, and the proper 
resolution of the issue requires the application of legal principles and constitutes a 
conclusion of law subject to de novo review. State v. Parisi, 639. 


CHILD ABUSE, DEPENDENCY, AND NEGLECT 


Previous cases of neglect—present risk to child—The Court of Appeals cor- 
rectly determined that clear and convincing evidence and the trial court’s findings of 
fact supported its conclusion that infant juvenile J.A.M. was neglected pursuant to 
N.C.G.S. § 7B-101(15). While a previous closed case involving neglect of other chil- 
dren cannot, standing alone, support an adjudication of neglect, the trial court here 
found other factors indicating a present risk to J.A.M. The Supreme Court also noted 
the trial court’s statement that respondent-mother’s “testimony was telling today,” 
emphasizing the trial court’s unique position in observing witness testimony first- 
hand and make credibility determinations. In re J.A.M., 1. 


COLLATERAL ESTOPPEL AND RES JUDICATA 


Two class actions on appeal—same claims and theories—relitigation of 
issues barred by outcome of the other appeal—Where plaintiff chiropractors 
filed two separate putative class actions against two different sets of defendants for 
claims arising from insurer conduct affecting chiropractic services, plaintiffs were 
barred by collateral estoppel from relitigating the issues in one of the two cases 
because the N.C. Supreme Court affirmed the decision of the trial court in the other 
case, Sykes v. Health Network Solutions, Inc., 372 N.C. 326 (2019), and both cases 
presented essentially the same claims and relied on the same theories. Sykes v. 
Blue Cross & Blue Shield of N.C., 318. 


CONSTITUTIONAL LAW 


Confrontation Clause—cross-examination of State’s principal witness—plea 
negotiations for pending charges—potential bias—The trial court violated the 
Confrontation Clause in a murder trial by significantly limiting defendant’s cross- 
examination of the State’s principal witness concerning plea negotiations for pend- 
ing charges against her and her possible bias for the State. Because this witness 
was crucial to the State’s case—she was the only witness to provide direct evidence 
of defendant’s presence at the crime scene, and no physical evidence linked defen- 
dant to the crime—the error was not harmless beyond a reasonable doubt. State 
v. Bowman, 439. 


Double jeopardy—hung journey—dismissal by State—Defendant’s second 
prosecution for second-degree murder violated his Double Jeopardy rights where a 
first trial ended in a hung jury, the State took a voluntary dismissal, and defendant 
was retried and convicted after new DNA evidence emerged. Jeopardy continued 
after the mistrial, and the State could have retried defendant again without violating 
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his double jeopardy rights; however, the State made a binding decision not to retry 
the case when it made the unilateral choice to enter a final dismissal. That decision 
was tantamount to an acquittal. State v. Courtney, 458. 


Surrender of Fifth Amendment right to assert Sixth Amendment right— 
admission to affidavit of indigency to prove defendant’s age—element of 
charges—In defendant’s trial for abduction of a child and statutory rape charges, 
the trial court erred by allowing defendant’s affidavit of indigency to be admitted 
to prove his age, which was an element of the charges. The trial court’s decision 
impermissibly required defendant to surrender one constitutional right—his Fifth 
Amendment right against compelled self-incrimination—to assert another—his 
Sixth Amendment right to the assistance of counsel as an indigent defendant. State 
v. Diaz, 493. 


CRIMINAL LAW 


Prosecutor’s arguments—clarifying issues of mental state—permissible 
hyperbole—tThe trial court did not err by declining to intervene ex mero motu dur- 
ing the State’s closing argument in defendant's trial for attempted first-degree mur- 
der. The challenged statements served to clarify issues regarding defendant’s mental 
state and also contained permissible hyperbole. State v. Tart, 73. 


Self-defense—aggressor instruction—There was no plain error in a trial court 
giving an aggressor instruction in a domestic second-degree murder prosecution in 
which defendant claimed self-defense. Defendant’s claim rested on his otherwise 
unsupported testimony and the record contained ample justification for questioning 
the credibility of defendant’s account of events. State v. Mumma, 226. 


Sufficiency of evidence—all evidence considered—clarification of prior 
case law—The Supreme Court clarified that its opinion in State v. Ward, 364 N.C. 
133 (2010), involved the issue of admissibility rather than sufficiency of evidence. 
When considering the sufficiency of the evidence to support a criminal conviction, it 
does not matter whether any (even all) of the record evidence should not have been 
admitted. In other words, all of the evidence—regardless of its admissibility—must 
be considered when determining whether there was sufficient evidence to support 
a criminal conviction. In addition, the Supreme Court disapproved of the portion 
of the Court of Appeals dissenting opinion adopted by the Supreme Court in State 
v. Llamas-Hernandez, 363 N.C. 8 (2009), that suggested that the lack of expert tes- 
timony identifying the substance in this case as heroin means that the trial court 
erred by denying defendant’s motion to dismiss for insufficient evidence. State 
v. Osborne, 619. 


DIVORCE 


Equitable distribution—distributive award—separate property—tThe trial 
court erred in an equitable distribution action by making a distributive award of 
separate property to pay a marital debt where the trial court noted that both parties 
were in their seventies and might not be able to pay their debts before their deaths. 
While N.C.G.S. § 50-20(e) neither explicitly allowed or excluded the use of separate 
property to satisfy a distributive award, the rest of the equitable distribution statute 
allowed for the distribution only of marital and divisible property. It would be incon- 
sistent to read into this section the authority to use separate property to satisfy a 
distributive award. Crowell v. Crowell, 362. 
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DRUGS 


Sufficiency of evidence—possession of heroin—all admitted evidence con- 
sidered—tThe trial court did not err by denying defendant’s motion to dismiss a 
charge of possession of heroin for insufficiency of the evidence where the evidence 
admitted at trial showed that defendant told an investigating officer that she had 
ingested heroin, that several investigating officers identified the substance seized 
in defendant’s hotel room as heroin, and that the substance field-tested positive for 
heroin twice. This and all other record evidence, when considered in its entirety and 
without regard to the admissibility of any evidence, was sufficient to show that the 
substance at issue was heroin. State v. Osborne, 619. 


EVIDENCE 


Erroneously admitted in violation of defendant’s constitutional rights— 
proof of age at trial—victim’s opinion testimony—The Court of Appeals erred 
by concluding that the trial court’s erroneous admission of defendant’s affidavit of 
indigency to prove his age in his trial for abduction of a child and statutory rape was 
not harmless beyond a reasonable doubt and granting defendant a new trial. The 
State was not required to prove defendant’s exact date of birth; the victim’s opin- 
ion testimony was competent as to the issue of defendant’s age; and other evidence 
admitted at trial—the testimony of the victim (who had attended high school with 
defendant and had engaged in an intimate relationship with him for several months) 
that defendant was born in November 1995—left no reasonable possibility that the 
jury would have unduly relied on defendant’s affidavit of indigency to convict him. 
State v. Diaz, 493. 


Photographs—reviewed in jury room—no prejudicial error—While the trial 
court erred in a domestic second-degree murder prosecution by allowing the jury 
to examine in the jury room without defendant’s consent 179 photographs that had 
been admitted into evidence, that error was not prejudicial given the extensive evi- 
dence of defendant’s guilt and the weakness of defendant’s claim of self-defense 
when considered in conjunction with the other evidence in the record. The relevant 
inquiry was not the impact of the photographs on the jury, but whether viewing the 
photographs in the jury room adversely affected defendant’s chances for a more 
favorable outcome at trial. State v. Mumma, 226. 


FIDUCIARY RELATIONSHIP 


Contractual relationship—alleged joint venture—The N.C. Supreme Court 
affirmed the trial court’s dismissal of plaintiff chiropractors’ claims for breach of 
fiduciary duty. Plaintiffs’ contractual relationship with defendant Health Network 
Solutions, Inc. (HNS), which served as an intermediary between chiropractors and 
insurance companies, was insufficient to establish a fiduciary duty, and plaintiffs 
failed to demonstrate that they were in a joint venture with HNS. Sykes v. Health 
Network Sols., Inc., 326. 


HOMICIDE 


Self-defense instructions—not supported by evidence—The trial court did not 
err by declining defendant’s request to instruct the jury on perfect self-defense or 
imperfect self-defense in his trial for murder. The evidence failed to establish that 
defendant was being attacked by the victim such that he feared great bodily harm 
or death, or that he stabbed the victim to protect himself from such harm. State 
v. Harvey, 304. 
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Attempted first-degree murder—kill and murder—malice aforethought— 
A short-form indictment was sufficient to charge defendant with attempted first- 
degree murder even though it replaced the statutory language “kill and murder” with 
“kill and slay.” The “malice aforethought” language provided certainty of the offense 
charged. State v. Tart, 73. 


Manufacture of marijuana—intent to distribute—The indictment charging 
defendant with manufacture of marijuana was sufficient where it alleged that defen- 
dant manufactured marijuana by “producing, preparing, propagating and process- 
ing” but did not allege that defendant acted with an intent to distribute. While one 
of the alleged means of manufacture required a showing of intent to distribute, the 
other three did not. State v. Lofton, 216. 


Superseding indictment—identity of child victim—A superseding indictment 
charging defendant with a sexual offense against a seven-year-old child did not 
sufficiently name the victim under N.C.G.S § 15-144.2(b) where it referred to her as 
“Victim # 1.” To “name” someone is to identify them in a unique way that enables 
others to distinguish between the named person and all other people. State 
v. White, 248. 


Superseding indictment—identity of victim—reference to outside mate- 
rial—A superseding indictment did not sufficiently identify the victim in a prosecu- 
tion for a sexual act against a child by an adult where the child was named only as 
“Victim # 1” and could not be identified without looking outside the four corners of 
the indictment. A court may not look to extrinsic evidence to supplement a missing 
or deficient allegation in an indictment. State v. White, 248. 


INSURANCE 


Alleged failure to comply with provisions of Chapter 58—no private cause 
of action—In a case arising from insurer conduct affecting chiropractic services, 
the N.C. Supreme Court affirmed the trial court’s dismissal of plaintiff chiropractors’ 
claims for declaratory relief relating to defendants’ alleged failure to comply with the 
state’s insurance laws. Chapter 58 of the N.C. General Statutes did not provide a pri- 
vate cause of action for plaintiffs’ claims. Sykes v. Health Network Sols., Inc., 326. 


JURISDICTION 


Trial court’s authority to enforce its own order—new factual and legal 
issues—The trial court had jurisdiction under N.C. Rule of Civil Procedure 70 to 
find new facts and determine whether the N.C. Department of Health and Human 
Services had disobeyed the trial court’s previous order to reinstate petitioner’s 
Medicaid benefits. The Court of Appeals erred by holding that new factual and legal 
issues deprived the superior court of jurisdiction. Pachas v. N.C. Dep’t of Health 
& Human Servs., 12. 


JUVENILES 


Delinquency—disorderly conduct—sufficiency of evidence—There was suf- 
ficient evidence to withstand a juvenile’s motion to dismiss a charge of disorderly 
conduct where the State presented evidence tending to show that the juvenile threw 
a chair at his brother across a high school cafeteria where other students were 
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present; the juvenile then ran out of the cafeteria; the juvenile cursed at the school 
resource officer, who handcuffed him; other students became involved and cursed 
at the officer; and the officer arrested another student during the confrontation. In 
re T.T.E., 413. 


Delinquency—petition—disorderly conduct—sufficient allegation—Where 
the delinquency petition charging a juvenile with disorderly conduct substantially 
tracked the language of the statute, N.C.G.S. § 14-288.4, the juvenile and his parents 
had sufficient notice of, and the trial court had subject matter jurisdiction over, the 
charged offense. In re T.T.E., 413. 


POSSESSION OF STOLEN PROPERTY 


Doctrine of recent possession—possession two weeks after items stolen— 
The evidence presented of defendant’s possession of stolen goods was sufficient to 
support her convictions for felonious breaking and entering and felonious larceny 
under the doctrine of recent possession. Defendant acknowledged that she had con- 
trol and possession of the stolen items, in the bed of her pickup truck, on a date two 
weeks after the items allegedly were stolen. State v. McDaniel, 594. 


PROBATION AND PAROLE 


Revocation—after expiration—no finding of good cause—The trial court erred 
by revoking defendant’s probation without a finding that good cause for doing so 
existed. The trial court’s judgment contained no findings referencing the existence 
of good cause, and the record was devoid of any indication that the trial court was 
aware that defendant’s probationary term had expired when it entered its judgments. 
The case was remanded for a determination of good cause because the Supreme 
Court was unable to determine from the record that no evidence existed that would 
allow a determination of good cause. State v. Morgan, 609. 


SATELLITE BASED MONITORING 


Mandatory lifetime SBM monitoring—Fourth Amendment balancing test 
—bodily integrity and daily movements—North Carolina’s satellite-based 
monitoring (SBM) program, N.C.G.S. § 14-208.40A(c) and 14-208.40B(c), was held 
unconstitutional as applied to individuals in defendant’s category—those who were 
subject to mandatory lifetime SBM based solely on their statutorily defined status 
as a “recidivist” who also had completed their prison sentences and were no lon- 
ger supervised by the State through probation, parole, or post-release supervision. 
Recidivists, as defined in the SBM statute, did not have a greatly diminished privacy 
interest in their bodily integrity or their daily movements; the SBM program con- 
stituted a substantial intrusion into those privacy interests; the State failed to dem- 
onstrate that the SBM program furthered its interest in solving crimes, preventing 
crimes, or protecting the public. State v. Grady, 509. 


SEARCH AND SEIZURE 


Probable cause—warrant—probable cause—Probable cause for a warrant to 
search a vehicle did not exist where the officer had the necessary information but did 
not include it in the affidavit. Some of that information was contained in an unsworn 
attachment listing the property to be searched. State v. Lewis, 576. 
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Thumb drive—multiple files—one opened—expectation of privacy in remain- 
ing files—A detective’s search of a thumb drive was not authorized under the pri- 
vate-search doctrine in a prosecution for multiple counts of sexual exploitation of 
a minor. Defendant's girlfriend found an image of her granddaughter on defendant’s 
thumb drive while looking for something else. She took the thumb drive to the sher- 
iff’s department, and a detective, while looking for the image the grandmother had 
reported, found other images that he believed might be child pornography. He then 
applied for a search warrant for the thumb drive and other property of defendant. 
The mere opening of a thumb drive and the viewing of one file does not automatically 
remove Fourth Amendment protections from the entirety of the contents. Digital 
storage devices organize information essentially by means of containers within con- 
tainers. The detective here did not have a virtual certainty that nothing else of signifi- 
cance was in the thumb drive and that its contents would not tell him anything more 
that he had already been told. State v. Terrell, 657. 


Warrant—search of residence—probable cause—A search warrant did not 
establish probable cause to search a residence where it did not connect defendant 
with the residence and provided no basis for the magistrate to conclude that evi- 
dence of the robberies being investigated would likely be found inside the home. 
State v. Lewis, 576. 


SECURITIES 


Fraud—jury instruction—written request—tThe trial court did not err by reject- 
ing defendant’s request for a “safe harbor” jury instruction in his trial for securities 
fraud. Defendant failed to submit an adequate written request for the instruction. 
Piazza v. Kirkbride, 137. 


Fraud—jury verdicts—consistency—Where a jury found defendant liable for 
securities fraud, the trial court did not abuse its discretion by denying defendant's 
motion for a new trial on the grounds that the jury’s verdicts were impermissibly 
inconsistent. The record contained sufficient justification to support the jury’s con- 
clusion that defendant, and not his co-defendant, made materially false and mislead- 
ing statements to investors. Piazza v. Kirkbride, 137. 


TERMINATION OF PARENTAL RIGHTS 


Disposition—not an abuse of discretion—The trial court did not abuse its discre- 
tion by concluding that termination of respondent’s parental rights was in the best 
interests of two children. The trial court appropriately considered the factors stated 
in N.C.G.S. § 78-1110(a) when determining their best interests, and the determina- 
tion that respondent’s strong bond with the children was outweighed by other fac- 
tors was not manifestly unsupported by reason. In re Z.L.W., 432. 


Failure to make reasonable progress—direct or indirect factors leading 
to removal—The Court of Appeals erred by reversing the trial court’s order ter- 
minating respondent-mother’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(2) 
for failure to make reasonable progress in correcting the conditions that led to her 
daughter’s removal from her home. “Conditions of removal,” as contemplated by 
N.C.G.S. § 7B-1111(a)(2), includes all of the factors that directly or indirectly con- 
tributed to causing the juvenile’s removal from the parental home. Where an act of 
domestic violence and the discovery of an unexplained bruise on the daughter’s arm 
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led to her removal from her home, respondent-mother’s failure to make reasonable 
progress to comply with her court-ordered case plan—for example, by abusing her 
Adderall prescription, failing to pass or submit to drug tests, and failing to complete 
a neuro-psychological examination or participate in therapy—supported the trial 
court’s termination of her parental rights. In re B.O.A., 372. 


Neglected juvenile—sufficiency of evidence—The trial court’s conclusion that 
grounds existed pursuant to N.C.G.S. § 78-1111(a)(9) was sufficient in and of itself 
to support termination of respondent’s parental rights. Furthermore, the trial court 
made sufficient findings in determining that termination was in the best interests of 
the child. In re T.N.H., 403. 


No-merit brief—error by Court of Appeals—review of merits by Supreme 
Court—goal of resolving case expeditiously—After determining that the Court 
of Appeals erred in a termination of parental rights case by failing to conduct an inde- 
pendent review of the issues set out in a no-merit brief, the Supreme Court elected 
to conduct its own review of those issues in the interest of expeditiously resolving 
the case. The Supreme Court concluded that the trial court’s order was supported by 
competent evidence and based on proper legal grounds. In re L.E.M., 396. 


No-merit brief—independent review of issues by appellate court—The Court 
of Appeals erred by dismissing respondent-father’s appeal from an order terminat- 
ing his parental rights where respondent’s attorney filed a no-merit brief pursuant to 
N.C. Rule of Appellate Procedure 3.1(d). The Supreme Court concluded that Rule 
3.1(d) mandates an independent review on appeal of the issues contained in a no- 
merit brief, and it overruled the Court of Appeals decision to the contrary in In re 
L.V., 814 S.E.2d 928 (N.C. Ct. App. 2018). In re L.E.M., 396. 


Willful abandonment—due consideration of dispositional factors—Sufficient 
evidence existed to support the termination of respondent’s parental rights based 
upon the willful abandonment and willful failure to pay child support. The trial court 
did not abuse its discretion in determining that termination would be in the chil- 
dren’s best interests. In re E.H.P., 388. 


UNFAIR TRADE PRACTICES 


Learned profession exemption—chiropractors—In a case arising from insurer 
conduct affecting chiropractic services, plaintiff chiropractors’ unfair trade prac- 
tices claim was barred by the learned profession exemption in N.C.G.S. § 75-1.1(b). 
All individual defendants and all members of defendant Health Network Solutions, 
Inc., which served as an intermediary between chiropractors and insurance compa- 
nies, were licensed chiropractors, and the alleged conduct at the heart of the action 
was directly related to providing patient care. Sykes v. Health Network Sols., 
Inc., 326. 


WORKERS COMPENSATION 


Attorney fees—appeal to superior court—consideration of additional evi- 
dence not presented to Commission—discretionary authority—Where the 
N.C. Industrial Commission declined to award certain attorney fees to plaintiff's 
attorneys, the superior court on appeal acted within its authority under N.C.G.S. 
§ 97-90(c) when it considered additional evidence not presented to the Commission. 
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WORKERS COMPENSATION—Continued 


The superior court exercised its statutory discretion in ordering attorney fees to be 
paid to plaintiff’s attorneys from the reimbursement for retroactive attendant care 
medical compensation. Saunders v. ADP TotalSource Fi Xi, Inc., 29. 


